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From certified transcripts in our possession, 


LIFE. 


NORTHWESTERN MUT. LIFE INS. CO. v. FINK, Collector.* 
(U. S. District Court, E. D. Wisconsin. November 7, 1917.) 


1, INTERNAL REVENUE—CORPORATION TAX—MUTUAL IN- 
SURANCE COMPANY—“INCOME 


Corporation Tax Act Aug. 5, 1909, c. 6, 36 Stat. 112, § 38, imposes an 
excise tax on insurance companies equivalent to 1 per cent on the 
entire net income above $5,000 received by such a company from all 
sources during the year, exclusive of amounts received as dividends 
on stock of other corporations, etc., subject to the tax, such income 
to be ascertained by deducting all losses not compensated by insur- 
ance or otherwise, including a reasonable allowance for depreciation, 
and sums other than dividends paid within the year on policy and 
annuity contracts, and the net addition, if any, required by law to 
be made within the year to reserve funds. Held, that so-called divi- 
dends of a mutual life insurance company doing business on the level 
premium plan, consisting merely of the portion of the premium 
charged in excess of the cost of insurance, returned annually to the 
policy holders after the first year, so far as they were used to re- 
duce subsequent premiums, were not “income received,” and were not 
subject to taxation. 

(For other cases, see Internal Revenue, Dec. Dig. § 9.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Income. ) 


2. INTERNAL REVENUE—CORPORATION~FAX—MUTUAL IN- 
SURANCE COMPANY—TAX ON INCOME. 

The fact that in the ascertainment and apportionment of dividends to 
its policy holders a mutual life insurance company acted obediently to 


* 248 Fed. Rep. 568. 





Insurance Law Journal, Vol. 52. [July, 1918. 


St. Wis, 1915, § 1952, requiring mutual life insurance surpluses to be 
apportioned annually to policies, does not estop it as against the col- 
lector of internal revenue, or avail against its contention ‘that such 
dividends were not income within Corporation Tax Act, § 38, im- 
posing a tax of 1 per cent on the entire net income of insurance com- 
panies above $5,000. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


3. INTERNAL REVENUE—CORPORATION TAX—MUTUAL LIFE 
INSURANCE COMPANY—PREMIUMS AND INTEREST NOT 
RECEIVED—INCOME. 


A mutual life insurance company’s tax return under Corporation Tax 
Act, § 38, imposing an excise tax on insurance companies of 1 per 
cent on entire net income above $5,000, should not include premium 
and interest items accrued and due, but not actually collected and 
received. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


4. INTERNAL REVENUE—CORPORATION TAX—MUTUAL LIFE 
INSURANCE COMPANY—SUPPLEMENTARY CONTRACT. 


Where a mutual life insurance company had obligations on policies termed 
supplementary contracts, presenting the feature that, when a policy 
holder died, the beneficiary exercised an option to take the avails of 
the policy in installments, the general reserve fund was charged with 
a fixed liability, and the sum withdrawn therefrom and set aside to 
take care of the liability according to the deferred term covered by 
the option, the inclusion of such contracts, as exhibiting a reserve 
liability, in the calculation of the annual “net addition to reserve” 
which might be deducted from the gross income, was warranted 
under Corporation Tax Act, § 38. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


5. INTERNAL, REVENUE--CORPORATION TAX—MUTUAL LIFE 
ae COMPANY—INTEREST ON POLICY LOANS— 
IN : 


A mutual life insurance company is not under necessity to return as part 
of its gross income under Corporation Tax Act, § 38, imposing an 
excise tax on insurance companies of 1 per cent of net income above 
$5,000, interest accruing on policy loans, as such loans an:i the interest 
are not obligations whick the policy holder is bound personally to 
liquidate with ‘nterest. 

(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


6. INTERNAL REVENUE—CORPORATION TAX—RECOVERY OF 
EXCESS TAX—FAILURE TO INCLUDE ITEM IN RETURN. 


Under Rev. St. § 3225 (Comp, St. 1916, § 5948), brought into the Cor- 
poration Tax Act, and providing that, when a second assessment is 
made in case of any return which in the opinion of the collector was 
false or fraudulent, or contained any undervaluation, no tax collected 
under such assessment shall be recovered by any suit, unless it is 
proved that the return was not false or fraudulent, and did not 
contain any undervaluation, a mutual life insurance company’s omis- 
sion in good faith of an item from the income side of its corporation 
tax return on account of treating such item as a suspense item, which 
upon later ascertainment would go into the return for the ensuing 
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year, did not bar the company’s failure to maintain action to recover 
back excessive taxes paid. 


(For other cases, see Internal Revenue, Dec. Dig. § 38.) 


At Law. Action by the Northwestern Mutual Life Insurance Com- 
pany against Henry Fink, Collector, etc. Judgment for plaintiff. 


John Barnes and Sam T. Swansen, both of Milwaukee, Wis., for 
plaintiff. 
; H. A. Sawyer, U. S. Atty., of Milwaukee, Wis., for defendant. 


Getcer, District Judge. Plaintiff has brought this action for 
recovery of taxes alleged to have been illegally assessed and ex- 
acted under Corporation Excise Law Aug. 5, 1909, c. 6, § 38, 36 
Stat. 112. The facts are not controverted, and such as give rise 
to the controversy may be thus summarized: 

The plaintiff, in its attempt to comply with law, made return of 
its gross income for the years 1909 and 1910, making therein such 
deductions as it conceived were permitted. The Commissioner of 
Internal Revenue made a reassessment for each of the years, and 
added to the gross income on each of the returns certain items 
which he asserted—and which defendant now asserts—were and 
are items of taxable income, and he disallowed, on the other side 
of each return, items which were, and now are, asserted not to 
be proper items of deduction, under the law. Stated in greater 
detail, this may be said: 

In its return for the year 1909, plaintiff stated its gross income 
at $43,297,167.27, ascertaining it, so the defendant claims, by de- 
ducting from the gross income return made for that year to the 
Wisconsin and New York insurance commissioners, viz.: $49,- 
445,142.94, the following items: 


(1) Dividends applied to‘ purchase paid-up addi- 
tions to policies held by members $1,215,878 .56 
(2) Dividends applied to pay renewal premiums of : 
policies held by members 4,896,319 .72 
(3) Dividends left with company 1,999.78 
(4) Adjustment of assets 33,777 .61 


Making a total of $6,147,975 .87 


—which, when deducted from the insurance commissioner’s re- 
turn above noted, leaves the revenue return of $43,297,167.27 re- 
turned as stated. From this latter the company made deductions 
as follows: 


(1) For expenses. $5,253,153 .46 
(2) For losses 2,308 .92 
(3) For payments on policy and annuity contracts 18,637,141.76 
(4) Addition to reserve 14,156,093 .96 
(5) Taxes paid 870,490.77 
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—making a total of deductions claimed in such return, $38,919,- 
188.87, which, being deducted from the gross return of $43,297,- 
167.27, left $4,377,978.40 as the net income, and upon which (less 
$5,000 exempted) the plaintiff paid the statutory 1 per cent tax. 

Thereafter the Commissioner of Internal Revenue proceeded to 
make a revision of the return and a reassessment of taxable in- 
come for the year 1909. It resulted in his adding to the gross 
income returned by the plaintiff the items of dividends paid for 
additions and renewal premiums, the amount of accrual of dis- 
count, two items, “interest income” and “premium income,” due 
and accrued but not actually received, respectively. This brought 
the gross income to approximately the figure contained in the 
insurance commisisoner’s return for that year. Against this were 
allowed the items of expense, losses, payments on policy and an- 
nuity contracts, taxes, claimed by plaintiff ; also an item, “de- 
preciation” (covering in fact the annual reduction necessitated 
against securities purchased at a premium). He reduced the 
amount of “net addition to reserve funds,” basing it upon dis- 
allowing funds set aside to meet contracts having deferred pay- 
ments after death. He also disallowed the dividend disburse- 
ment; and hence, without giving the figures in detail, he cast as 
a balance a taxable net income of $10,795,118.58—an excess of 
$6,381,140.18 over the plaintiff’s return. Upon this he levied, 
and plaintiff, under protest, paid, a tax of 1 per cent—$63,811.40. 

For the year 1910, plaintiff company’s return was made in a 
similar manner. This, too, was revised, and, excepting in certain 
minor respects, the revision and reassessment of income thereon 
presents the same questions as arise respecting the 1909 income 
and assessment. The excess upon such 1910 return and reas- 
sessment, found by the Commisisoner of Internal Revenue, was 
$8,153,134, the 1 per cent tax whereon was paid by plaintiff un- 
der protest. 

This suit seeks recovery of the amounts so paid upon such re- 
assessment for both years. A summary of items involved appears 
to be: 

On the charge side of the return: 


(1) The dividends for both years aggregate $12,827,602 .38 

(2) The addition to premium income (accrued, 
but not paid) 395,284.46 

(3) The addition to interest income (accrued, but 
not paid) for the year 1910 only... 169,649.54 

(4) Interest on policy loans fo members (paid out 
of reserve) for the year 1910 111,819.02 


On the credit side of the return: 
(1) Deductions made by Commissioner from the 
reserve Claimed permissible on account of 
deferred or supplementay contracts, also 
on account of lapsed or canceled policies. , 958,220.94 
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This covers both years. 
(2) Difference between plaintiff’s and Commis- 
sioner’s valuation of policies (1908) 38,687 .38 


And the case presents the controversy over the action of the 
Commissioner in adding to the one side, and disallowing as proper 
deductions from the other side, of the return, these items re- 
spectively. . 

The plaintiff is a mutual life insurance company, conducting 
its business upon what is known as the level premium plan; and 
with respect to its character, its plan of doing business, the prac- 
tice relating to the fixing and collection of premiums, the origin 
and character of its income, the method and means of securing a 
fund applicable to its maturing obligations from year to year, the 
testimony in this case is in close accord with the facts stipulated 
in the case of Mutual Benefit Life Ins. Co. v. Herold (D.C.) re- 
ported in 198 Fed. 199 (pages 202, 203 and 204). It will con- 
duce to brevity to permit a reference to that case to stand for a 
narration of the pertinent facts. 

[1] The act under which the taxes in question were levied con- 
tains as specific provision the following: 

“* %* * Every insurance company now or hereafter organ- 
ized under the laws of the United States, or of any state or terri- 
tory of the United States, * * * shall be subject to pay annu- 
ally a special excise tax with respect to the carrying on or doing 
business by such * * * insurance company, equivalent to 
1 per centum upon the-entire net income over and above five thou- 
sand dollars received by it from all sources during such year, ex- 
clusive of amounts received by it as dividends upon stock of other 
corporations, joint stock companies or associations, or insurance 
companies, subject to the tax hereby imposed. 

“Such net ingome shall be ascertained by deducting from the 
gross amount of the income of such * * * insurance com- 
pany received within the year from all sources (first) all the 
ordinary and necessary expenses actually paid within the year 
out of income in the maintenance and operation of its business 
and properties, including all charges such as rentals or franchise 
payments required to be made as a condition to the continued 
use or possession of property; (second) all losses actually sus- 
tained within the year and not compensated by insurance or other- 
wise, including a reasonable allowance for depreciation of prop- 
erty, if any, and in the case of insurance companies the sums 
other than dividends, paid within the year on policy and annuity 
contracts and the net addition, if any, required by law to be 
made within the year to reserve funds; * * * (third) in- 
terest actually paid within the year on its bonded or other indebt- 
edness, etc.; “* * * all sums paid by it within the year for 
taxes, etc.; (fifth) all amounts received by it within the year as 
dividends upon stock or other corporations, joint stock compa- 





8 Insurance Law Journal, Vol. 52.  [July, 1918. 


nies, Or associations, or insurance companies, subject to the tax 
hereby imposed. * * *” 

Obviously, in the pecuniary aspects of the case the important 
question, both to the government and to the plaintiff company, is 
that arising on the Commissioner’s inclusion of dividends as in- 
come. On behalf of plaintiff, the general contention is that they 
are not in any sense dividends arising as a profit in a business 
venture, but are in truth, obediently to the plan which is at the 
foundation of its business, an abatement to the policy holder of 
the excess premium as it may develop in the company’s experi- 
ence during the life of the policy; and the fact that they are car- 
ried upon the books of the plaintiff company and are disbursed 
as an ordinary dividend may be carried and disbursed is not at 
all relevant in determining their status, in view of the character 
of plaintiff’s business and its legal and contractual relations with 
its members. 

The question thus presented has been so thoroughly considered 
and determined in the case above referred to, as well as the other 
cases now to be cited, that it would savor of affectation to restate 
it, or attempt a consideration or elucidation productive either of 
greater clearness or any different result than that reached in such 
cases. Mutual Ben. L. Ass’n v. Commonwealth, 128 Ky. 174, 107 
S. W. 802; Commonwealth v. Penn. M. L. I. Co., 252 Pa. 512, 
97 Atl. 677; Commonwealth v. Metropolitan L. I. Co., 254 Pa. 
510, 98 Atl. 1072; N. Y. Life Ins. Co. v. Chaves, 21 N. M. 264, 
153 Pac. 303; Mutual Ben. L. Ins. Co. v. Herold, supra, 201 Fed. 
918, 120 C. C. A. 256; Id., 231 U. S. 755, 34 Sup. Ct. 323, 58 L. 
Ed. 468; Conn. M. L. Ins. Co. v. Eaton (D. C.) 218 Fed. 206; 
Id. (D. C.) 218 Fed. 188 (two cases)-; Eaton v. Conn. General 
Life Ins. Co., 223 Fed. 1022, 138 C. C. A. 663. 

Indeed, I feel that the question, having been considered by the 
federal courts in two different circuits, and a review thereof upon 
certiorari having been refused by the United States Supreme 
Court, should no longer be considered open. It may be observed, 
however, that in determining whether these “dividends” appor- 
tioned to policy holders, for application at their election to partial 
payment of renewal premiums or for the purchase of paid-up 
additions, are “income,” considerations urged by the government 
are not relevant. Thus the suggestion that the great organization 
of the plaintiff, the expensive and costly attendants in the way of 
buildings and the like, in fact the mere magnitude of figures ex- 
hibiting monetary and investment transactions, forbid classing it 
as an eleemosynary institution, is true. So, too, the similarity of 
method respecting receipt, holding, investment, and disbursement 
of money, with methods pursued by ordinary and other large 
business institutions, is patent. The maintenance of bank accounts, 
book accounts representing general funds, both made up through 
mingling receipts from various sources, the investment of funds 
regardless of their origin as premiums on policies or interest on 
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existing loans, the payment of expenses, disbursements on policy 
contracts, dividends, out of a general fund or bank account, are 
referred to by defendant, and a summary of these matters is thus 
given by counsel: 

“It appears without dispute that the company does not segregate 
its premium receipts, and that the excess or loaded portion thereof, 
out of which it claims to pay its dividends, is not segregated, either 
in the funds or the accounts of the company. As stated, the funds 
are mingled promiscuously; they are invested as chance offers, 
the returns all go into one fund, dividends are declared from all 
of its investments and returns from different sources, and, when 
paid, are paid out of this same general fund, not out of any fund 
set aside as a segregated ‘excess cost’ fund. At the end of the 
year, if business of the company has been managed with * * * 
sagacity, if its investments and loans have been wise, if it has been 
fortunate in experiencing a low death rate, it will have a profit or 
surplus. Like other corporations, it is then in a position to de- 
clare a dividend. If the business of the corporation for the years 
in question has not resulted in a profit or surplus, clearly the cor~y 
poration could not have declared a dividend; the policy holder 
would have been entitled to none, but would have been obliged to 
pay his premium in full, or lapse his policy.” 

Now, when it is once conceded that the plan of insurance in- 
volves stipulation of a premium, which in turn involves assump- 
tions, such as expectation of life, interest returns upon investment, 
expense or “loading,” and also involves the undertaking ultimately 
to exact an actual premium which shall always approximate actual 
cost, it becomes quite immaterial by what names the difference be- 
tween latter and such stipulated premiums—if experience shall 
develop it-—shall be called. The plan contemplates its return to 
the contributing policy holder. 

If, therefore, in the working out of the plan, investments are 
made, funds received and disbursed, accounts created and kept, 
and a business organization is built up, all similar to those found 
in other large business ventures—if all this be done without evi- 
dencing from day to day, in precise terms of dollars and cents, 
each policy member’s pro rata share of the difference or excess, 
the plan is none the less in existence, and the obligation to furnish 
insurance at cost is none the less in force, and with it follows the 
obligation, at some time, to remit any excess. Therefore, no mat- 
ter how much the disbursement or application of this excess may, 
as between plaintiff and its members, resemble ordinary dividend 
disbursements, its real status is not thereby disclosed to be gain 
or profit in the sense that it is an increment upon the amount in- 
tended to be invested to secure insurance—for that intention was 
cost—and the obligation rests upon the insurance company at all 
times, not to endeavor to obtain returns upon a profit earning 
basis, but only such as assure the indemnity, and to abate the ex- 
cess above indemnity cost. 
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[2] So, too, the fact that, in the ascertainment and apportion- 
ment of these dividends, the plaintiff acted obediently to section © 
1952 of the Statutes of Wisconsin, does not, in my judgment, 
either estop it, or avail against its contention. This statute, what- 
ever change it may have wrought in respect of the elements to 
be considered and the method of proceeding in making up a bal- 
ance sheet of insurance transactions, did not and does not, either 
create or modify the character or status of these disbursements 
on policies. And it is a matter of general knowledge that one of 
the main purposes of the section was, not to provide a rule or 
method theretofore unknown or unpracticed by insurance com- 
panies, but rather to withdraw from them the practically unlim- 
ited and unrestrained discretion which they had asserted with re- 
spect to the time when these apportionments were to be made. 
It is not only consistent with the plaintiff’s contention respecting 
its plan of insurance, but from the standpoint of the policy holder 
it furthers such plan by making ascertainment and remission of 
the excess mandatory, annually. It withdraws from the compa- 
nies a discretion, which formerly was entertained and exercised, 
to withhold such ascertainment and disbursement or remission for 
long periods—during the whole policy period. But it declares 
nothing as to these dividends which gives them a character or 
status different from what they had prior to its enactment, or 
what they would now have, in its absence. 

If, as frequently happens in corporate or partnership affairs, the 
case presented the question whether profits had been earned, the 
acts of the governing body or of the partners, in making applica- 
tion of funds as dividends to shareholders, as profits to partners, 
might be persuasive in determining the debated question; and 
in the present case, if the sole question were the right to deduct 
these dividends from the income, as the company contends it 
should be returned, it obviously would require a negative answer, 
for the statute precludes deduction of dividends out of income: 
but the burden resting upon the government is greater than this. 
It involves the proposition that these dividends must be treated 
as income not subject to deduction. And when it is shown that 
they are derived from interest and premium receipts already 
included in a return for a preceding year, it is but a duplication, 
pro tanto, of the taxable income, to include them on the debit 
side of the return, and, if deduction be not permitted, the tax 
is really imposed on a disbursement. 

[3] The contention of the government that the return should 
include, for purpose of taxation, premium and interest items 
accured and due, but not actually collected and received, cannot 
be better answered than in the language of the Herold Case, 
where, in quoting the act, it is said: 

“This language seems clearly to indicate that the net income, 
which is the measure of taxation, means, what has actually been 
received, and not that which although due, has not been received, 
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but its payment for some reason deferred or postponed. Further- 
more, an examination of the act shows that the net income is to 
be ascertained by deducting from the gross income: (1) ‘All 
the ordinary and necessary expenses actually paid within the 
year out of income in the maintenance and operation of its busi- 
and properties.’ (2) ‘All losses actually sustained within the 
year,’ etc.; ‘also the sums other than dividends paid within the 
year on policy and annuity contracts, and the net addition, if any, 
required by law to be made within the year to reserve funds.’ 
(3) ‘Interest actually paid within the year on its bonded and 
other indebtedness,’ etc., ‘and in the case of a bank, banking 
association or trust company, all interest actually paid by it 
within the year on deposit.’ (4) ‘Also all sums paid by it within 
the year for. taxes,’ etc. (5) ‘All amounts received by it within 
the year as dividends upon stock of other corporation, joint-stock 
companies, or associations, or insurance companies, subject to 
the tax hereby imposed.’ . Since, then, the language of the act is 
explicit in permitting only such deductions from the gross income 
as were actually paid during the current year, it would be strange, 
indeed, if on the opposite side of the account the company were 
charged with what it had not received during the current year. 
No reason appears or has been suggested for so radical and un- 
warranted a departure. Furthermore, the word ‘income’ means, 
as already shown, that which has come in, and not that which 
might have come in, but did not. If expenditures means what 
has been paid out, or outgoes, then income means what has come 
in, or receipts.” 

In other words, the evident purpose of the act is to impose 
the tax, or to measure it, by a reference to benefits on the one 
and burdéns on the other side, but such only as have been actually 
enjoyed or sustained, respectively. And, when this view is 
entertained, the suggestion that the law aims to impose an excise 
rather than an income tax is quite immaterial; for, conceding 
that, the ascertainment of “net,” as against “gross,” “income,” 
as the measure of the excise, is still necessary; and the sense 
in which these terms are used is not more readily nor accurately 
determined by calling the imposition an excise, instead of an 
income, tax. 

[4] A further controverted item arises out of the rejection by 
the commissioner of $958,220.94, claimed by plaintiff as a de- 
duction. The tacts are: The parties are not in disagreement 
respecting the deductions or the reserve liability of plaintiff in 
policies valued by the state insurance commissioner, which he 
conceives it his duty to value under the Wisconsin law. They 
are policies said to involve “life contingencies.” But plaintiff 
has obligations on policies which are termed “supplementary 
contracts.”. They present this feature: When a policy holder 
dies, and the beneficiary exercises an option to take the avails 
of the policy in installments, the general reserve fund is charged 
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with the fixed liability—the sum is withdrawn therefrom and 
set aside to take care of the liability according to the deferred 
term covered by the option. 

Now the government contends that because the state insurance 
commissioner does not include these supplementary contracts in 
his “valuation” of outstanding policies, they can form no basis 
of a “reserve” carried for their security and deferred liquidation. 
The Wisconsin statute requires plaintiff to “hold funds properly 
and safely secured to provide for its reserve liability over and 
above all its other liabilities, which reserve liability shall be 
determined by the state as follows.” St. 1915, § 1950. The act 
gives specifications for valuation of various kinds of policies, 
and casts upon the insurance commissioner the duty of making 
annually “valuations of all outstanding policies, additions thereto, 
and other obligations of every such company mentioned in sub- 
section 1 (supra).” 

If there were no testimony disclosing the uniform practice of 
insurance companies, the plaintiff included, of carrying reserves 
to protect these supplementary contracts, of treating such con- 
tracts as exhibiting a reserve liability, the statute still indicates 
a quite clear intent to embrace all policy liabilities whose period 
of liquidation is deferred until the contingency of death or until 
the expiration of such time thereafter as the policy may, at the 
opinion of some one, fix. The mere fact that, by the contingency 
of death, the policy liability is removed from the range of valua- 
tion by one of the methods, or upon one of the bases, fixed by 
the statute, does not justify the conclusion that there can be or 
is no reserve liability, as that is known in the insurance business, 
in or on these supplementary obligations. Granting that section 
1950 of Wisconsin Statutes lends plausibility to the @ontention 
of the government by reason of its failure to mention specific 
policies whereon the liability has become fixed, and therefore 
beyond the necessity for resort, in “valuation,” to a mortality 
table, “assumed” interest rate, or “expense” item, yet the fact 
that the commissioner of insurance is by the same statute required 
to “value” “all outstanding policies, additions thereto, and other 
obligations” of mutual companies; further, the deferred char- 
acter of the obligation found in these supplementary contracts; 
and, lastly, the uniform concurrence of practice among insurance 
companies in treating them as subject to the reserve protection 
--these, clearly, justify a finding accordingly, and warrant the 
inclusion of these contracts as embodying reserve liability in the 
calculation of the annual “net additions to reserve” which may 
be deducted from gross income. 

[5] With respect to the necessity of returning as part of the 
gross income, such interest as accrues on “policy loans,” the 
settled view that such loans and the interest are in no just sense 
obligations which the policy holder is bound personally to liqui- 
date, with interest, must prevail. In Assessors v. N. Y. Ins. 
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Co., 216 U. S. 517, 30 Sup. Ct. 385, 54 L. Ed.- 597, it is thus 
expressed : 

“When the plaintiff’s [the insurance company’s] policies have 
run a certain length of time and the premiums have been paid 
as due, the plaintiff becomes bound ultimately to pay what is 
called their reserve value, whether the payment of premiums is 
kept up or not, and this reserve value increases as the payments 
of premiums go on. A policy holder, desiring to keep his policy 
on foot and yet to profit by the reserve value that it has acquired, 
may be allowed at the plaintiff’s discretion to receive a sum not 
exceeding that present value, on the terms that on the settlement 
of any claim under the policy the sum so received shall be de- 
ducted with interest (the interest representing what it is 
estimated that the sum would have earned if retained by the 
plaintiff), and that on failure to pay any premium or the above- 
mentioned interest, the sum received shall be deducted from the 
reserve value at once.” 

“This is called a loan. It is represented by what is called a 
note, which contains a promise to pay the money. But as the 
plaintiff never advances more than it already is absolutely bound 
for under the policy, it has no interest in creating a personal 
liability, and therefore the contract on the face of the note 
goes on to provide that, if the note is not paid when due, it shall 
be extinguished automatically by the counter credit for what we 
have called the reserve value of the policy. In short, the claim 
of the policy holder on the one side and of the company on the 
other are brought into an account current by the very act which 
creates the latter. The so-called liability of the policy holder 
never exists as a personal liability, it never is a debt, but is 
merely a deduction in account from the sum that the plaintiffs 
ultimately must pay. In settling that account interest will be 
computed on the item for the reason that we have [above] men- 
tioned, but the item never could be sued for, any more than any 
other single item of a mutual account that always shows a 
balance against the would-be plaintiff. In form it subsists as an 
item until the settlement, because interest must be charged on 
it. In substance it is extinct from the beginning, because, as was 
said by the judge below, it is a payment, not a loan.” 

A Wisconsin statute, although dealing with the matter of 
compulsory conversion of defaulted premiums into policy “loans,” 
appears to give signal recognition, if not emphasis, to this char- 
acterization of such transactions, when it provides that such 
“loan” shall become due and payable “only when the total of all 
loans and interest shall be equal to the reserve.” Section 1948m, 
Wis. Stat. 

[6] A final question, one not suggested in the pleadings, 
briefly referred to in oral argument, but later elaborately dis- 
cussed in briefs, arises on these facts: In making its return 
for the year 1910, plaintiff omitted an item of $77,000 from the 
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income side. It is an aggregate of receipts from agencies, omitted 
because information respecting the accounts to which individual 
items were distributable was not at hand at the time of making 
the return, and, apparently, was in good faith treated as a 
“suspense” item which would naturally, upon later ascertain- 
ment, go into the return for the ensuing year. There is no 
suggestion that the facts are not consistent with perfect good 
faith. ‘The record attests fully that the omission, if it involved 
delinquency at all, arose as stated—it was an erroneous failure 
to include the items. 

The government urges that such failure bars the right to 
maintain the action, bases its contention upon section 3225, 
R. S. U. S. (Comp. St. 1916, § 5948), which is asserted to be 
incorporated into the excise law in question: 

“When a second assessment is made in case of any list, state- 
ment, or return, which in the opinion of the collector or any 
deputy collector was false or fraudulent, or contained any under- 
statement or undervaluation, no tax collected under such assess- 
ment shall be recovered by any suit unless it is proved that the 
said list, statement, or return was not false nor fraudulent, and 
did not contain any understatement or undervaluation.” 

The broad proposition is that any and every error of under- 
statement or undervaluation, howsoever innocently made, bars 
relief against a reassessment, however inaccurate, or unjust it 
may be. It may be said, confidently, that so drastic a rule should 
not be accepted unless unmistakably clear language, disclosing 
a legislative purpose and intent viewed in the light of history 
and results to be achieved, leaves no alternative. 

I shall assume that section 3225 is brought into the tax law 
in question; and it necessitates consideration of that section as 
part of a chapter, dealing generally with practice, procedure, 
rights and remedies awarded to both goverment and taxpayer 
or citizen, in the matter of assessment, collection, remission, 
and refund of public dues. These laws are not of recent enact- 
ment. The times and conditions at and under which-they came 
into being to further the raising of revenue to meet a situation 
of great national stress, the administrative recognition and ap- 
plication accorded them for over 50 years, may safely aid in 
throwing light upon the just interpretation to be given. Without 
narrating historically the advent and amendment of this par- 
ticular section 3225 and allied provisos, it suffices to say that 
they had their beginnings in the Civil War Revenue Act of June 
30, 1864 (13 U. S. Stat. p. 223, c. 173), as amended by the 
Act of July 13, 1866 (14 U. S. Stat. 98, c. 184). They exhibit 
the early recognition by the government of the necessity of ways 
and means for revising, both in the interest of the government 
and the taxpayer, the returns or assessments made or levied, 
and for refunding or recovery of taxes actually paid; and from 
the earliest occasions when interpretation of these statutes was 
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called for the courts here have uniformly given to the results 
accomplished by legislation on the general subject, this broad 
characterization : 

“The revenue measures of every civilized government con- 
stitute a system which provides for its enforcement by officers 
commissioned for that purpose. In this country, the system for 
each state, or for the federal government, provides safeguards 
of its own against mistake, injustice, or oppression, in the 
administration of its revenue laws. Such appeals are allowed 
to specified tribunals as the lawmakers deem expedient. Such 
remedies, also, for recovering back taxes illegally exacted as 
may seem wise are provided. In these respects, the United 
States have, as was said by the court in Nichols v. United States, 
7 Wall. 122 [19 LL. Ed. 125], enacted a system of corrective 
justice, as well as a system of taxation in both its customs and 
internal revenue branches. That system is intended to be 
complete. * * * So also in the internal revenue depart- 
ment, the statute allows appeals to the assessor to the Com- 
missioner of Internal Revenue; and, if dissatisfied with his deci- 
sion, on paying the tax the party can sue the collector; and if the 
money was wrongfully exacted, the courts will give him relief by 
a judgment, which the United States pledges herself to pay.” 
Per Miller, Justice, Cheatham v. U. S., 92 U. S. 88, 23 L. Ed. 561. 

A careful reading of adjudicated cases—indeed, all legislation 
upon the varied phases of public revenues—suggests that at no 
time has there been a purpose to cut off or to impair, either as 
against the government or the citizen, this “system of corrective 
justice” attending the administration of revenue laws. 

At the outset, the proposition advanced by the defense is re- 
pugnant, utterly, to this view, and the broad purpose disclosed. 
If it is not obviously, it is easily demonstrably so. A few consid- 
erations of a practical nature—which a court may entertain—will 
be helpful. When property is assessed for taxation upon an ad 
valorem basis, the taxing officers frequently must, initially, deter- 
mine values. Even in such cases, the taxpayer is not left wholly 
remediless to review or revise the finding of the assessing or 
taxing officer. In very rare situations is it possible, justly, to as- 
cribe to any individual, whether he be the interested taxpayer or 
the public assessor, the power or the duty to make an initial valu- 
ation to be accepted by the oné adversely interested, as indubi- 
tably fair; and, as indicated, there have arisen of necessity, in the 
interest of just dealing, the varying methods of revision and cor- 
rection. Coming to the particular case before us, where assess- 
ments are based upon returns exhibiting great magnitude and 
complexity of business operations, the possibility and the proba- 
bility of errors—without a suggestion of attendant bad faith— 
is increasingly present. It may safely be said that the great ma- 
jority of returns under these excise and income tax laws contain 
items involving for their fixing and determination, judgment, 
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honestly and conscientiously exercised; and it is equally true that, 
no matter how conscientiously one man may fix and determine 
an item, another, with equal probity and integrity, may fix it at a 
substantially higher or lower figure. The very purpose is to en- 
able revision, to correct the mistake, of omission or commission, 
or to prevent frauds; and it would be anomalous to assume in- 
fallibility on the part of the government in its efforts at revision, 
wherefore mistakes of the citizens only are to be corrected. This 
is said because, in my judgment, the drastic construction of sec- 
tion 3225, now insisted upon, will, if adopted, lead to that result 
as a matter of practical administration and application. It means 
that the taxpayer cannot prevail unless he succeeds in reinstating 
his own return, item for item; against the revision or reassess- 
ment. Naturally, suits to recover can rarely be brought when 
the reassessment is more favorable than the original return, 
though even such result can conceivably come through an entire 
rearrangement of the return through the exclusion of items con- 
tested by the taxpayer. But this is true as a practical matter: 
Every reassessment which results in an increased tax, must in- 
volve, expressly or by necessary implication, the opinion or con- 
viction of the reviewing officer that the original return contained, 
somewhere or somehow, an understatement or undervaluation, a 
false (erroneous, or fraudulent) item or items. ‘Therefore, un- 
less the taxpayer can establish that his original return was right, 
and hence that the reassessment, in its attempted revision or ad- 
ditions, is wrong, in every particular, he must fail in his action. 
Tf this is possible, and it must follow so strict an interpretation of 
the statute (section 3225), then there is little left that can com- 
mend itself—to the citizen or taxpayer—of any so-called system 
of “corrective justice.” 

The present case furnishes a good illustration. Assuming that 
the exaction of 1 per cent on the millions of dividends treated as 
income is illegal and unjust, a remedy would have to be denied 
because of an honest error respecting an item, by comparison, 
trifling. I am unwilling to give to the section iM question any 
such interpretation and, no matter how drastic an application may 
be compelled in cases of actual fraud—whether the items fraudu- 
lently withheld or misstated be large or small—the view that the 
section aims to furnish a rule of proof, to give to the finding of 
executive officers a status or dignity prima facie good, to cast 
upon the citizen the burden of overthrowing it, thereby giving 
the section a distinct place and function in the corrective and re- 
visory “system” of the revenue laws, is far more reasonable and 
commendable. It furthers the accomplishment, by the govern- 
ment or by the taxpayer, of the general purpose of enabling just 
revision or recovery; whereas, the view urged by the defendant 
makes the statute highly penal, and, in its application, one-sided, 
resulting, as indicated, in foreclosure of recovery in every case 
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where the original return cannot be established, item for item, in 
opposition to the government revision. . 

The viewsathus expressed entitle plaintiff to judgment, and the 
findings proposed on its behalf will be signed, whereupon judg- 
ment in its favor may be entered. 


TAYLOR et al: vy. FARMERS’ & BANKERS’ LIFE INS. CO. 
(No. 21462.)* 


(Supreme Court of Kansas. April 6, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—INSURED’S FAILURE TO PAY PREMIUM NOTE 
—EFFECT, 

The defendant insurance company, on receipt from an agent of an appli- 
cation for a policy and a note for the first year’s premium, returned 
the note with a policy to the agent, stating that it had been unable 
to get satisfactory references on the note. 

“However, we are inclosing this policy herewith, although you understand 
of course that the collateral which we hold will not, in view of the 
references which we have,- guarantee the payment of this premium, 
and the delivering of this policy under the circumstances to the in- 
sured will be at your own risk.” 

The agent to whose order the note was made payable, deeming the note 
good, delivered the policy. Held, that this left the company in the 
attitude of relying on the agent as the ultimate paymaster, and it 
cannot defeat an action on the policy because the insured did not 
pay the note. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


Appeal from District Court, Cloud County. 


Action by John C. Taylor and Adelia A. Taylor, minors, by Alice 
Taylor, their mother, guardian, and next friend, and by Charles Ross 
Taylor, a minor, by Anna Taylor, as next friend, against the Farmers’ 
& Bankers’ Life Insurance Company. Judgment fer plaintiffs, and de- 
fendant appeals. Remanded, with directions to enter judgment for $2,000, 
and, as thus modified, affirmed. 


Sturges & Sturges, of Concordia, and J. A. Brubacher, of Wichita, 
for appellant, 
si Pulsifer, Hunt & Short, of Concordia, for appellees. 


West, J. An agent of the defendant company took the appli- 
cation of Charles L. Taylor for a policy of insurance, the latter 
giving his note for the premium of the first year, payable to the 
order of the agent in the sum of $163.28. The contract provided 


“#172 Pac. Rep. 35. 
Vol. LII—2. 
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that failure to pay such note at maturity should avoid the policy 
and work a forfeiture. of all previous payments except as pro- 
vided in the policy. The agent sent the applicati@® and note to 
the company, and received acknowledgment of their receipt at the | 
Salina office. Later he received a letter from the home office con- 
taining the following: 

“We acknowledge receipt of note for $163.28 on this case. 
We will at once secure references on this note, and if good will 
forward you check for two-thirds of your commission as an ad- 
vance on it, balance of commission to be paid upon payment of 
the note; if not good, we will advise you at once and await your 
instructions.” 

Later he received a letter containing the following: 

“With reference to the policy of Charles L. Taylor, whose ap- 
plication you secured some time ago, will advise that we have 
been unable to get satisfactory references on this note. How- 
ever, we are inclosing this policy herewith, although you under- 
stand of course that the collateral which we hold will not, in view 
of the references which we have, guarantee the payment of this 
premium, and the delivering of this policy under the circum- 
stances to the insured will be at your own risk.” 

The agent, feeling that the applicant would meet the note, de- 
livered the policy to him, and testified that he was willing for the 
company to charge up against him the net premium, which he was 
willing to pay whether the insured paid the note or not.. The 
agent was charged with the net amount due the company. 
Shortly after the issuance of the policy the insured became in- 
sane, and later the agent was written to as follows by the de- 
fendant: 

“Pursuant to your request of the 24th inst., we inclose the C. 
L. Taylor note for $163.28, indorsed with a credit of the unearned 
premium, $81.64. Policy No. 3234 lapsed on September 14, 1913.” 

The insured, shortly after receiving the policy, offered to turn 
over to the agent two horses in payment of the note, which he 
declined, and on another occasion offered to go to the bank and 
get the money and pay the note, but was told by the agent that it 
was unnecessary to do so. The agent testified that he understood 
the reference to delivering the policy at his own risk to mean that 
if he delivered the policy and the note was not paid he would 
have to pay the net to the company. Upon learning of the in- 
sanity of the insured the agent wrote to the company thereof, 
stating that the agent had not realized on the note, and that it 
might be he could collect it now better than to let it go longer, 
or that he might get the policy returned as the father-in-law had 
refused to pay, for the reason that the beneficiary was not~the 
wife of the insured. The company was requested to send the note 
so that the agent could push the collection or take up the policy. 
In reply the company forwarded the note, stating: 

“Upon collection of same we would request that you would 





Life.] Taylor et al. v. Farmers’ & Bankers’ Life Ins. Co. 19 


kindly forward remittance to cover to this office. I hope that 
you will be able either to collect it or take up the policy.” 

When he received the note back from the company it had in- 
dorsed thereon “$81.64 unearned premium” and a notation that 
the policy was lapsed. The agent testified that the Salina agent 
had asked permission of him to cancel the policy, stating that he 
would see that the nets charged against the agent would be cred- 
ited back. It seems that on final settlement the agent paid one- 
half of the net, which was $24.49. The agent testified that he 
owned the note at the time of trial. It was offered to show by the 
treasurer that when the policy was issued the company looked to 
the insured for payment of the note, and in the event of its non- 
payment by him when due it looked to the agent for the payment 
of the earned net. On objection this offer was refused. Plain- 
tiffs recovered, and the defendant appeals. 

In Marshall v. Insurance Co., 98 Kan. 502, 159 Pac. 17, in an 
action against the same company, it was held that when a pre- 
mium note is taken by the agent as such and delivered to the 
company, and by an arrangement between them he is conditionally 
charged with the company’s share of the premium, the charge to 
remain if the note is not paid, such note belongs to the company, 
and, when the policy provides that it shall be void unless the note 
is paid at maturity, the failure of the assured to pay the premium 
and note avoids the policy. Certain admissions which character- 
ized that case were held to show that credit was not independently 
extended to the applicant by the agent on his own responsibility. 

[1] The controlling question here is whether the company 
looked to the assured or to the agent for payment of the premium. 
Substantially all the facts covering this point have been already 
set forth. There are many others more or less dwelt upon in the 
briefs which could be stated, but are not of enough materiality to 
warrant taking up space with them. It is plain that, when the 
application and note had been received and the latter inquired 
about at the bank, the company returned both to the agent, with 
directions that it was not satisfied with the note, and that, if he 
desired to deliver the policy, he could do so at his own risk. The 
only fair meaning to be placed on this direction is that, if the 
premium were not paid, the company would look to him for the 
portion thereof earned by it. Of course it was natural and 
proper that upon learning that the policy had been delivered the 
company would hope and look for the payment of the note by 
the insured. But the real dependence of the company was upon 
the agent, and not upon the applicant. Having seen fit to issue 
this policy and permit it to be delivered to the assured, looking 
for its final source of remuneratoin to the agent, it was substan- 
tially in the attitude it would have been in had the agent or some 
friend purchased the policy for the insured and paid the year’s 
premium therefor. 

[2] There was some loose use of the word “collateral,” there 
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was some peculiar bookkeeping, and there were other matters 
which give ground to arguments and suggestions, but they are not 
of enough import to require discussion. 

[3] Rulings concerning the omission of evidence are com- 
plained of, and, while a few of them might well have been dif- 
ferent, we find nothing therein amounting to substantially preju- 
dicial error. 

The same may be said concerning instructions given and re- 
fused, those which were given being found upon examination to 
have fairly covered the legal questions involved. 


[4, 5] In answer to special questions 3, 4, and 5 the jury said 
that the defendant never received any money from the first an- 
nual premium except that paid by Swenson, and that that amount 
was $24.49. Complaint is made that the trial court did not set 
aside these findings for lack of evidence to support them, but, as 
already indicated, final settlement was made between the com- 
pany and the agent for $24.49, which seems to be the only money 
received by the company for the policy. 


One matter, however, requires attention. It was alleged in the 
petition that, while the policy covered two $1,000 gold bonds, it 
was agreed: 

“That at the option of the said beneficiaries it would instead of 
issuing said two bonds of one thousand ($1,000) dollars each, . 
pay in cash upon the death of assured the sum of $1,500 for each 
bond, or the total sum of $3,000.” 

The answer contained a general denial. There was no such 
provision contained in the policy. The case seemed to have pro- 
ceeded without the attention of the court being called to this mat- 
ter unti! on the hearing of motion for new trial, or on motion for 
iudgment on the verdict, although the court instructed the jury, 
if they found for the plaintiff, to award $3,000, with interest, 
writing the amount in the verdict then submitted, with no excep- 
tions taken to this instruction or this form of verdict. It is con- 
tended that in a circular issued by the company there was a state- 
ment to the effect that the redemption value of the bond at death 
was $1,500, or at the end of the first year $1,480. But it is ad- 
mitted that this statement in the circular was not introduced in 
evidence. While the matter should have been called to the court’s 
attention earlier, failure to do so is not sufficient reason for re- 
quiring the company to go beyond the terms of its policy, which 
undertook to pay “on each bond $1,000 in gold coin of United 
States of America, or its equivalent, and * * * interest * * * 
at the rate of seven per cent. * * *” Therefore, instead of a 
judgment for $3,000 and interest, there should be one for $2,000 
and interest. 

The cause is remanded, with directions to enter » fiedament for 
$2,000 and interest instead of $3,000 and interest, and thus modi- 
fied the judgment is affirmed. All the Justices concurring. 
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WESTERN & SOUTHERN LIFE INS. CO. v. NAGEL* 
(Court of Appeals of Kentucky. May 10, 1918.) 


1. INSURANCE — LIFE INSURANCE — INSURABLE INTEREST — 
ILLEGAL MARRIAGE. 

The rule that a wife, who is named beneficiary in a policy of insurance 
on the life of her husband, and who obtains a divorce from him, 
cannot thereafter keep the policy alive by the payment of premiums, 
she having no insurable interest in the life of her divorced husband, 
applies to a wife who was never legally married to her husband, as 
well as to one lawfully married and afterwards divorced. 

(For other cases, see Insurance, Dec. Dig. § 123.) - 


3. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS. 

Payment of premiums on a life policy by a beneficiary, who in fact 
has no insurable interest in the life of the insured, is ineffectual for 
any purpose, 

(For other cases, see Insurance, Dec. Dig. § 114.) 


4. INSURANCE—LIFE INSURANCE— FAILURE TO PAY PREMI- 
UMS. 


Where a life policy provided that it should lapse in case of failure to 
pay premiums, and the insured was presumed to be dead after an 
absence of seven years unheard of, his estate could not recover on 
the policy, where no premiums had been paid during such period; 
death being presumed to have occurred at the end of such périod. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Campbell County. 

Action by C. W. Nagel, administrator of the estate of James P. 
Weesner, deceased, against the Western Life Insurance Company, on 
a policy of insurance. Judgment for plaintiff, and defendant appeals. 
Reversed, with directions. 


A. M. Caldwell, of Newport, for appellant. 
Judson A. Shuey and L. J. Crawford, both of Newport, for appellee. 


Sampson, J. [1] A wife, who is named beneficiary in a policy 
of insurance on the life of her husband, and who obtains a divorce 
from him, cannot thereafter keep the policy alive by paying the 
annual premiums thereon, because she has no insurable interest 
in the life of her divorced husband. Western & Southern Life 
Insurance Co. v. Webster, 172 Ky. 444, 189 S. W. 429, L. R. A. 
1917B, 375, Ann. Cas. 1917C, 271; Western’ & Southern Life 
Insurance Co. v. Grimes’ Adm’r, 138 Ky. 338, 128 S. W. 65; 
Schauberger v. Morel’s Adm’r, 168 Ky. 369, 182 S. W. 198, Ann. 


* 203 S. W. Rep. 192. 
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Cas. 1917C, 265. This rule applies to the nominal wife, as well 
as to one lawfully married and afterwards divorced. In the case 
under consideration Carrie Weesner, now Webster, was not the 
lawful wife of Weesner at the time he abandoned her, because 
at that time Weesner had a living wife from whom he was not 
divorced. But in this character of case the relation which the 
parties sustained to each other is that which alone gives each an 
insurable interest in the other, and it therefore follows the instant 
this relation is severed, whether by divorce or abandonment, the 
insurable interest is terminated. 

It is admitted that on the 29th of January 1907, the appellant 
company issued to James P. Weesner a policy of life insurance, 
whereby it undertook to and did insure the life of Weesner in the 
sum of $1,000, and the policy was to remain in full force as long 
_ as the premiums thereon were paid, and at the death of Weesner 
to pay to his nominal wife, Carrie Weesner, the said sum upon 
proper proof of the death of the insured. On January 7, 1909, 
Carrie Weesner obtained a divorce from her husband, the in- 
sured; but she had paid and continued to pay the annual pre- 
miums due upon the policy issued upon the life of *Weesner, in 
which she was beneficiary. These premiums were promptly paid 
by her up to March 29, 1915. The insured on March 22, 1908, 
unexpectedly abandoned his wife and home and went out of the 
state of Kentucky, and did not return, and for more than seven 
successive years was not heard of or from. After the expiration 
_ of the seven-year period, upon which the presumption of the, 
death of Weesner arose his divorced wife, who has since mar- 
ried ‘a man by the name of Webster, instituted an action in the 
Campbell circuit court to recover on the policy of insurance, al- 
leging she had paid all the premiums and that her former hus- 
band had died on or before the 22d of March, 1915. In the lower 
court she recovered judgment for the full amount of the policy. 
From that judgment the company appealed to this court, and a 
reversal was had; the opinion holding that the divorced wife did 
not have an insurable interest in the life of Weesner, and she 
therefore could not, by continuing the payment of premiums, keep 
the contract of insurance in force. See Western & Southern Life 
Insurance Co. v. Webster, supra. It was held, however, in that 
case, that the wife, who had paid the premiums, was entitled to 
recover the sum thus paid, with interest, and this amount was, 
on the return of the case to the lower court, adjudged to her and 
paid. 

The administrator of Weesner, conceiving that the estate of 
Weesner was entitled to recover on the policy of insurance, in- 
stituted this action, and on a hearing in the lower court recovered 
a verdict for $729.90, and the company again appeals. 

[2,3] The status of this case is briefly this: Weesner’s death 
is presumed by reason of his continued absence for seven years 
unheard of; but this presumption arises only at the end of the 
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seven-year period, and does not relate back to the time of his 
disappearance. He disappeared in 1908. Weesner paid no pre- 
miums upon the policy, but his divorced wife, or rather his nomi- 
nal wife, undertook to pay them for him, to keep the contract in 
force; but this she could not do, because she had no insurable 
interest in his life, and the law forbids one not in such relation to 
carry or enforce an insurance policy upon the life of another. 
The premiums thus paid by the nominal wife were ineffectual for 
any purpose. Afterwards she recovered back the entire amount 
she paid for the premiums, with interest, thus leaving nothing in 
the hands of the insurance company with which to satisfy the 
premiums upon the policy for eight years. 

[4] By a clause in the policy of insurance it is provided that 
in case of failure to pay the premiums, as in the contract pro- 
vided, the policy should lapse and become of no force or effect; 
and this provision of the policy is relied upon to defeat a recovery 
here. Since the premiums were not paid for more than eight 
years before the commencement of this action by the adminis- 
trator, it follows that the policy had by its terms lapsed, and there 
was nothing due the estate of Weesner under the contract. 

For these reasons, the judgment is reversed, with directions to 
dismiss the petition. 


HUGHES v. METROPOLITAN INS. CO* 
(Supreme Judicial Court of Maine. March 30, 1918.) 


1. INSURANCE—KNOWLEDGE OF AGENT. 

Under Rev. St. c, 53, § 119, knowledge of life insurance agent, regarding 
the risk of false statements, is that of the company which is bound 
thereby. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


2. INSURANCE—KNOWLEDGE OF AGENT. 


Under such statute, if the applicant for life insurance makes false state- 
ments to the medical officer, without the knowledge of the insurance 
agent, the company is not bound thereby since the medical examiner 
is an employee, and not an agent. 


(For other cases, see Insurance, Dec. Dig. § 378[2].) 


3. INSURANCE—KNOWLEDGE OF AGENT. 


Rev. St, c. 53, § 119, providing that insurance agents shall be regarded 
as in the place of the company in all respects regarding any . in- 
surance effected by them, does not render the company liable in 
spite of false statements made to the medical examiner, and not 
known to be false by the agent; especially where the medical ex- 


*103 Atl. Rep. 465, 
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amination containing the false statements is never communicated to 
the agent. 


(for other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—KNOWLEDGE OF AGENT. 

If an insurance agent knows that certain representations of the applicant 
are false, the mere fact that the applicant subsequently communicates 
them to the thedical examiner, who is not an agent of the company, 
but an employee, does not release the company from the imputation 
to it of the knowledge of its agent. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE—LIFE POLICY—FALSE STATEMENT IN AP- 
PLICATION—EVIDENCE. 

Evidence held to show that the insured in his application made false 
material statements precluding a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—LIFE POLICY—MISSTATEMENT AS TO MED- 
ICAL ATTENDANCE. 

A false statement as to whether applicant has consulted or been attended 
or treated by a physician is material to the risk, and will defeat 
recovery, especially where it is warranted to be true. 

(For other cases, see Insurance, Dec, Dig. § 292.) 


7. INSURANCE—KNOWLEDGE OF AGENT. 


Rev. St. c. 53, § 119, charging insurance companies with knowledge of 
all things affecting the insurance of which their agents have knowl- 
edge, must be strictly limited to the actual knowledge of the agent. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


8. INSURANCE—KNOWLEDGE OF AGENT. 


The liability of insurance companies as charged with knowledge of their 
agents is fixed by Rev. St. c. 53, § 119, and is unaffected by the 
issuance of special instructions by the company impressing agents 
with necessity of personally vouching for all facts. 


(For other cases, see Insurance, Dec. Dig, § 378[3].) 


Exceptions from Supreme Judicial Court, Androscoggin County, 
at Law. 

Action by Mary I. Hughes, as administratrix of the estate of George 
A. Gordan, against the Metropolitan Insurance Company. On defendant's 
motion and exceptions, after verdict for plaintiff. Exceptions and 
motion sustained. 


Argued before Cornish, C. J., and Spear, Hanson, and Philbrook, JJ. 
Benjamin L. Berman, of Lewiston, and Jacob H. Berman, of Port- 


land, for plaintiff, 
White & Carter, of Lewiston, for defendant. 


SPEAR, J. These are two actions of assumpsit brought by the 
administratrix of the estate of George A. Gordan upon two 
policies of life insurance. The first policy was issued February 
23, 1915, for the amount of $500. The second was dated June 4, 
1915, and was for $1,000. The insured died September 8, 1915. 
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* The defendant company resists payment on the ground that the 
insured misstated the facts, with reference to his having had a 
disease of the heart and kidneys, his habits as to his use of intoxi- 
cating liquors, his treatment at a sanitarium or hospital, and his 
treatment by other physicians. 

The plaintiff at the trial contended that those answers which 
were in fact proved to be false by the defendant company were 
waived by it, because of the fact that the agent, Mr. Tabachnick, 
whose name appeared on the policy, and who effected the insur- 
ance, had knowledge of the true facts. The jury found for the 
plaintiff in each case. 

These cases come up on motion and exceptions. The first ex- 
ception raises the question whether the defendant company is 
bound by the knowledge of its agent. As this exception is solved 
in the discussion and determination of the motion, it is unneces- 
sary to refer to it specifically. It may also be said that the sec- 
ond exception, which raises the question whether the medical 
examiner is an agent for the company whose knowledge of the 
risks binds the company, was taken care of by the charge of the 
presiding justice, but will be referred to as it becomes material in 
a discussion of the motion. 

The result of the motion depends upon the construction of the 
following statute, found in R. S. c. 53, § 119: 

“Such agents * * * shall be regarded as in the place of the 
company in all respects regarding any insurance effected by them. 
The company is bound by their knowledge of the risk and of 4ll 
matters connected therewith. Omissions and misdescriptions 
known to the agent shall be regarded as known by the company, 
and waived by it as if noted in the policy.” 

[1] The language of this statute has been so often construed 

that citation of cases is no longer necessary. 
' Under this statute there can be no question that the knowledge 
of Tabachnick, the agent, who represented the company, must 
be regarded as the knowledge of the company with reference to 
every physical and mental condition of Gordan of which he had 
knowledge, and of the medical or other treatment which he knew 
he had received, whether administered in a sanitorium or else- 
where; and any misrepresentations by Gordan in the applica- 
tion, which were within the knowledge of the agent, however 
obtained, were the knowledge of the company, and, in the lan- 
guage of the statute, must be deemed as “waived by it as if 
noted in the policy.” 

But Gordan, the insured, made representations not only to the 
agent Tabachnick, whose name appeared upon the policy, but to 
the medical examiner. The medical examination when com- 
pleted was not turned over to the agent, but forwarded directly 
to the home office. The term “agent” is here used to designate 
the agent of company, within the meaning of the statute. 

[2] At this juncture arises occasion for noting the distinction 
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that differentiates the knowledge of the agent in its effect upofi 
the responsibility of the company and the knowledge of the medi- 
cal examiner in the same regard: Did Gordan make any ma- 
terial false representation in his medical examination of which 
Tabachnick did not, in fact, have knowledge? If so, it cannot 
be regarded as the knowledge of the company, and to have been 
waived, even though the medical examiner had knowledge of its 
falsity. It is contended, however, by the plaintiff that the medical 
examiner is an agent of the company which employs him and 
that his knowledge of the risk comes within the purview of the 
statute and binds the company. But this contention cannot be 
conceded. There is no rule of common law by which he becomes 
such agent and the statute limits such agency to those whose 
names are borne on the policy, and upon whom service of all no- 
tices and processes may be made. 

Without further discussion, we are of the opinion that a medi- 
cal examiner is not, in contemplation of the statute, an agent of 
the company by whom he is employed, but an employee. 

[3] But the plaintiff further contends that the wording of the 
statute, “such agents * * * shall be regarded as in the place 
of the company in all respects regarding any insurance effected 
by them,” means just what it says—all respects—‘‘whether it 
appears in answer to questions propounded by the agent or medi- 
cal examiner.” If this were true, yet a false statement by the 
insured to the medical examiner, communicated by him to the 
company itseif, would not be the knowledge of the company, un- 
less it had knowledge of the falsity; a fortiori, a false statement 
to the medical examiner, communicated by him to the agent, is 
not the knowledge of the agent, if “in all respects” the company, 
unless he had actual knowledge of its falsity. Hence the medical 
examiner, not being an officer, whose knowledge is the knowledge 
of the company, is not an officer whose knowledge is the knowl- 
edge of the agent. The medical examination, accordingly, adds 
nothing to the actual knowledge of the agent in regard to the facts 
therein stated. It, however, further appears, uncontradicted, that 
the medical examination in these cases did not go into the hands 
of the agent at all, but were sent directly by the examiner to the 
company. If so, for this reason also the agent could not be 
charged with knowledge of answers he had never seen. 

[4] In view of this interpretation, the defendant contends that 
the plaintiff is at once concluded; that if the medical examiner is 
not an agent under the statute a material false representation 
communicated to him and by him to the company is a false rep- 
resentation to the company, regardless of the knowledge of the 
agent; that the only false representations by which the company 
is bound are such as are made directly to its agent and are known 
by him to be false. 

But this contention cannot prevail. It would thwart the plain 
language of the statute that the company is bound by the agent’s 
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“knowledge of the risk and all matters connected therewith.” 
There is no limitation upon the source of his knowledge. A rea- 
sonable interpretation clearly imparts to the statute an intent to 
hold the company responsible for material false representations 
made to the medical examiner, although not known by him to be 
false, provided they were, in fact, known to the agent to be false. 
In such case the knowledge of the agent is the constructive knowl- 
edge of the company. Accordingly, when the company is once 
charged with constructive knowledge of facts, false representa- 
tions in the medical examination, in regard to the same facts, be- 
come immaterial, as the company cannot be deceived in regard to 
what it already constructively knows, through the knowledge of 
its agent, and will be bound by this knowledge in all dealings with 
its policy holders. 

Therefore, so far as material false representations to a medi- 
cal examiner are known to the agent, they are known to the com- 
pany; but, on the other hand, any material false representations 
made to the medical examiner, which was not known to the agent, 
is not made the knowledge of the company either by the statute 
or common law. That is, just so far as material false representa- 
tions to the medical examiner coincide with the agent’s knowledge 
thereof they are constructively known to the company and binding 
upon it; but beyond such coincidence such false representations 
are not constructively known to the company, will not be deemed 
to be waived, will operate as a fraud, and vitiate the policy. Ap- 
plying this rule of interpretations to the facts we find the follow- 
ing results: 

[5] We will first consider the $500 policy. The testimony 
shows that material false representations were made by the plain- 
tiff’s decedent, as appears in his “statements made to the medical 
examiner.” Paragraph 4 of the medical examination contains 
this statement : 

“The following is the name of the physician who last tended 
me, the date of the attendance, and the complaint for which he 
attended me. Dr. Haskell one year ago for grippe.” 

This examination was February 18, 1915. Dr. Haskell testified 
that he treatd him for a cold in 1913, and at his office on June 13, 
1914, and June 19, 1914. These last two visits were both within 
two years from date of the examination. The doctor also says 
he treated him, not for grippe, but for valvular heart trouble and 
nephritis—kidney condition. On cross-examination the doctor 
says the dates upon which he treated him for these troubles were 
the 13th day of June, 1914, and the 19th day of June, 1914. These 
dates were based upon memoranda. To the inquiry: “Q. You 
treated on those occasions for the cold? A. No, sir; valvular 
heart trouble and nephritis.” The doctor furthér says he pre- 
scribed for him for the valvular heart trouble, and also for 
nephritis, “all together.” The doctor was not asked whether he 
told the patient of the malady with which he found him suffering, 
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but the necessary presumption is that Dr. Haskell, charged with 
the observance of professional ethics, told his patient the truth 
rather than voluntary falsehood. It is altogether improbable that 
the doctor told him he had grippe, when he did not have it, but 
an entirely different malady; therefore the reasonable presump- 
tion is that he prevaricated in his answer to the medical examiner, 
in regard to the disease for which he was treated by Dr. Haskell. 
This presumption is strengthened by the unfortunate fact that the 
decedent is admitted to have made false representations in other 
respects in his application. We regret to say the admission is 
thoroughly established by the evidence. 

Although the burden is on the plaintiff, it is not proven by any 
evidence in the case that the agent, assuming he knew about the 
decedent all it is claimed he did (and we think he did), had any 
knowledge whatever of the fact that the applicant had been sev- 
eral times to Dr. Haskell and had been treated for heart disease 
and nephritis; the latter being the disease with which he died 
within a year. Had the agent known this we doubt if he would 
have had the audacity to conceal it. 

The above answers were made with refence to the $500 policy, 
but they are found to be of the same false character in paragraphs 
12, 13, 15, and 16 in the medical examination in the $1,000 policy. 

[6] A false statement as to whether applicant has consulted or 
been attended or treated by a physician is material to the risk, 
and will defeat recovery, especially where it is warranted to 
be true. Cobb v. Covenant Mut., etc., 153 Mass. 176, 26 N. E. 
230, 10 L. R. A. 666, 25 Am. St. Rep. 619. 


While there are several other representations which fall within 
this category the foregoing are sufficient to establish the fraudu- 
lent procurement of these policies on material false representa- 
tions, found in the medical examination, of which the agent of 
the company is not proven to have had any actual knowledge. 

[7] The statute which our legislators have enacted, making the 
knowledge of the authorized agent the knowledge of the com- 
pany, is wise and salutary, but when invoked to accomplish a 
fraud on the company it should be strictly limited within the 
boundary prescribed—the knowledge of the agent. The statute 
thus construed safeguards the insured in every legitimate respect, 
and protects the company against material fraudulent represen- 
tations not known to it or its agent. It should be here noted that 
we are considering only the “knowledge” clause of the statute. 

[8] But is is claimed that the instructions of the agent and his 
answers, a§ to the result of outside inquiries, should be held to 
enlarge the scope of the agent’s knowledge by which the company 
is bound. The instructions are as follows: 

“The mere filling in of answers is not sufficient, unless they are 
based on an absolute and thorough investigation and inquiry. Do 
not put your signature to statements you cannot personally vouch 
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for. Do not assume anything you are not prepared to become 
personally responsible for. You are responsible for your report 
and its consequences.” 

At the end of the application the agent is requested to give the 
result of his outside inquiry. In this case the answers were un- 
doubtedly false. We are unable to discern, however, how these 
instructions and requests can be construed to change the nature 
or extent of the knowledge of the agent with which the company 
is charged by the statute. By the statute the company is bound by 
the agent’s knowledge, not by his falsehoods, nor by the false- 
hoods of the insured to the agent, unless the agent knew them to 
be false. The company being at the mercy of its agent, these in- 
structions would seem, by fair interpretation, to have been adopt- 
ed to impress the agent with a sense of fidelity commensurate 
with the confidence necessarily reposed in him. Accordingly, 
these instructions were manifestly intended as a precaution to 
obviate danger from malfeasance, not to encourage and in- 
crease it. 

We have discussed the case on the assumption that the knowl- 
edge of the agent was the knowledge of the company, and that 
the medical examiner was not an agent, by whose knowledge of 
the risk the company is bound. The exceptions, therefore, are 
not important. But the motion raises the question of law which 
we have discussed, and upon the application of which we have 
decided these cases. We have no hesitancy in declaring that these 
cases are frauds upon the company. Yet so far as the knowledge 
of the agent covers the false representations made by the insured, 
that knowledge, by force of the statute, binds the company. But, 
beyond this, the statute does not in terms or intent permit the 
fraud to go. In each medical examination are found material false 
representations beyond the knowledge of the agent. The policies 
for this reason are void. ' 

Motion sustained. 


BALTIMORE LIFE INS. CO. v. FAHRNEY. (No. 74.)* 
(Court of Appeals of Maryland. Jan. 17, 1918.) 


1. INSURANCE—LIFE INSURANCE—S UICIDE—PRESUMP- 
TIONS. 


That insured’s death resulted from a wound with his own razor does 
not change the presumption that the wound was accidental. 


(For other cases, see Insurance, Dec. Dig, § 646[7].) 
*103 Atl. Rep. 450. 
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2. INSURANCE—BURDEN OF PROOF—SUICIDE. 


The burden is upon defendant insurer to show by a preponderance of 
evidence that insured’s death was not the result of accident. 


(For other cases, see Insurance, Dec. Dig, § 646[7].) 
3. INSURANCE—LIFE INSURANCE—CAUSE OF DEATH—QUES- 
TION FOR JURY. 


In action on life insurance policy, where the defense was suicide, the 
cause of death held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


j Appeal from Circuit Court, Allegany County; Robert R. Henderson, 
udge. 

Action by Rose Alba Fahrney against the Baltimore Life Insurance 
Company of Baltimore, Md. From judgment for plaintiff, defendant 
appeals. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Stockbridge, and Constable, JJ. 


Alfred S. Niles, of Baltimore (Walter C. Capper, of Cumberland, 
on the brief), for appellant. 

Omer T. Kaylor and Frank G. Wagaman, both of Hagerstown (F. 
Brooke Whiting, of Cumberland, on the brief), for appellee. 


Pattison, J. The appellant, the Baltimore Life Insurance 
Company, on the 6th day of August, 1915, issued an insurance 
policy on the life of John Calvin Fahrney, with the appellee, Rose 
Alba Fahrney, named as beneficiary. On the morning of April 
20, 1916, the insured was found by his wife in a dying condition 
upon the floor of his bedroom, in his residence in Hagerstown, 
Md., with a gash upon the left side of his throat which severed 
the external jugular vein. He died, shortly after being discovered 
by his wife, from hemorrhage resulting from the severance of 
the vein. Upon the appellant’s refusal to pay the amount named 
in the policy, to wit, the sum of $500, this suit was instituted. 

The policy contained the following clause: 

“The death of the insured by his or her own hand, whether 
sane or insane, within one year from the date hereof, is not 
within the risk covered by this policy, and in case thereof nothing 
shall be due the beneficiary hereunder.” 


‘The case was first tried by jury in the circuit court for Wash- 
ington county; the defense being that his death was caused by 
his own hand within the period named in the policy. The trial 
resulted in a verdict for the plaintiff for the sum of $517.58, but 
upon motion of the defendant a new trial was granted, and 
subsequently the case was removed to the circuit court for 
Allegany county, where it was tried, again resulting in a verdict 
for the plaintiff. 

In the progress of the last trial, and when much of the evi- 
dence had been offered, four additional pleas were filed setting 
up the defenses that the insured had obtained said policy by 
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false fraudulent misrepresentations made in his application there- 
for: (1 and 2) As to the use of intoxicants; (3) that he had 
undergone no surgical operation; and (4) that he had never 
had rheumatism. To these pleas the plaintiff replied that upon 
the facts stated in the replications the defendant was estopped 
from making the defenses set up in the additional pleas, or that 
he had waived such defenses. To these replications a demurrer 
was filed which was sustained as to the second plea but over- 
ruled as to the others. In the course of the trial below one 
exception was taken to the ruling of the court upon the evidence, 
and one to its ruling upon the prayers. 

Three of the four rejected prayers of the defendant asked that 
the jury be directed to find a verdict for the defendant for the 
following reasons: (1) That there was no legally sufficient 
evidence to entitle the plaintiff to recover; (2) that it appears 
from the uncontradicted evidence in the case that Fahrney came 
to his death by self-destruction; and (3) that the manner of his 
death, the facts and circumstances in connection therewith, and 
his physical condition, habits, and mode of life established that 
he committed suicide. These prayers are, in effect, an applica- 
tion to the court to decide as a matter of law, upon the evidence 
offered, that the insured intentionally and designedly took his 
own life. 


[1, 2] The presumption of law is that the death of the insured 
was due to accident or natural causes, and the fact that it resulted 
from a wound made with a razor does not change the presump- 
tion, which is that the wound was the result of an accident; 
and the burden of proof is upon the defendant to show by a 
preponderance of evidence that it was not the result of accident. 
Royal Arcanum v. Brashears, 89 Md. 630, 43 Atl. 866; Travelers’ 
Ins. Co. v. Nicklas, 88 Md. 470, 41 Atl. 906; Bliss on Life 
Insurance, § 337; Travelers’ Ins. Co. v. McConkey, 127 U. S. 
661, 8 Sup. Ct. 1360, 32 L. Ed. 308; Mallory v. Travelers’ Ins. 
Co., 47 N. Y. 54, 7 Am. Rep. 410; Guardian Life Ins. Co. v. 
Hogan, 80 Ill. 35, 22 Am. Rep. 180; Home Benefit Association 
v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160. 

[3] The insured for some time prior to his death had been 
confined to his home suffering from both lung and heart trouble. 
Dr. Hoff, who was called in to see him on the 8th of March 
preceding his death, said he complained of “shortness of breath, 
coughing, loss of appetite, night sweats, expectorating a great 
deal, and feeling extremely weak.” He prescribed for him, 
but he did not respond to the treatment, and grew gradually 
worse. The insured, as he stated, had tubercular lesions of 
both lungs, and his heart “was ‘running from 112-16 to 120.” 
When asked if the insured was of a cheerful disposition, the 
doctor replied: 


“It is rather my custom to go in a sick room in a cheerful 
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condition. Q. How did you find Mr. Fahrney? A. He seemed 
to respond in the same manner.” 

The witness further testified that he was subject to sudden 
fits of coughing of rather a violent nature, and his heart was in 
such condition that it was liable to collapse at any time. His 
heart muscles were in that condition that they might give way 
at any time, and that he might suffer acute dilation of the heart 
and die suddenly. 

The appellee testified that on’ the morning of the 20th of 
April, the day upon which the insured died, she first saw him 
about 6 o’clock, and then later about 8 or 9 o’clock, when he 
said, “Rose, bring my shaving mug, razor, and water; I want to 
shave.” He said he did not feel strong that morning, and 
asked her to “fix everything in the chair,” which she did, after 
placing a chair near the bed so that he could sit on the side of 
the bed while shaving. She also put a pitcher on the chair and 
propped a mirror against it and went out, but before going out 
of the room he said to her, “Rose, when I am through shaving 
bring me a glass of milk and the evening paper; I want to read 
it.” After leaving him she went about her household duties, 
which called her to other parts of the house. She returned in 
about 20 minutes, thinking he had finished shaving, and when 
she opened the door of his room she saw him lying on the floor 
on his face, with his left hand under him, and as she entered 
he said to her, as she thought, “Goodbye,” and that was all 
he said. “The comb, brush, and mirror laid on the floor, the 
shaving mug and water pitcher was upset on the chair, and the 
razor was lying on the chair partly open,” and the body on the 
floor between the chair and the bed. She also stated it was his 
custom, before becoming so ill, to shave every Sunday morning 
and sometimes during the week, but when he became so weak 
he was not so regular in shaving. His death occurred on Thurs- 
day, and he had not shaved since the Sunday of the preceding 
week, and he said to her “there were so many people coming in, 
and he was looking so rough, he would like to shave; he didn’t 
care to look too tough when people were coming in every day.” 
Upon cross-examination she testified that she heard a noise 
about five minutes before returning to the insured’s room, but 
did not know whether it was in the house or on the street. She 
further testified there was blood on the floor and upon the 
insured’s clothes, but very little on the pillow or bed. The chair 
was beside the bed, near its head, and the body between the 
chair and bed, with his head toward the head of the bed. The 
left cheek was shaved, but she did not make such an examination 
of him as to enable her to state accurately just how much of 
his face had been shaved. She also Saw lather on the paper, 
showing that he “had started to shave.” 

Dr. Hoff, who was sent for by Mrs. Fahrney after discovering 
her husband in the condition described by her, testified that when 
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he entered the room he saw the insured lying in a pool of blood. 
He then examined the wound, and found that at its deepest point 
it was about a third of an inch. It severed the external jugular 
vein, which in his case was about one quarter of an inch beneath 
the skin. The incision had a direct course, and was a clean-cut 
wound, starting about one inch or a little more below the ear, 
and extending to a point about one-half inch from the medial 
line of the chin. The body was in front of the bed along the 
side of it, and between it and a chair that was located about 
1% feet from the bed. He “noticed that he had the left side 
of his face shaven; the right side was unshaven.” His death, 
Dr. Hoff stated, resulted from hemorrage, caused by the sever- 
ance of the jugular vein. 

Joseph Sharer, an acquintance of the insured, who at times 
visited his home, testified that on a visit to the insured three or 
four days before his death he found him in “different moods; 
he was cheerful at times, slept a while, and then at times said 
he was suffering,” and that he told him “he was getting tired 
of being sick; thought he would end it all.” 

Isaac Long, the sheriff of Washington county, ua Ankeney, 
a justice of the peace, and John H. Bittner were at the house 
of the insured after the visit of Dr. Hoff, and saw the insured 
lying upon the floor of his room in the position in which the 
appellee had found him. Long saw and examined the razor, 
which at the time was on the chair closed. Ankeney heard Mrs. 
Fahrney say she “did not see why he did it.” Bittner said 
“there was a chair right at the head of the bed,” and the body 
was lying alongside of the bed with his head very close to the 
chair. The testimony of these witnesses in describing the condi- 
tion of the wound and the appearance of the room, etc., was 
practically the same as Dr. Hoff’s evidence. 

Drs. Littlefield and Cowherd, who had heard the testimony in 
the case, when called to the stand by the defendant, testified in 
substance that they did not think it reasonably probable that the 
wound was accidentally inflicted as a result of a sudden collapse 
of the heart or a sudden paroxysm of coughing; and Dr. Little- 
field, in giving a reason for such conclusion, said, in speaking of 
the insured: 

“If he has a sharp instrument in his hands ‘and would be 
seized with a coughing spell, the automatic impulse would be to 
get that blade away from his face. You can call that involuntary 
or automatic. His subconscious mind would control his arm 
to get that razor away.” 

He was then asked: 

“If he had his razor in his hand and was seized with a sudden 
fit of coughing, the natural thing would be that the cough would 
force his hands down? A. Yes. Q. And if he had the razor 
in his hand, when it was forced down, the razor would cut? A. 
If the razor would come in contact with the flesh. Q. If he 

Vol. LII—8. 
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had the razor against the flesh, and the hand were moved down, 
the razor would cut? A. If he had the blade against his face, 
I admit, the razor would cut.” 

Other witnesses testified, but we do not deem it necessary to 
further prolong this opinion by stating the same. 

In passing upon the action of the court in rejecting these 
prayers, we are not called upon to decide whether there is a 
preponderance of evidence in favor of suicide or death by ac- 
cident, but, as we have said, we are asked to decide as a matter 
of law that upon the evidence offered the insured intentionally 
and designedly took his own life. To warrant us in so deciding, 
the evidence offered to overcome the presumption of death 
from accident should be so convincing that there could not 
reasonably be two opinions touching the result; for, if it were 
otherwise, it would be an invasion of the province of the jury 
to take the case from it. The question here then is: Are the 
facts proved such as to exclude every other reasonable inference 
than that the insured volutarily took his own life? 

The insured was suffering from troubles that in all probability 
would soon have resulted in his death, but there is nothing in 
the record showing any unusual despondency on his part, or 
that he entertained any thought of taking his life, save the 
expression he is said to have made to the witness Sharer, the 
weight of which, of course, largely depended upon the connection 
and manner in which it was said. The conversation in which the 
expression is said to have been made was at least three days 
before the day of his death, and although the same means and 
opportunity of self-destruction were available to him at that 
time, as on the occasion of his death, the suicidal intention, 
if it then existed, was not carried into effect for more than three 
days thereafter. Expressions of this kind are frequently made 
by persons in his condition with no real intent to carry out the 
purpose therein stated. 

Dr. Hoff, a witness called by the defendant, who saw him 
every day or two, said that he always found him cheerful; and 
we may add that the direction to his wife to bring to him his 
shaving outfit, stating his reasons for wishing to shave, that he 
was looking rough and did not want his friends to see him in 
that condition, and his further direction that when he had 
finished shaving he wished her to bring him in a glass of milk, 
and his newspaper, that he might read it, together with the facts 
that he had partially shaved when the wound resulting in his 
death was inflicted, strongly indicates that he had, when he asked 
for the razor, no suicidal intent. Had he intended to take his 
life at that time, why should he have partially shaved? He had 
the razor, the instrument with which to execute his purpose or 
design, and had it been his intention to take his life he in all 
probability would have proceeded at once to execute ‘such pur- 
pose, fearing probable interference or resistance in so doing. 
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The evidence offered to overcome the presumption of death 
from accident is not, we think, so convincing as to enable us to 
say there could not reasonably be two opinions as to how he met 
his death, by accident or suicide. For analogous cases support- 
ing this view see Cox v. Royal Tribe of Joseph, 42 Or. 365, 71 
Pac. 73, 60 L. R. A. 620, 95 Am. St. Rep. 752; Beckett v. 
Northwestern Masonic Aid Ass’n, 67 Minn. 298, 69 N. W. 923; 
Supreme Council of R. A. v. Brashears, 89 Md. 624, 43 Atl. 
866, 73 Am. St. Rep. 244; Goldschmidt v. Mutual L. Ins. Co., 
12 N. Y. Supp. 866;! and other cases cited in Cox v. Royal 
Tribe of Joseph, 42 Or.:365, 71 Pac. 73, 60 L. R. A. 620, 95 
Am. St. Rep. 752, supra. 

From what we have said the court was right in rejecting these 
prayers; and from what we have said as to the effect of the 
evidence against the presumption of death from accident the 
court committed no error in rejecting the defendant’s eighth 
prayer. The first, second, and third prayers of the plaintiff, 
we think, properly state the law of the case. The fourth prayer 
of the plaintiff was rejected. There was no error in the court’s 
ruling in excluding evidence offered in the first bill of exception, 
under the pleading at that time. 

We now come to the rulings of the court on the demurrer 
to plaintiff’s first and third replications to the aforesaid addi- 
tional pleas of the defendant. The third replication to said pleas 
of the defendant stated that in the former trial of the case one 
of the attorneys for the defendant in his opening statement to 
the jury stated that the defense could be made for breaches of 
warranties in the application of the insured, but that it did not 
desire to do so, and that the only defense that would be made 
was that the insured had committed suicide, and that the plaintiff, 
relying upon said statement, and in consequence thereof, in- 
curred the expense of prosecuting said cause in Allegany county, 
and, relying upon said statement, the plaintiff had come to 
Cumberland unprepared to meet the issues presented by said 
pleas, and that a fair and just trial of said issues could not 
be had without procuring witnesses to meet said issues, and 
that the defendant should not be permitted at such ‘time to set 
up said defenses. 

[4] The willingness of a defendant at one trial to risk his 
case before a jury upon a single defense does not preclude him, 
at a subsequent trial, from insisting upon other defenses involving 
the merits, unless he has abandoned such other defenses or takes 
a ground inconsistent with that taken at the former trial. Moulor 
v. American Life Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466, 
28 L. Ed. 447; 29 Cyc. 1033, 1034. 

[5] Upon the facts stated in the third replication the defendant 
was, we think, estopped at the time the pleas were filed from 
setting up the defenses embraced in said additional pleas. The 
attorney for the defendant in his opening statement to the jury 
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in the former trial had stated that he could make other defenses, 
at the time stating them, but would not make them, but would 
rely upon the sole defense of suicide. The case was thereafter 
removed to another county, and no pleas were filed setting up 
such additional defenses until after evidence had been offered 
in the second trial, nor was there any intimation given to the 
plaintiff of an intention on his part to make such other defenses. 
The plaintiff in the prosecution of her suit, assuming that the 
defense of suicide would be the sole defense, as she had a right 
to assume, prepared only to meet the sole defense of suicide and 
carried with her witnesses to meet such defense. 

[61 To have required the plaintiff to meet such additional 
defenses under these circumstances would have imposed upon 
her a hardship that should not have been inflicted upon her. The 
better practice probably would have been for the plaintiff to 
have asked that such pleas be not received; and it would have 
been the duty of the court, under the circumstances stated, not 
to have received them, but, as the same result was reached by 
filing said replication, we will treat them as a proper reply to 
the pleas. The first replication may have been insufficient for 
such purpose, but, as the court’s ruling upon the third replica- 
tion is deemed sufficient, there can be no reversible error in the 
court’s ruling on the first replication. 


It therefore follows from what we have said that the judg- 
ment below should be affirmed. 
* Judgment affirmed, with costs to the appellee. 


SPRING v. FIDELITY MUT. LIFE INS. CO.* 


(Supreme Court of New York, Appellate Division, Third Department. 
May 8, 1918.) 


3. INSURANCE—FOREIGN CORPORATIONS—ACCOUNTING. 

A foreign insurance company cannot be called to an accounting within 
the state, where such accounting involves matters of its internal 
management within its home state. 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Trial and Special Term, Chemung County 

Action by George H. Spring against the Fidelity Mutual Life In- 
surance Company. From an interlocutory judgment of the Supreme 
Court overruling demurrer to complaint, defendant appeals. Reversed. 


*170 N. Y. Supp. 253. 
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Argued before John M. Kellogg, P. J., and Lyon, Woodward, 
_Cochrane. and Henry T. Kellogg, JJ. 


Herendeen & Mandeville, of Elmira (H. C, Mandeville, of Elmira, 
of counsel), for appellant. 
John F. Murtaugh, of Elmira, for respondent. 


WoopwarbD, J. The complaint alleges, and the demurrer ad- 
mits for the purpose of this appeal, that the defendant is a 
foreign corporation, organized and doing business under the 
laws of the state of Pennsylvania, and doing an insurance busi- 
ness within the state of New York. The complaint further 
alleges that on or about the 28th day of March, 1895, the 
defendant, for value received, made a written contract of in- 
surance with the plaintiff, the policy being made a part of the 
complaint, and that: 

“Said defendant, its officers, representatives, or agents, before 
said plaintiff made application for said insurance, and before 
said contract was entered into, and with a view of inducing said 
plaintiff to make application and to enter into said contract of 
insurance, stated and represented, among other things, to said 
plaintiff that the payments made by said plaintiff to the mortuary 
and advance funds would be sufficient to fulfill all the obliga- 
tions and provisions of said contract, and in case they were not 
sufficient said defendant would levy upon the policy holders of 
said insurance company in each and every year a sum sufficient 
to fulfill the provisions of said contract as agreed between said 
plaintiff and defendant, and said plaintiff believed ‘the reports, 
statements, and representations aforesaid to be correct and true 
and entered into said contract, and became a member of said 
defendant company, relying upon said reports, statements, and 
representations.” 


The plaintiff then alleges his performance of the conditions 
of the contract, and, on information and belief, that: 


“Said defendant by loans, investments, and otherwise of the 
moneys of the policy holders in the mortuary and advance in- 
surance funds and from the earnings of the same, and from the 
savings, profits, lapses, and from the interest earnings of said 
funds, have funds to pay the cash surrender value as agreed 
would be paid at the time said contract of insurance was made, 
and that the earnings from the premiums paid to said funds, 
and on the moneys in said funds, is far in excess of what said 
defendant claims is the proportionate share due said plaintiff, 
and that said defendant has failed and refused to pay said 
plaintiff the actual amount realized in interest, mortuary savings, 
on the profits from retiring members, lapses, and favorable death 
losses of said defendant.” 

Plaintiff further alleges that the defendant has refused to 
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comply with the provisions and conditions of said contract, in 
that it has failed at the expiration of the 20-year period afore-., 
said, and after a demand being duly made upon it by the said 
plaintiff, and after said plaintiff had elected to take cash sur- 
render value of said policy, to pay to said plaintiff all the advance 
insurance fund and its accretions due on said policy, and any of 
the earnings of the mortuary fund and its profits, which were 
justly due said plaintiff. It is then further alleged that the plaintiff 
secured a loan of $3,205 of the defendant upon the policy, which 
the defendant claimed was the cash surrender value of said 
policy on the date of said loan, September 25, 1915, and on 
information and belief that: 

“The premiums paid by the policy holders on the class of 
policies represented by ‘Exhibit A’ were sufficient to pay the 
whole amount of the cash surrender value as agreed by said 
defendant to be paid at the end of the twenty-year period afore- 
said; that said defendant has paid to various policy holders at 
various times during the past twenty years on policies in the 
same class as ‘Exhibit A’ the full amount of the cash surrender 
value as was agreed to be paid to said plaintiff on his policy at 
the termination of the aforesaid twenty-year period.” ~ 

It is then further alleged on information and belief that the 
defendant has changed its plan of insurance from a purely 
mutual to a legal reserve company, and that it has used every 
effort to force its old members to relinquish their policies and to 
reinsure under the new plan, “and made false and fraudulent 
representations to various policy holders to induce them to ac- 
cept the new plan, which acts were unlawful and a fraud on the 
part of said defendant to reduce the amount of earnings which 
would come to said plaintiff on his policy aforesaid,” and that 
by “such change of policy said defendant had designedly pre- 
vented accumulations and accretions which would have been 
made to the mortuary and advance insurance funds, all of which 
was done without the consent of said plaintiff.” 

The plaintiff then demands judgment: (1) That said de- 
fendant be required to make an accounting to the end that it 
may be determined whether or not the amount offered by said 
defendant to said plaintiff was all that was due said plaintiff 
under the terms of said policy; (2) that said defendant be 
ordered and adjudged to pay to said plaintiff the just amount 
that is due said plaintiff under tht terms of said policy; . (3) 
that said defendant give such other and further relief as the 
court may think just and equitable, besides the costs of this 
action. 

The defendant does not answer, but demurs to the complaint 
on the grounds (1) that it does not state facts sufficient to 
constitute a cause of action, and (2) that the court has not 
jurisdiction of the subject of the action. 

[1] The learned court before whom the demurrer came on 
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for argument overruled the demurrer, writing an opinion in 
which he properly reaches the conclusion that the plaintiff framed 
his complaint upon the theory that the action was “one purely 
in equity,” but erroneously holds that the complaint states an 
action at law, and entirely ignores the defendant’s contention 
that the court was without jurisdiction of the subject of the 
action, The learned court, after pointing out the allegations of 
fact on which an action at law might be predicated, says that 
“inasmuch as the complaint states a cause of action. it is not 
demurrable,” citing Abbott v. Easton, 195 N. Y. 372, 88 N. E. 
572, which was an action to foreclose a mechanic’s lien, and 
under the statute, though there was a failure to state a cause of 
action establishing the lien, it was proper to give a personal 
judgment against the contractor. It is true that the case laid 
down the proposition upon the authority of cases in which the: 
courts have used general language to the effect that if any cause 
of action was stated demurrer would not be supported, but 
“general expressions in every opinion are to be taken in con- 
nection with the case in which those expressions are used. If 
they go beyond the case, they may be respected, but ought not 
to control the judgment in a subsequent suit, when the very 
point is presented for decision.” Weyerhaeuser v. Hoyt, 219 
U. S. 380, 394, 31 Sup. Ct. 300, 55 L. Ed. 258, and authority 
there cited; People ex rel. Met. St. Ry. Co. v. Tax Com’rs, 
174 N. Y. 417, 447, 67 N. E. 69, 63 L. R. A. 884, 105 Am St. 
Rep. 674. 

[2] No well-considered case, either in the Court of Appeals, 
‘ or in the Appellate Division, so far as our observation goes, 
has ever held that where the complaint, with its demand for 
relief, has been confined entirely to equitable matters, it was 
any part of the duty of .the court to search the pleadings for a 
possible action at law, for the purpose of defeating a demurrer. 
Of course, if the pleader has made a mistake as to his exact 
relief, he is not to be thrown out of-court; he does not make his 
demand at the absolute peril of his legitimate cause of action, 
but where he sets forth facts proper only in an equitable action, 
and confines his demand for relief wholly to such relief as is 
appropriate only in a court of equity, he is not entitled to have 
his complaint sanctioned’ because it is possible to find within the 
limits of the pleadings facts which, if properly stated in con- 
nection with a demand for a legal remedy, would entitle him to 
maintain his action. 

While legislators and publicists are vexing their minds with 
problems of simplified pleadings as a remedy for the alleged 
delays of the law, it may not be out of place to suggest that a 
fair trial of the Code of Civil Procedure, in which bench and 
bar should join, might obviate many of the difficulties supposed 
to exist. What can be simpler than the requirements of section 
481 of the Code of Civil Procedure that the complaint shall 
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contain, ‘a plain and concise statement of the facts constituting 
each cause of action without unnecessary repetition,” and a 
“demand of the judgment to which the plaintiff supposes him- 
self entitled,” and yet this entirely reasonable requirement is 
almost wholly ignored, and if a defendant resorts to a demurrer 
it seems to be assumed in many instances that the court is called 
upon in some manner to defeat the demurrant, and that the 
plaintiff must be kept ip court at all hazards. A well-defined 
rule, consistently followed by the courts, is of far more im- 
portance in the orderly administration of the law than the formal 
adoption of new forms to be in turn disregarded. “Every in- 
novation,” says a maxim of the law, “occasions more harm and 
derangement of order by its novelty than benefit by its abstract 
utility” (Broom’s Legal Maxims [8th Ed.] 147), and it seems 
to us that it is a proper time for the assertion of the utility of 
our present practice by a rational and consistent adherence to 
the Code requirements. 

After providing that the complaint shall have a plain and 
concise statement of facts, with a demand for the judgment to 
which the plaintiff supposes himself entitled, the Code of Civil 
Procedure (section 1207) requires that, “where there is no 
answer, the judgment shall not be more favorable to the plaintiff 
than that demanded in the complaint.” ‘That is, where there is 
no answer, but a demurrer, the plaintiff is not entitled, upon an 
overruling of the demurrer, to any other or more favorable 
judgment than he has demanded, and where the court finds that 
under an equitable complaint, and an equitable demand for relief, 
the plaintiff has failed to’ state facts which call upon a court 
of equity to act, there is no foundation for a judgment at law; 
no such cause of action has been stated; no such demand for- 
relief has been made. Edson v. Girvan, 29 Hun, 422; Swart 
v. Boughton, 35 Hun, 281; Corrigan v. Coney Island Jockey 
Club, 2 Misc. Rep. 512, 22 N. Y. Supp. 394; Low v. Swartwout, 
171 App. Div. 725, 157 N. Y. Supp 1067; Tucker v. Weeks, 
177 App. Div. 158, 160, 163 N. Y. Supp. 595; Consolidated 
Rubber Tire Co. v. Firestone Tire & R. Co., 135 App. Div. 
805, 120 N. Y. Supp. 128; affirmed without opinion, passing on 
the question of whether facts sufficient to constitute a cause of 
action specially submitted, 199 N. Y. 536, 92 N. E. 1081. 

In the Consolidated Rubber Tire Co. Case, supra, the action 
was brought to enforce a certain written contract for royalties, 
and the theory of the plaintiff appeared to be that it was entitled 
to a discovery of the facts necessary to its recovery by an in- 
spection of the defendant’s books, papers, etc., and incidentally 
to have judgment for the amount found to be due upon an in- 
spection. The defendant’s demurrer, upon the ground that the 
complaint did not state facts sufficient to constitute a cause of 
action, was overruled, and upon appeal it was urged that it 
should have been sustained, because the cause of action attempted 
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to be pleaded is an action at law and the prayer for relief is in 
equity. The plaintiff insisted that the action was not at law, 
and the court say that the only question to be determined is 
“whether an action at law has been stated in the complaint.” 
After referring to the requirements of section 481 of the Code 
of Civil Procedure, and that section 518 of the same Code pro- 
vides that this “chapter prescribes the form of pleadings in an 
action, and the rules by which the sufficiency thereof is de- 
termined,” the court say that: 

“Unless the plaintiff has stated the facts necessary to con- 
stitute an action at law, and has demanded judgment consistent 
with such a demand, it has failed to state facts sufficient to 
constitute a cause of action, and the demurrer should have been 
sustained.” 

The complaint was analyzed, and the conclusion reached that 
the demurrer should have been sustained, and this conclusion 
was affirmed by the Court of Appeals, as above indicated. The 
case is not distinguishable in principle from the one at bar, and 
we think the rule should be deemed established that where the 
pleading is distinctly one in equity and where demand is solely 
for equitable relief, on demurrer the complaint may not be 
sustained merely because an astute examination may disclose 
facts which might give rise to an action at law. 

[3] We are of the opinion, likewise, that the court was not 
justified in ignoring the defendant’s contention that the court 
was without jurisdiction of the subject of the action, though 
if there had been a pure action at law it is probable that the 
objection was not good. If the action was one in equity, and 
this is clearly what the plaintiff attempted, the recent case of 
Sauerbaum v. Hartford Life Ins. Co., 220 N. Y. 363, 115 N. E. 
1001, would seem to be conclusive that a foreign insurance com- 
pany cannot be called to an accounting within this state, where 
such accounting involves matters of its internal management with- 
in its home state. The interlocutory judgment appealed from 
should be reversed, and the defendant’s demurrer should be 
sustained, with costs in all courts. 

Interlocutory judgment reversed, with costs, and demurrer 
sustained, with costs, with usual leave to plaintiff to plead over, 
within 20 days, on payment of such costs. All concur. 
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WURZBURG v. NEW. YORK LIFE INS. CO. et al.* 
(Supreme Court of Tennessee. May 11, 1918.) 


1. INSURANCE—INSURABLE INTEREST—INTEREST OF COR- 
PORATION IN LIFE OF ITS MANAGER. 


A manufacturing company has an insurable interest in the life of its 
manager, who is its guiding spirit and is largely carrying on its 
business. 


(For other cases, see Insurance, Dec, Dig. § 116[1].) 


2. INSURANCE—INSURABLE INTEREST|—iEXTINGUISHMENT 
OF INTEREST. 


Where a manufacturing company took out a valid policy on the life 
of its general manager, who later severed his connection with the 
company, and it paid all premiums until his death, it was entitled 
to the whole of the insurance. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, Judge. 

Suit by H, Wurzburg, as administrator of the estate of Seymour 
Wurzburg, deceased, against the New York Life Insurance Company and 
the Specialty Manufacturing Company to recover the proceeds of an 
insurance policy on deceased’s life. The defendant insurance company 
paid the proceeds into court, and from a decree awarding them to the 
manufacturing company the plaintiff appeals. Decree affirmed. 


R. E. King, of Memphis, for appellant. 
Harsh & Harsh, of Memphis, for appellees. 


GREEN, J. This case presents a controversy between the ad- 
ministrator of Seymour Wurzburg, deceased, and the Specialty 
Manufacturing Company, a corporation organized under the 
laws of Tennessee, over the proceeds of a policy of insurance 
issued on the life of Wurzburg. 

The insurance company was made a defendant to the suit, 
and has paid into court the amount due on the policy. 

It appears from the bill of the administrator that the deceased, 
Seymour Wurzburg, was the general manager of the Specialty 
Manufacturing Company, “and in truth and in fact largely 
carried on the business and managed the same and was its 
guiding spirit, and while he was connected with the business, 
the defendant the New York Life Imsurance Company issued 
a policy of insurance upon his life in the sum of $10,000, pay- 
able to the defendant the Specialty Manufacturing Company, 
and this policy was secured for the benefit of the said Specialty 
Manufacturing Company while said Seymour Wurzburg was 
connected with it and carrying on and managing its business.” 

The policy was issued February 5, 1913, and the manufactur- 


* 203 S. W. Rep. 332. 
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ing company paid the premiums thereon up to the death of 
Wurzburg which occurred in October, 1917. 

It is charged in the bill that, after others interested in the 
corporation became acquainted with the details of the business, 
they reduced the salary of Wurzburg and thereby forced him to . 
sever his connection with the manufacturing company, which 
he did in October, 1915. It is not intimated that such an event 
was contemplated when the policy was issued. 

The deceased left a wife and several children, and his ad- 
ministrator seeks to recover the proceeds of this policy for them, 
except such a sum as would be necessary to reimburse the 
manufacturing company for the amount of premiums paid by it 
on the policy and interest upon such payments. It is said that 
after Wurzburg severed his connection with the manufacturing 
company, the said company had no further insurable interest 
in his life and that, as to the company, the policy of insurance 
became a mere wagering contract and the company was only 


entitled to’ be reimbursed out of the proceeds its actual outlay 
for premiums. 


The chancellor rendered a decree in favor of the manufactur- 
ing company for the entire amount of the policy, and from this 
decree the administrator has appealed. We think the chancellor 
was correct. 


[1} At the time this policy was issued the manufacturing 
company undoubtedly had an insurable interest in the life of 
Wurzburg. He was, as appears from the administrator’s bill, 
familiar with the business in which the company was engaged, 
managed the same, and was “its guiding spirit,” in the language 
of the bill. ’ 

In Lane v. Lane, 99 Tenn. 639, 42 S. W. 1058, this court 
adopted from the Supreme Court of the United States the fol- 
lowing: 

“It is not easy to define with precision what will in all cases 
constitute an insutable interest so as to take the contract out of 
the class of wager policies. It may be stated generally, however, 
to be such an interest, arising from the relation of the party 
obtaining the insurance, either as creditor or surety of the 
assured, or from the ties of blood or marriage to him, as will 
justify a reasonable expectation of advantage or benefit from the 
continuance of his life. * * * Buf in all cases there must be 
a reasonable ground, founded upon the relation of the parties 
to each other, either pecuniary or of blood or affinity, to expect 
some benefit or advantage from the continuance of the life in- 
sured, otherwise the contract is a mere wager, by which the 
party taking the policy is directly interested in the early death 
. assured.” Warnock, Adm’r, v. Davis, 104 U. S. 775, 26 L. 

d, 924. 
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The Supreme Court of Ohio has held in a case quite similar 
to the one before us that a corporation has an insurable interest 
in the life of a large stockholder whose services were of value 
to the corporation by reason of his skill and experience in the 
business. Keckley v. Coshocton Glass Co., 86 Ohio St. 213, 
99 N. E. 299, Ann. Cas. 1913D, 607. 

The Supreme Court of Virginia has reached the same con- 
clusion in a case where the corporation effected insurance on the 
life of its president, whose death would have resulted in a serious 
and substantial loss to the creditors of the corporation and all 
others interested in its prosperity. Mutual L. Ins. Co. v. Board 
Armstrong & Co., 115 Va. 836, 80 S. E. 565, L. R. A. 1915F, 979. 

We think both these cases are sound. A corporation is often 
quite dependent upon the services of particular officers for its 
prosperity. Under such circumstances a corporation has an in- 
surable interest in the life of such an officer as the term “in- 
surable interest” is defined in Warnock v. Davis, supra, and 
Lane v. Lane, supra. 

[2] Since this contract was valid when made, it did not become 
subsequently invalid when Wurzburg’s connection with the 
manufacturing company ceased. 


This question has been settled in principle in this jurisdiction 
by Marquet v. Insurance Co., 128 Tenn. 213, 159 S. W. 733, L. 
R. A. 1915B, 749, Ann. Cas. 1915B, 677. In this case a policy of 
insurance was effected on the life of a husband for his wife’s 
benefit. Prior to the husband’s death, the wife obtained a di- 
vorce. She continued, however, to pay premiums on the policy 
until the death of her husband. Payment was resisted by the 
company on the theory that she had no insurable interest after 
the divorce. This court held that the wife’s interest in the life 
of her husband was to be tested as of the date of the original con- 
tract when “her interest in his life was that of a wife, and clearly 
insurable, as we have seen. The divorce did not invalidate the 
pre-existing valid contract of insurance.” Marquet v. Insurance 
Co., supra. 

Rather in accord is the previous case of Snyder v. Mystic Cir- 
cle, 122 Tenn. 248, 122 S. W. 981, 45 L. R. A. (N. S.) 209. 

Marquet v. Insurance Co., supra, follows Conn. Mutual L. 
Ins. Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 251. This case in- 
volved an insurance policy payable to a wife who obtained a 
divorce. The Supreme @ourt after a full consideration of the 
matter said that their judgment “a life policy, originally valid, 
does not cease to be so by the cessation of the assured party’s 
interest in the life insured.” Conn. Mutual Life Ins. Co. v. 
Schaefer, supra. 

And it has been held in many other cases that a divorce did not 
affect the wife’s interest in a policy of insurance issued to her on 
the life of her husband. Overhiser v. Mutual L. Ins. Co., 63 
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Ohio St. 77, 57 N. E. 965, as reported in 50 L. R. A. 552, 81 Am. 
St. Rep. 612, and cases collected in note. 

The exact question before us was present in Keckley v. Co- 
shocton Glass Co., supra, and the Supreme Court of Ohio held 
that, although the connection of the assured with the corporation 
had ceased before his death, the corporation was nevertheless 
entitled to collect the full amount of the policy, inasmuch as the 
policy was valid when issued and had been listed and used as an 
asset of the concern. 

We can see no difference in principle between the case before 
us and those cases in which the wife, holding a valid policy of 
insurance on her husband’s life, obtained a divorce prior to the 
maturity of the policy. 

Moreover, the manufacturing company in this case is entitled 
to the full amount of the policy. This is true because a policy of 
life insurance is not now held to be a mere contract of indemnity, 
but is a contract to pay the beneficiary a certain sum of money 
in the event of death. 25 Cyc. 702; 16 Am. & Eng. Enc. of Law 
(2d Ed.) 843; and see review of cases in Conn. Mutual L, Ins. 
Co. v. Schaefer, supra, and Keckley v. Coshocton Glass Co., 
supra. 

It follows that if a policy is valid when issued and remains 
valid until the death of the insured, the beneficiary is entitled to 
the whole of the insurance. See note Ann. Cas. 1913D, p. 610. 

In Rison v. Wilkerson, 3 Sneed (35 Tenn.) 566, it appears 
from the opinion of the court that the policy was assigned “as 
collateral security for a note of $1,097” to a creditor. The as- 
signment was only made to secure the debt of the policy holder, 
and as a matter of course the creditor was not entitled to retain 
more of the proceeds than was sufficient to discharge the indebt- 
edness. 

So that Rison v. Wilkerson, supra, Scobey v. Water, 10 Lea 
(78 Tenn.) 551, and that class of cases are not in point. 

Quinn v. Catholic Knights, 99 Tenn. 80, 41 S. W. 343, and 
Bendet v. Ellis, 120 Tenn. 277, 111 S. W. 795, 18 L. R. A. (N. 
S.) 114, 127 Am. St. Rep. 1000, obviously have no bearing on 
the questions before us for determination in this case. 

We conclude therefore that the decree of the chancellor was 
correct. The pleadings in this case are not in very good form, 
but none of the parties are making any point as to that and the 
court will not do so. The cause will be remanded to the chancery 
court of Shelby county for further proceedings and the execution 
of the chancellor’s decree. The appellant will pay the costs of 
this court. 
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AMERICAN CENT. LIFE INS. CO. v. SMITH. (No. 6005.)* 
(Court of Civil Appeals of Texas. San Antonio. May 1, 1918.) 


INSURANCE—ACTION—EVIDENCE—SURRENDER. 

In action on life insurance policies, the defense being release and sur- 
render of the policies, evidence held to show such release and 
surrender were made, and were not induced by fraud or false 
representations of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from District Court, Bexar County; S. G. Tayloe, Judge. 

Action by Mary S. Smith against the American Central Life In- 
surance Company. From judgment for plaintiff,. defendant appeals. 
Reversed and judgment remanded for defendant. 


Boyle, Ezell, Houston & Grover, of San Antonio, for appellant. 
Cobbs & Cobbs, Marshall Eskridge, and Lewright & Douglas, all 
of San Antonio, for appellee. 


MoursunD, J. ‘he appellee sued appellant to recover the 
amount claimed to be due on two insurance policies for $5,000 
each, issued by appellant on or about December 5, 1913, on the 
life of her husband, Robert Allen Smith, in which policies ap- 


pellee was named as beneficiary. She alleged that her husband 
died on or about April 14, 1915; that the policies were surren- 
dered to appellant on or about December 2, 1914; and that Smith 
and appelee were induced to surrender said policies by reason of 
false and fraudulent representations of the appellant’s agents. 
The appellant admitted the issuance of the policies, but pleaded 
that the same were surrendered to it by appellee and her hus- 
band, for a valuable consideration, on or about December 2, 1914, 
and canceled long prior to the death of Smith. Appellant denied 
any fraud on its part in procuring the release and surrender of 
the policies, and in addition alleged that Smith had procured the 
issuance of said policies by willful, false, and fraudulent repre- 
sentations made in his application for the issuance thereof; also 
that the policies had lapsed by reason of failure to pay premiums. 

In answer to the fourth special issue the jury found that A. L. 
Davis and C. B. Welliver, or one of them, on or about December 
2, 1914, as an inducement to obtain the consent of Smith to sur- 
render to defendant for cancellation the two policies of insurance, 
represented to Smith that in any suit brought by defendant for 
the cancellation of said policies the defendant could and would 
prove by Mrs. J. L,. Long the alleged facts set out in the signed 
statement of said Mrs. Long, dated November 25, 1914. In an- 


* 203 S. W. Rep. 398. 
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swer to the fifth issue the jury found that such representation 
was false. In answer to issue No. 5% they found that such rep- 
resentation was material, and in answer to section (a) of issue 
No. 6 that Smith relied on the truth of such representations, and 
in answer to section (b) of such issue that Smith was induced 
thereby to surrender said policies. 

Two sets of similar issues were also submitted; one relating 
to the statement of Dr. Baird, and the other to that of Dr. Small. 
The iury found that Davis and Welliver represented to Smith 
that defendant could and would prove by said persons the alleged 
facts set out in written statements signed by them respectively, 
and that such representation in each instance was true, and was 
material, and that the representation with reference to Dr. Small 
was relied on by Smith and he was induced thereby to surrender 
the policies. The questions whether Smith relied on the repre- 
sentation relating to Dr. Baird, and whether he was induced 
thereby to agree to surrender and cancel the policies, were not 
answered. 

The jury also found that Smith was not acting as the agent of 
defendant in obtaining the policies from plaintiff at the time 
Smith, Davis, and Welliver were in El Paso; that plaintiff did 
not receive any of the money paid Smith by defendant as a con- 
sideration for the cancellation of the policies; that plaintiff, at 
the time she made the indorsement signed by her on said policies 
and forwarded same to her husband, intended thereby to sur- 
render to defendant her interest and claim as beneficiary under 
said policies; that Smith did not learn of the falsity of any of 
the representations; that plaintiff, during her husband’s lifetime, 
did not learn of the falsity of any of said representations; that 
Smith was financially able to have paid the second annual pre- 
mium within the time stipulated in the policies, and would have 
done so had he not entered into the contract for the surrender of 
the policies. 

Special issues Nos. 1, 2, 4, and 5, requested by defendant after 
the refusal of its peremptory instruction, were submitted, and by 
its answers thereto the jury said that Smith did not have, and 
had never had, consumption at the time he made application for 
the policies; that he had changed his place of residence on ac- 
count of his health, or had been advised by a physician so to do, 
prior to November 24, 1913; that such representation was not 
material to the risk; that defendant would have filed suit for the 
cancellation of the policies before the expiration of the year from 
date of issuance thereof, if the policies had not been delivered to 
defendant, and by reason thereof did not file said suit. Judg- 
ment was entered for appellee for $12,925, being the amount of 
the policies, interest, penalty, and attorney’s fees. 

Smith made application for the insurance on November 24, 
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1913. In answer to the question in the application whether he 
had ever had any of certain named diseases, including consump- 
tion, or “any other serious disease,” the only disease mentioned 
by him was “pneumonia in 1893.” In answer to the question 
whether any physicians or surgeons had been employed or con- 
sulted for himself during the past two-years, he said “No.” He 
also gave a negative answer to the question whether he had ever 
changed residence or tried “a change of climate” on account of 
his health, or been advised to do so by a physician. He had con- 
sulted at least four physicians in San Antonio during the time 
mentioned in his application. He had a well-developed case of 
tuberculosis at the time he made the application, and had been 
informed of such condition. There is no escape from the con- 
clusion that he deliberately concealed from the insurance com- 
pany information which, if it had been furnished, would have 
resulted in the rejection of his application. He was a soliciting 
agent for a life insurance company in 1903, when he married, 
and continued in that business for many years, being finally ap- 
pointed agency director and placed in charge of 27 states and 
Cuba, His career in the insurance business shows that he was 
fully conversant with the importance of the questions to which he 
returned false answers, and there is no escape from the proposi- 
tion that he willfully and deliberately perpetrated such a fraud 
on appellant as would have entitled it to cancel the policies in a 
suit brought for that purpose. 

The policies provide that they shall be incontestable after the 
first- policy year except for nonpayment of premiums. During 
October or November, 1914, Mr. Davis, appellant’s general agent 
for Texas, received information leading him to believe that 
Smith’s answers were false. Upon his advice an investigation was 
made. The company received additional information indicating 
that the report receved by Davis was true. Thereupon Mr. Wel- 
liver, its general attorney, came to Dallas and suggested that an 
interview be arranged with Smith to see whether he would 
agree to cancel the policies, or whether a suit for cancellation 
would be necessary. Smith had moved to New Mexico. Davis 
arranged a meeting with Smith at El Paso. At this meeting Wel- 
liver told Smith it was his intention to file suit to cancel the poli- 
cies before the expiration of the first policy year, unless they 
were surrendered by cancellation. He told Smith they intended 
to repudiate the policies on several grounds: First, that he had 
tuberculosis at the time he took out the policies and knew it; 
second, he had consulted doctors within two years prior to tak- 
ing out the policies, and, of course, knew that, too; third, he 
had changed his residence upon the advice of a physician; and, 
fourth, he had been associated with his wife, and that she had 
tuberculosis. The fourth ground was withdrawn after Smith 
exhibited a photograph of his wife. Welliver said: “I have 
enough here to show that you consulted doctors, and had tuber- 
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culosis and knew it.” They told him they ‘had evidence that he 
had tuberculosis and that he had been treated by a Dallas physi- 
cian. Welliver also testified that he told Smith they had not 
had much time to look up evidence because the time was short, 
but had enough information to justify it (presumably suit for 
rescission), and that he had deceived them as to consulting doc- 
tors and having repudiated the policies and would file suit for 
rescission, and Welliver would come to San Antonio and Galves- 
ton and see if he could find any further evidence to support the 
evidence he already had. He showed Smith four written state- 
ments signed by persons living at Dallas. 
Davis testified : 


“I told him that we had evidence that he had tuberculosis at 
that time, and also that we had evidence that he had been treated 
by reputable physicians in Dallas for tuberculosis some two years 
prior to making application for insurance to our company, and 
also that Dr’ T. W. Vardell and Dr. Whitfield Harrell had told 
me that he (Smith) had tuberculosis, and had been treated for 
this dread disease while he was living in Dallas, which I think 
was in the years of 1911 and 1912.” 

After Smith had considered the matter for a day or two an 
agreement was reached and reduced to writing whereby he sur- 
rendered the policies for cancellation in consideration of $500. 
He telephoned his wife and had her to indorse on the policies a 
release as beneficiary and send same to him, whereupon he deliv- 
ered them to Welliver. When the written statements were shown 
Smith he denied that they were true, but, according to Welliver’s 
testimony, after the agreement had been consummated admitted 
that he had tuberculosis at the time he applied for the policies, 
and stated that if he listened to doctors at San Antonio and 
not gone to Galveston he would have been better off. Smith took 
the copies of the statements home with him, but took no steps 
with reference to such statements, and died on or about April 
14, 1915. 

Plaintiff alleged that Smith knew the statements were false, 
but relied on the allegation that Welliver and Davis falsely rep- 
resented to him that the persons whose statements were produced 
would testify to the facts stated therein, and that he believed 
such representations and was induced thereby to agree to a can- 
cellation of the policies. Plaintiff made no issue with reference 
to the statement given by J. Frank Smith. The testimony was 
undisputed that the statements of Dr. Small and Dr. Baird 
coincided with their testimony. In other words, testified that 
the statements signed by them were true and correct, and the jury 
so found. Mrs. Long, in a half-hearted way, attempted to re- 
pudiate one sentence contained in her statement. That sentence 
reads: 


“While Mr. and Mrs. Smith lived at 3813 Ross avenue, Dr. 
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Baird examined Mr. Smith and advised him to go to San Antonio, 
claiming Mr. Smith had tuberculosis.” 

She said she did not think this statement was true. Her testi- 
mony is so uncertain that it ought not to be accepted as sufficient 
to show that she did not make to the person who wrote her state- 
ment the sentence above quoted. But she testified that as a mat- 
ter of fact such knowledge as she had was derived from Mrs. 
Smith, and that Mrs. Smith told her: 

“That Dr. Baird told her (Mrs. Smith) that on account of a 
slight rectal operation on Mr. Smith, which sometimes, though 
very seldom, led to lung trouble, he (the doctor) advised that 
Mr. Smith go to San Antonio until he gained a certain weight, 
and she intimated that that was one of their reasons for moving.” 

In answer to another question, she again said that Mrs. Smith 
told her that one reason for moving to San Antonio was that Dr. 
Baird had recommended it. 


No witnesses testified that Davis or Welliver, or either of them, 
told Smith that the persons who signed the statements would tes-. 
tify to the truth of the facts contained in such statements. They 
told Smith the grounds on which they would base the suit for 
cancellation. They put him in possession of the information they 
had received, and furnished him copies of the four statements 
mentioned in the petition. They referred to their information as 
“the evidence they had,” but that was a representation as to what 
persons had told them, and not a representation concerning what 
the persons would testify on a trial. In order to obtain a repre- 
sentation that Welliver and Davis told Smith the persons men- 
tioned would respectively testify on a trial to the facts set out in 
the statements signed by them, a meaning must be given the lan- 
guage of which it is not fairly susceptible. Fraud is not to be 
lightly inferred or established by surmise or conjecture. There 
is no evidence that any false representations were made by Davis 
or Welliver. 


If there had been any testimony to the effect that Welliver and 
Davis represented to Smith that Mrs. Long, Dr. Baird, and Dr. 
Small would testify in the suit for cancellation to the facts set 
out in their signed statements, under the facts of this case, such 
representation would have been a mere expression of opinion. 
There is not a particle of testimony tending to show that Welliver. 
or Davis led Smith to believe they had ever interviewed either 
of said persons. The signatures were witnessed by other per- 
sons, and furnished no inference that the statements had been 
obtained in person by Welliver or Davis. He had just as good 
an opportunity to determine what the persons would probably 
testify to as Welliver and Davis had. He was furnished copies 
of the statements on which they based their opinion; no artifice 
or fraud was practiced to prevent him from making such investi- 
gation as he deemed proper and forming his own judgment. Un- 
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der such circumstances, the statement of what certain persons 
would do in the future furnishes no basis for a claim of fraud. 

The particular portion of Mrs. Long’s statement repudiated 
by her is that wherein she said in effect that Dr. Baird claimed 
Smith had tuberculosis. Smith knew that Mrs. Long was not 
present at any interview between himself and Dr. Baird, and that 
she spoke from hearsay in stating that Dr. Baird claimed Mr. 
Smith had tuberculosis and advised him to go to San Antonio. 
She could not testify to such facts of her own kmowledge and 
Smith knew it, and knew he could prove by Dr. Baird, his wife, 
and himself that what she said was hearsay. The instrument con- 
tained no statement from which he could infer that she claimed 
to have personal knowledge of the facts stated with reference to 
such matter, and it contained other statements which he knew to 
be hearsay. So it is apparent that, after we assume that Smith 
was told Mrs. Long would testify to all the facts contained in the 
instrument signed by her, he assumed that Davis and Welliver 
meant she would testify that either Baird, Mrs. Smith, or Smith 
had told her these matters, and that he was misled into so believing 
she would so testify and induced thereby to surrender the poli- 
cies. The statement of Dr. Baird, of which a copy was furnished 
him at the same time, read as follows: 

“This is to certify that about three and a half years ago I ex- 
amined Mr. R. A. Smith of Dallas, and thought it best for him 
to change his place of residence and so advised.” He had a cough, 
slight fever, and a slight hemorrhage from his lung at the time 
of my visit.” 

He knew that if Dr. Baird testified in accordance with such 
statement the testimony would not be hearsay, and, if believed, 
would show that he had answered falsely a question contained in 
his application with reference to change of residence. On this 
important point at least Mrs. Long’s hearsay testimony was in 
accord with her signed statement. Smith also knew that Dr. 
Baird’s statement he had a cough, slight ‘fever, and a slight 
hemorrhage from his lung, if testified to, would tend strongly 
to support the contention that he had tuberculosis. He knew that 
his answers would not bear investigation, and knew that if a suit 
was brought the investigation would be made in San Antonio, 
and what could and probably would be discovered. He knew 
that if the suit was brought he would lose it, if the truth was 
developed. He took his time about making an arrangement, and 
secured $500 when he was only entitled to the premiums paid. It 
‘is inconceivable that Smith would not have done just what he did, 
had the statement of Mrs. Long never been referred to or shown 
him. . Judging from the ordinary experience of mankind, in the 
absence of any representation as to what she would, testify (as- 
suming there was such a representation), he would in all rea- 
sonable probability have made the agreement. Conscious of his 
fraud and of the fact that sufficient had been discovered to cause 
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an investigation sure to lead to his defeat in the courts, he elected 
to save the costs and embarrassment of litigation, and take $500 
instead of what he was entitled to, namely, $221.46. No sane 
man, as conversant with the insurance business as Smith was, 
would have done otherwise. The evidence does not support a 
finding that the representation as to what Mrs. Long would tes- 
‘ tify to, assuming there was a representation, induced Smith 
to make the agreement. 

We deem if unnecessary to discuss and dispose of the many as- 
signments of error urged in the brief. The peremptory instruc- 
tion in favor of defendant should have been given, and judgment 
entered for defendant. The testimony with regard to the allega- 
tions made has been fully developed. 

The judgment is reversed, and judgment rendered in favor of 
defendant. 


HUBBARD vy. ‘EQUITABLE LIFE ASSUR. SOC. (No. 3237.)* 


(Supreme Court of Appeals of West Virginia. Jan. 29, 1918. Rehearing 
Denied May 9, 1918.) 


(Syllabus by the Court.) 


1, INSURANCE—ACTION FOR BREACH OF LOAN AGREEMENT 
—DECLARATION. 


In an-action on a policy of life insurance for damages occasioned by a 
breach of an agreement therein made for a loan of money by the 
insurer to the insured, the short declaration or count contemplated 
by section 61, c. 125, Code (sec, 4815), is applicable, and may be used. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 


2. INSURANCE—AGTION FOR BREACH OF LOAN AGREEMENT 
—COUNT—BILL OF PARTICULARS. 


In such case, a count charging a breach of the stipulation in general 
terms and a bill of particulars itemizing the damages claimed suf- 
ficiently state grounds of the action. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


4. INSURANCE— LIFE INSURANCE— AGREEMENT TO MAKE 
LOANS—CONSTRUCTION. 


An agreement in a life insurance policy to make loans on it, at a specified 
rate of interest payable in advance, of stipulated sums of money, upon 
the due assignment of the policy to the insurer as collateral security 
for the loans, contemplated continuance of such loans at the option 
of the borrower by payment of the interest thereon in advance until 
maturity of the policy, provided it is kept alive by payment of the 
premium’ thereon as they become due and payable; and the borrower 
is entitled to a provision in the loan agreement made under the 


*95 S. E. Rep. 811. 
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clause conferring the right of renewal by such payment of interest 
for such time as he keeps the policy alive within the period for 
maturity. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


5. INSURANCE—LIFE INSURANCE—LOAN AGREEMENT— PRO- 
VISION FOR RENEWAL, 


Such provision may be made by the execution of a paper separate and 
distinct from that evidencing the loan, and if such separate paper 
is offered the insured is not justified in declining the loan merely 
because the stipulation is not inserted in the latter instrument. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


6. INSURANCE—LIFE INSURANCE—LOAN PROVISION—CAN- 
CELLATION OF POLICY—NOTICE. 


Under such a provision in the policy, the insured is entitled to reasonable 
notice of intention to cancel the policy for default in payment of 
the loan and an opportunity to save his policy by payment after 
such default, and refusal to make the loan without a stipulation 
in the loan agreement for right of cancellation of the policy without 
notice is a breach of the agreement to make it. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


7. INSURANCE—LIFE INSURANCE—BREACH OF LOAN AGREE- 
MENT—DAMAGES. 


Emphatic refusal of the insurer, in such case, to make the loan stipulated 
for, otherwise than upon an agreement waiving notice of intention 
to cancel the policy for default in payment of the loan, excuses the 
insured from further efforts to obtain it, and his application for it, 
under an agreement providing for such notice, is sufficient proof 
of his readiness and willingness to accept it. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


8. INSURANCE—LIFE INSURANCE—BREACH OF LOAN AGREE- 
MENT—DAMAGES. 


If the insured, after refusal of the loan upon proper terms, borrows the 
money so stipulated and applied for from other persons upon 
collateral of his own other than the insurance policy and at a rate 
of interest higher than that specified in the loan provision of the 
policy, but the lowest obtainable, he is entitled to recover the in- 
terest so paid in excess of what he would have had to pay the 
insurer for the use of the same amount for the same period under 
such loan provision and the reasonable value of his services in 
procuring the loan, but no compensation for the use of the securities 
so employed as collateral. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


10. INSURANCE—LIFE INSURANCE—LOAN PROVISION— CON- 
STRUCTION—EVIDENCE, 


On an issue as to the proper construction of the loan stipulation above 
mentioned, provisions of policies subsequently issued by the insurer 
defining the conditions upon which it makes loans to its policy 
holders are admissible as tending to prove the practicability and 
reasonableness of the insured’s interpretation of the stipulation. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Error to Circutt Court, Ohio County. 

Action by William P. Hubbard against the Equitable Life Assurance 
Society. Judgment for plaintiff, and defendant brings error. Judgment 
reversed, verdict set aside, and new trial allowed. 
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Guy R. C. Allen and J. B. Sommerville, both of Wheeling, Alexander 
& Green, of New York City, and Brown, Jackson & Knight, of Charleston, 
for plaintiff in error. 

J. Bernard Handlan, of Wheeling, for defendant in error. 


POFFENBARGER, P, The judgment complained of on this writ 
of error is for damages for alleged breaches of agreements in 
three life insurance policies to make loans to the insured and 
holder of the policies; the elements or factors in the recovery 
being the difference between the rate of interest agreed upon in 
the policies, 5 per cent. and the rate the borrower had to pay on 
loans procured elsewhere, 6 per cent, compensation for the use 
of collateral securities on which such loans were secured and 
remuneration for the borrower’s time and services in obtaining 
the loans. The three policies conferred right to loans amount- 
ing in the aggregate to $17,680; $3,990 on one, $6,140 on another, 
and $7,550 on the third. The loss in interest was estimated at 
$562.23, in the testimony, and $500 was claimed on each of the 
other two items of the bill of particulars. The jury assessed the 
damages at $1,562.23, and judgment was rendered on the verdict. 


[1, 2] A question of practice raised by an assignment of er- 
ror, based on the overruling of a demurrer to the declaration, is 
whether a demand of this kind can be asserted upon a declaration 
in the form contemplated for actions on policies of insurance by 
section 61 of chapter 125 of the Code (sec. 4815). The argu- 
ment against the use of the statutory form invokes the rule of 
strict construction, because the statute is derogatory of the com- 
mon law, and that rule applies to remedial legislation. Bank of 
Weston v. Thomas, 75 W. Va. 321, 83 S. E. 985. ‘However, it 
does not forbid allowance of operation of a statutory provision 
to the full extent of its terms when it applies, unless the inten- 
tion to limit it to a narrower function is disclosed in some way. 
Sections 61 to 66 of chapter 125 of the Code (secs. 4815-4820) 
constituted chapter 66 of the Acts of 1877, entitled “An act to 
regulate pleadings in actions on policies of insurance.” It pro- 
vides that: 


“A declaration or count on a policy of insurance, whether the 
policy be under seal or not, may be in effect” as prescribed. 

Intent to limit it to fire and life policies is clearly negatived in 
the form prescribed by this direction: 


“Here insert the cause of loss in general terms; for example: 
By fire, by damages of navigation, or otherwise, according to the 
fact.” 

In so far as it relates specially to declarations on life policies, 
it mentions only actions for death claims. ~A literal adherence to 
it would not limit the act to actions for indemnities for loss of 
property or injury thereto and death claims. The first part of 
it contemplates “loss in respect to the property [or subject] in- 
sured” by the policy sued on. This is general, and seems to have 
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been intended for use in all actions on all policies of insurance 
except in particular instances, actions for death claims under life 
policies, covered and specially dealt with in the second part of 
the form. The death claim seems not to have been regarded as 
indemnity for a loss, wherefore it is distinguished from other 
causes of action arising out of insurance policies and described 
as a right of action occasioned or called into being by the death 
of the insured. The first part of the form contemplates action 
for losses in respect to subjects of insurance other than prop- 
erty, such as health and earning capacity, susceptible of loss or 
impairment by sickness or casualty. Indemnity agginst such 
losses may be provided by policies. In other words, a policy may 
combine life, accident, and health insurance, and, if the action on 
such a policy is one for indemnity, the declaration or count would 
not follow the latter part of the form. The cause of action 
would be within both the purpose and letter of the general form. 
A stipulation in a policy binding the insurer to loan the insured 
money is clearly a provision of the policy, though it may not be 
an insurance in the strict sense of the term, and a breach thereof 
gives a right of action on the policy. The statute makes the 
policy a part of the declaration. Staats v. Georgia Home Ins. Co., 
57 W. Va. 571, 50 S. FE. 815, 4 Ann. Cas. 541. Its provisions are 
substituted for the common-law allegations of right of recovery 
as to everything except averment of the breach of some particular 
promise or agreement shown by: the policy itself filed as part of 
the declaration and giving the right of action. The causes of 
action specified in the form prescribed are those most frequently 
asserted, and they were obviously used by way of illustration. 
The title of the act is general, going to all actions on policies of 
insurance, and section 1 provides that a declaration or count on 
such a policy may be in effect what the form indicates, and the 
indication is general and comprehensive. The validity and en- 
forceahility of the stipulation involved here are dependent upon 
compliance with all vital conditions and covenants of the policy, 
just as any other obligation imposed by it is, wherefore this 
clause and the action predicated on the breach thereof are clearly 
within the reason and purpose of the enactment of the statute. 
A loan can be demanded only upon a live and subsisting policy. 
Union Cent. Life Ins. Co. v. Buxer, 62 Ohio St. 385, 57 N. E. 
66, 49 L. R. A. 737; 14 R. C. L. p. 942. The breach of any con- 
dition or covenant of the policy vital to its life or efficacy would 
justify refusal of a loan and afford ground of defense to an 
action for breach of the undertaking. For these reasons we are 
of the opinion that the statutory method of pleading may prop- 
erly be followed in the assertion of demands of this class. The 
other criticisms of the counts on the policies, lack of allegation of 
the promises sued on, averment of. the promises upon which the 
action is based, breaches of the contracts and assignments of the 
policies or offers to assign them, would take the case entirely out 
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of the’statute if sustained. They amount to no more than spe- 
cific invocations of common-law rules of pleading, with the ob- 
servance of which the statute dispenses. Refusal of the defend- 
ant to make the loans it agreed to make is averred, and the statute 
requires nothing more, except the filing of the policies or copies 
thereof with the declaration. 

The defendant’s demand for a more particular statement of 
the nature of the plaintiff's demand was properly overruled. 
From the policies filed with the declaration and the allegation 
of refusal to make the loans, the defendant had full knowledge 
of everything it was required to meet, except the items constitut- 
ing the aggregate of the damages claimed, and they were supplied 
by the bill of particluars. The assignment of error based on this 
ruling seems to have been abandoned. 

[3] Refusal of the court to execute the writ of inquiry upon 
the demand of the plaintiff after considerable delay occasioned’ by 
consideration of the demurrer and demands by both parties for 
specifications of the cause of action and grounds of defense re- 
spectively is not available as matter of error. Until actual entry 
of judgment the right of defense existed without disclosure of an 
excuse for delay (Citizens’ Trust & Guaranty Co. v. Young, 75 
W. Va. 241, 83 S. E. 1007), and none had been entered at the 
date of the demand for entry thereof. For mere delay in pro- 
cedure, if undue and unreasonable, there was no doubt a remedy 
that could have been invoked at the time. 

[4-8] The clause in each of the policies upon which the action 
is founded reads as follows: 

“After this policy has been in force three years the society will 
make loans thereon at 5 per cent interest. per annum, payable in 
advance, of the respective amounts stated in the following table 
upon the due assignment of this policy to the society as collateral] 
security for such loan.” 

When the plaintiff applied for loans under it the defendant 
submitted to him a form of agreement binding him to repay the 
loans on the dates on which the premiums should become payable, 
and then providing as follows: 

“In consideration of said loan the party of the second part 
hereby assigns, transfers, and sets over all his right, title, and 
interest, including the right to exercise any and all options and 
privileges in policy No. 1036147 on the life of Charles N. Brady 
issued by said party of the first part, together with all money 
which may be payable under the same to said party: of the first 
part as collateral security for the repayment of said loan. In the 
event of default, in the repayment of said loan upon the date 
hereinabove mentioned, the party of the first part is hereby fully 
authorized and empowered, without notice to and without de- 
mand for payment by the party of the second part, to cancel said 
policy and to apply the cash surrender value of such cancellation 
to the payment of said loan and any unpaid interest; and upon 
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the maturity of said policy, either by death or lapse of time, the 
party of the first part is hereby authorized and empowered to 
exercise any right or option and accept and extend any privilege 
or other benefit held, possessed, or enjoyed by the party of the 
second part, under the terms and conditions of said policy, includ- 
ing the right to commute any amount due in installments, whether 
provided for in the policy contract or not. Should the surrender 
value of said policy exceed the amount of above loan, with in- 
terest at 5 per cent thereon, then, and in that case, the excess 
value above the loan and interest shall be due and payable to the 
legal owner or owners of the policy on demand.” 

Declining to sign it in this form, the plaintiff made three inter- 
lineations therein, one providing for extension of the loan by 
payment of interest in advance for one year, another for 30 days’ 
notice of intention to cancel the policy for default of payment of 
the loan oh the due date thereof, and the third for waiver of fur- 
ther demand of payment. The defendant expressed its intention 
and determination in correspondence not to alter its form in any 
respect. Thereupon the plaintiff borrowed the money from other 
parties, using as collateral certificates of stock in corporations 
owned by him. 

That the loan provision bound the defendant to make renewable 
or successive loans to the extent of the specified loan values after 
the policy had been in force for 3 years until the maturity thereof, 
provided the policy was kept alive by the payment of premiums 
and performance of conditions and covenants necessary to its 
continuance in force, if any, and payment of interest in advance, 
from year to year, does not seem to be disputed. In the cor- 
respondence there is a protestation against purpose on the part 
of the defendant to deny this right in the policy holder, but his 
claim of right to notice of cancellation is flatly denied. A letter 
written by its superintendent ‘to the local agent with whom the 
plaintiff negotiated expresses its purpose and its construction of 
the contract in the following terms: 

“I-note the interlineations in the loan agreement, but regret 
to say that the society cannot accept any loan agreements with 
changes made therein. It is the form of loan agreement carefully 
prepared by counsel, and it is necessary that it be executed with- 
out change in every case. In the matter of a renewal of the 
loan, the society would be very glad to furnish the beneficiary 
on this contract with an additional document in the shape of a 
letter agreeing to continue the loan in accordance with the terms 
of the contract, although this is not necessary, as the contract it- 
self brings it out. The matter of the notice is one the society 
cannot consider any more than a bank will consider requirements 
to give notice in its loan forms. As a matter of practice the 
society does send out notices in regard to renewal of loans 
through the payment of interest prior to their maturity, but we 
cannot and will not put ourselves in position of perhaps compli- 
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cating either the policy or the loan through any claimed failure to 
do so. We would be glad to state what our practice in this mat- 
ter is in a separate communication, but will not bind ourselves to 
send any notce.” 

A fair and reasonable construction of the policy considered as 
a whole leaves no doubt as to the purpose of the loan provision. 
It is a part of the policy, and must be interpreted in the light of 
the general purpose of the contract in which it is found. It can- 
not be assumed that the defendant intended to bind itself to make 
renewable loans at a fixed rate of interest below that usually paid 
- to any persons other than the holders of live policies. There was 
presumptively a consideration for such an agreement. After the 
lapse of a policy for any reason, there would be no real justifica- 
tion for the favor or indulgence stipulated for in the loan pro- 
vision. It was a means of encouragement of sales of policies and 
payments of premiums keeping them in force. There is an 
express forfeiture for nonpayment of premiums and settlement 
on a basis which includes deduction of any indebtedness to the 
defendant under the contract. This necessarily involves by the 
very terms of the agreement extinguishment of the loan in con- 
sequence of nonpayment of any premium. Assignment of the 
policy as collateral security for the money loaned and the in- 
terest necessarily carried right of cancellation for nonpayment 
of the loan or the interest. 

A stipulation in the loan agreement for renewal on payment 
of interest in advance, provided the premium should have been, 
or should be contemporaneously, paid for the period of the 
renewal, so as to keep the policy in force for such period, would 
have been in exact accord with the reciprocal rights of the parties 
under a proper construction of the policy. The agreement sub- 
mitted and rejected by the plaintiff was a manifest departure 
from it, since it would have made the debt absolutely due and 
payable on the date specified. It made no provision for the 
borrower’s clear right of renewal, and by necessary implication 
denied it. But the tender of a separate instrument giving the 
right, though informal, was a sufficient compliance. The two 
papers if exchanged would have been read and considered to- 
gether and so harmonized as to carry into effect the intention 
clearly expressed. Pardee et al. v. C. Crane & Co., 74 W. Va. 
359, 82 S. E. 340. A deed absolute on its face may be held to 
have effected only a conditional grant upon disclosure of a 
defeasance in a separate paper executed by the grantee. Hoff- 
man v. Ryan, 21 W. Va. 415; Kyger v. Depue, 6 W. Va. 288. 

The provision in the proposed agreement for cancellation of 
the policy without notice in case of default in payment of the 
loan was also inconsistent with the policy contract. It does not 
call for a loan agreement of that kind. It binds the insured 
to make. a due assignment of the policy as collateral security, 
but it does not say the assignment shall carry right to the 
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assignee to cancel it without notice and an opportunity to show 
lack of default or to pay the loan and save the policy after a 
default. As the days of grace allowed in the third clause of the 
division ‘entitled “Privileges and Conditions” do not apply to 
defaults in the payment of loans, the right to pay after default 
is not expressly provided for in the policy. As to it, the policy 
is open to construction, and the agreement proposed would have 
amounted to a practical construction by the parties, binding upon 
them. The assignment stipulated for as a condition of the loan 
was not defined otherwise than by the use of the word “due,” 
and the phrase “as collateral security,” but it is contended such 
an assignment as banks customarily take in making loans on 
collateral was contemplated. The difference between the rela- 
tions of these parties and those obtaining between a bank and a 
borrower is very marked. This is a contract to make a loan on 
certain conditions indicated in general terms. In the other case 
there is no contract and no obligation to make the loan. Nothing 
has been previously settled between the parties. Here there is 
a contract to make a loan, and it is silent as to right of can- 
cellation without notice for default. Such right is deemed not 
to exist in the absence of a waiver expressed or reasonably and 
fairly implied. Jones, Col. Securities, §§ 730 to 732. Moreover, 
the subject-matter of the assignment stipulated for is wholly 
unlike commercial paper. It is an executory contract based upon 
éonditions that have changed and cannot be restored, wherefore 
its loss may be far more detrimental than the loss of a merely 
pecuniary demand. The rates of premium advance with age 
and physical infirmities liable to occur at any time may have 
rendered it impossible for the insured in any case to obtain new 
insurance at even higher rates. The principle of analogy fails 
for total dissimilarity in situation and circumstances. 

Lack of proof of plaintiff’s readiness, willingness, and desire 
to take the loan upon proper conditions and deviation of the 
form as altered by him from the true interpretation of the con- 
tract in that it fails to provide for continuance of the policy 
in force by payment of premiums are urged against the verdict. 
His application for the loan and expression of willingness to 
execute his obligation for it and assign the policy warranted 
the jury in finding his willingness and desire to take it. Nothing 
in his conduct indicated unwillingness to sign an agreement 
making the maintenance of the policy a conditién of continuance 
of the loan. At the very inception of the negotiations, he was 
met with a flat refusal to provide for notice of default as a 
step preliminary to cancellation. That excused further negotia- 
tion on his part, and he was under no duty to suggest conditions 
favorable to the defendant. It seems to have been amply able 
to take care of its own interests. 

[9] An exception was taken to the overruling of a general 
objection to the introduction of a letter from Thomas B. Sweeney, 
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the local agent of the defendant, through whom the plaintiff 
negotiated for the loan, directed to the defendant’s superinten- 
dent and urging compliance with the conditions suggested by 
the plaintiff. Some of the matter contained in it may have been 
inadmissible, but it was clearly admissible for proof of the 
plaintiff’s efforts to obtain the loan referred to in it. Under 
such circumstances a general objection is unavailing. It must 
be special and limited to the inadmissible part of the evidence or 
the purpose for which it cannot be considered. State v. Hood, 
63 W. Va. 182, 59 S. E. 971, 15 L. R. A. (N. S.) 448, 129 
Am. St. Rep. 964; State v. Calhoun, 67 W. Va. 666, 69 S. E. 
1098; Billups v. Wooldridge, 80 W. Va. 13, 91 S. E. 1082. 

[10, 11] The policy under which the first loan was applied 
for was issued in 1901. A provision of a form of policy used 
by the defendant in 1911 relating to loans and allowing the 
borrower all the conditions ‘claimed by the plaintiff, and even 
more, was admitted over an objection. As this tended to prove 
reasonableness of the plaintiff’s construction of the contract in 
the estimation of the defendant, as disclosed by its subsequent 
conduct relating to the subject-matter, it was relevant and mat- 
erial; wherefore the objection was properly overruled. State 
ex rel v. White Oak Ry. Co., 65 W. Va. 15, 64 S. E. 630, 28 
L. R. A. (N. S.) 1013. Although the provision was read from 
a book not prepared nor issued by the defendant, nor used by 
the witness, defendant’s local agent, the court permitted the 
reading thereof on the ground of the right of the witness to 
use it to refresh his memory. He said he knew the company 
had issued policies containing the provision read since 1907. As 
it was not the basis of the action, and the evidence went merely 
to the defendant’s conduct, it does not fall within the rule re- 
quiring production of the best evidence. The witness’ knowl- 
edge of the conduct in question was admissible. He said the 
provision was a standard one known in all policies issued since 
some time in the year 1907. 

Inasmuch as the plaintiff borrowed the money from banks on 
collateral other than the policies owned by him, and did not 
hire or borrow collateral for the purpose, the testimony of two 
witnesses proving the customary rate paid for the use of bor- 
rowed collateral was objected to, but the court admitted it. A 
majority of the members of this court are of the opinion that the 
evidence was inadmissible. Judge Miller and I think the court 
properly admitted it. The collaterals were used to accomplish 
the purpose of the defendant’s broken agreement, and the plain- 
tiff’s right to compensation for its use is, we think, clear. In 
the absence of a precedent, the question turns on general princi- 
ples, and the owner of property used in the performance of a 
broken obligation of another to him is entitled to compensation. 
If it had been a horse, an implement, or a machine so used, the 
right would be clear and admitted. That the property used 
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was of a different kind cannot logically constitute an exception. 

The plaintiff cross-assigns error in the refusal of his proposed 
instruction No. 4, which would have told the jury he had right 
to recover for the use of his collateral securities. The disposi- 
tion of the assignment of error, relating to the evidence adduced 
to prove this item, sustains the refusal of the ‘instruction. 

His instruction No. 3 is founded-upon the theory of right of 

*recovery for his time and labor devoted to procurement of the 

loans from banks, and he proved by a witness that brokers 
charged one-fourth of 1 per cent. for procuring loans in the 
community in which he resided, but not that he had paid that 
rate. He procured the loans himself. The argument submitted 
in support of the assignment of error, based on the giving of the 
instruction, does not seem to question right to compensation for 
such services, but it denies sufficiency of the evidence to warrant 
the instruction. The evidence does not detail the days or hours 
of service, and it proves the loans in question were only part 
of larger ones obtained. Notwithstanding these circumstances, 
it justified the giving of the instruction. As a general rule, 
such services are not compensated for on the basis of rates by 
the day or hour. Such compensation is made ordinarily on a 
percentage basis. Susceptibility of apportionment of the value 
of the service required in procuring the larger loans of which 
those in question were parts is obvious. 

All of the instructions requested by the defendant were con- 
trary to the conclusion here expressed as to the interpretation 
of the contract and the rights of the parties thereunder, where- 
fore they were properly refused. In substance and effect they 
would have been directions to find for the defendant. The court 
properly told the jury, in an oral charge, they should find for 
the plaintiff and assess his damages at not less than $562, the 
amount of the interest he had had to pay, in excess of that 
stipulated for. 

Exclusion here of the item for compensation for the use of 
collateral securities which the jury necessarily included in their 
verdict makes it excessive. It is so for another reason. The 
proof of value of services in procuring loans does not warrant 
recovery of $500 on that account. The usual compensation to 
brokers for obtaining loans in the plaintiff’s community is, ac- 
cording to the evidence, one-fourth of 1 per cent. and nothing 
for renewals. He says he handled the $17,680 on about 30 loans, 
but this is qualified by an admission that some of them were 
renewals. Just how many were actual loans and how many 
renewals he does not say. His evidence is too uncertain on this 
point to justify recovery of the amount claimed and allowed 
for services. 

[12] The letter of Thos. B. Sweeney, agent, to the superin- 
tendent, transmitting the form of agreement with interlineations 
made by the plaintiff, and dated March 30, 1911, was admissible 
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to prove transmission of the altered form. In view of other 
evidence of the fact, it may not have been important, but it 
was revelant and material. The court should have admitted it. 
For reasons stated in the disposition of the assignment of error 
predicated on the admission of Sweeney’s testimony, the loan 
clause used in the policy of 1915, issued by the defendant, should 
have been admitted. No evidence offered to prove purpose on 
the part of the defendant to discourage policy loans is pointed 
out in the cross-assignment of error pertaining to it or else- 
where. The court will not search the record for it. 

The judgment will have to be reversed, the verdict set aside 
and a new trial allowed. 


SOVEREIGN CAMP WOODMEN OF THE WORLD v. ANDERSON. 
(No. 264.)* 


(Supreme Court of Arkansas. April 1, 1918.) 


INSURANCE—FRATERNAL INSURANCE—SUSPENSION—REIN- 
STATEMENT. 


Under constitution and by-laws of a beneficial association, made part 
of a beneficiary certificate, providing that the member shall stand 
suspended for failure to seasonably* pay an assessment, that during 
such suspension his certificate shall be void, that to be reinstated he 
must pay arrearages and make a written statement and warranty to 
the local clerk that he is in good health, and waiving all rights if 
such statement and warranty be untrue, and that any attempted 
reinstatement shall be ineffective notwithstanding the payrnent unless 
the member be in fact in good health at the time, an attempted 
reinstatement, on payment without written statement, when the 
member had consumption, from which he later died, though the 
local clerk knew of his sickness, was ineffectual, 


(For other cases, see Insurance, Dec. Dig. § 761.) 


Appeal from Circuit Court, Drew County; Turner Butler, Judge. 

Action by R. A. Anderson, adminstrator, against the Sovereign 
Camp Woodmen of the World. Judgment for plaintiff, and defendant 
appeals. Reversed and dismissed. 


Rhoton & Helm, of Little Rock, for appellant. 
Henry & Harris and Robt. C. Knox, all of Monticello, for appellee. 


* 202 S. W. Rep. 698. 





Life.] Neary v. Metropolitan Life Ins. Co. et al. 


NEARY v. METROPOLITAN LIFE INS. CO. et al.* 
(Supreme Court of Errors of Connecticut. April 30, 1918.) 


1. INSURANCE—FRATERNAL INSURANCE—CHANGE OF 
BENEFICIARY. 

Where the death benefit certificate issued by a fraternal benefit associa- 
tion provides for a change of beneficiary, the beneficiary therein 
named takes a mere expectancy revocable by the insured. 

(For other cases, see Insurance, Dec. Dig. § 780.) 


a oe ee INSURANCE—RIGHTS OF BENEFI- 


wine an Sliaies life insurance policy provides for change of benefi- . 
ciary to take effect upon indorsement thereof on the policy, the wife 
of insured, named therein as beneficiary, and who joined in the 
application for the policy, took the same into her possession, and 
paid all the premiums, takes a vested interest of which she could 
be divested only as provided by the policy, and a change of benefi- 
ciary without indorsing same on policy is ineffectual. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
Wheeler, J., dissenting. 


Appeal from Superior Court, New Haven County; Gardiner Greene, 
Judge, 


Action by Jane Neary against the Metropolitan Life Insurance 


Company and Catherine Neary. Judgment for defendant Catherine 
Neary, and plaintiff appeals. No error. 


George E. Beers and Charles F. Roberts, both of New Haven, for 
appellant. 


George E. Hall, of New Haven, for appellee Catherine Neary. 
* 103 Atl. Rep. 661. 


BANKERS’ HEALTH & LIFE INS. CO. v. AUGUST. (No. 9303.)* 
(Court of Appeals of Georgia, Division No. 2. April 9, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—BENEFIT INSURANCE—RIGHT OF ACTION~— 
PROOFS OF DEATH, 

Under the terms of the insurance contract in the instant case, no suit 
could be brought on the policy after six months from the time the 
right of action accrued. To complete the right of action it was 
necessary that satisfactory proofs of the death of the insured be 
made by the benefftciary to the insurance company or its authorized 
agent. These satisfactory proofs were made when the affidavits 


*95 S. E. Rep. 764. 
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were submitted, on or about November 1, 1916, to the agent of the 
insurancé company, showing that the person who died on February 14, 
1916, was Clifford August, the insured. Jackson v. Southern Mutual 
Life Ins, Co., 36 Ga. 429, 431; Graham v. Niagara Fire Ins. Co., 106 
Ga. 840, 32 S. E. 579(1); Voorheis v. People’s Mutual Benefit So- 
ciety, 91 Mich. 469(2), 51 N. W. 1109; Stinchcombe v. New York 
Life Ins. Co., 46 Or. 316(4), 80 Pac, 213; Wilkinson v. John Hancock 
Mut. Life Ins. Co., 27 R. I. 146, 61 Atl. 43, 8 Ann. Cas. 1063; Joyce 
on Ins,, vol. 4, § 3186; Cooley’s Briefs on the Law of Insurance, 
vol. 4, p. 3973. 


(For other cases, see Insurance, Dec. Dig. § 622[3].) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by Hattie August against the Bankers’ Health & Life Insur- 
ance Company. Judgment in the municipal court of Atlanta in favor of 
the plaintiff, writ of certiorari overruled, and. judgment. rendered against 
defendant and he brings error. Affirmed. 


A. M. Brand, of Atlanta, for plaintiff in error, 
J. Mallory Hunt, of Atlanta, for defendant in error. 


. 


———__ an 


WOMEN’S CATHOLIC ORDER OF FORESTERS v. HEFFERNAN 
et al. (No. 11615.)* 


(Supreme Court of Illinois. April 17, 1918.) 


1. INSURANCE—LIFE INSURANCE —“BENEFICIARY”— QUALI- 
FICATIONS. 

Under a fraternal society's by-laws, providing that any member of the 
family or one dependent on insured for maintenance may be a “bene- 
fiiciary,” in accordance with Hurd’s Rev. St. 1917, c. 73, § 258, such 
beneficiary must be a member of the family or dependent on insured 
at the latter’s death, 

(For other cases, see Insurance, Dec. Dig. § 771.) 

(For other definitions, see Words and Phrases, First and Second Series, 

Beneficiary. ) 


2. INSURANCE— FRATERNAL INSURANCE — BENEFICIARY — 
“MEMBER OF FAMILY.” 


A beneficiary named in a benefit certificate, designated as “dear friend and 
friend and member of my family,” who lived with insured many years 
prior to and at the time of death, neither paying board, but living in 
common, is a “member of family.” 


(For other cases, see Insurance, Dec. Dig. § 769.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Member) 


3, INSURANCE— FRATERNAL INSURANCE — BENEFICIARY — 
“DEPENDENT.” 


A “dependent” to be qualified as a beneficiary under an insurance certi- 
*119 N. E. Rep. 426. 
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ficate need not be wholly dependent for support.on insured, but must 
be supported in some material degree, and the relation must be fixed 
by situs, and not contract. 

(For other cases, see Insurance, Dec. Dig. § 769.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent.) 


Appeal from Second Branch Appellate Court, First District, on Ap- 
peal from Circuit Court, Cook County; Jesse A. Baldwin, Judge. 

Bill of interpleader by the Women’s Catholic Order of Foresters 
against Catherine Heffernan and others. From a judgment for defendants 
Ryan, defendant Catherine Heffernan appealed to the Appellate Court, 
which reversed the judgment, and granted a certificate of importance and 
appeal. Judgment of the Appellate Court affirmed. 


Stanley S. Walkowiak, of Chicago (O. A. Arnston, of Chicago, of 
counsel), for appellants, 
Charles C. Stilwell, of Chicago, for appellee. 


PRUDENTIAL INS. CO. OF AMERICA v. RITCHEY. (No. 23263.)* 
(Supreme Court of Indiana. April 25, 1918.) 


1, INSURANCE—LIFE INSURANCE—BENEFICIARIES. 


A clause in a life insurance policy, empowering the company to pay to 
any relative by blood or connection by marriage of the insured or to 
any other person appearing to the insurer to be equitably entitled to 
the proceeds by reason of having incurred burial expenses on behalf 
of the insured and for other purposes, does not give one who has paid 
the premiums for the insured a right to enforce payment thereunder; 
such payments being in legal contemplation made by the insured. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


2. INSURANCE—ACTION ON POLICY—COMPLAINT. 


A complaint, in an action on a life insurance policy by an assignee whe 
has paid the premiums, alleging the assignment and making the policy 
part of the complaint, does not state a cause of action, where such 
policy forbids the assignment thereof in the absence of facts show- 
ing waiver or estoppel on the part of the insurance compamy. 


(For other cases, see Insurance, Dec, Dig. § 637.) 


4. INSURANCE—LIFE INSURANCE—ACTION ON POLICY. 


In an action on an insurance policy, an instruction that if all the material 
allegations and statements, of the complaint had been proved by a 
fair preponderance of the evidence the jury should find for plaintiff 
was erroneous, where the complaint failed to state a cause of action, 


(For other cases, see Insurance, Dec. Dig. § 669[1].) 
Spencer, C. J., dissenting. 


*119 N. E. Rep. 369. 
Vol. LII—5. 
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Appeal from Circuit Court, Clark County; James W. Fortune, Judge. 

Action by Mary Ritchey against the Prudential Insurance Company 
of America. Judgment for plaintiff, and defendant appeals. Transferred 
from Appellate Court under section 1405, Burns 1914. Reversed and re- 
manded, 


Whitcomb, Dowden & Stout, of Indianapolis, H. W. Phipps, of 
Jeffersonville, and E. C. Hughes, of Charlestown, for appellant. ¢ 

L. A. Douglass, of Louisville, Ky., and Elmer Wetzel, of Indianapolis, 
for appellee. 


MORIARTY v. METROPOLITAN LIFE INS. CO.* 
(Court of Appeals of Kentucky. April 19, 1918.) 


1. INSURANCE — LIFE INSURANCE — “APPLICATION” — AD- 
MISSIBILITY. 


Under Ky. St, § 679, providing that no application shall be received in 
evidence, unless attached to the policy, a report of the examining 
physician and inspector on the reverse side of insured’s application, 
not signed by him, was no part of the “application,” and omission of 
such report from the copy of the application attached to life policy 
would not render such application inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Application.) 


2. INSURANCE—LIFE INSURANCE—FRAUDULENT REPRESEN- 
TATIONS—SPECIFIC DISEASES. 


Where application, reciting that applicant agreed that where nothing is 
written in the following paragraphs the declaration is true without 
exception, was followed by a paragraph, “I have never had any of the 
following diseases,” consumption, etc., applicant’s failure to qualify 
declaration was a representation that he had never had consumption, 
entitling the company to a directed verdict, where the evidence showed 
that the representation was not only false, but material. 


(For other cases, see Insurance, Dec. Dig. § 291[4].) 


3. INSURANCE—LIFE INSURANCE—FRAUDULENT REPRESEN- 
TATIONS—EVIDENCE. 

Representations in application for life policy were binding, although in- 
sured did not read the application before he signed it, where it was 
read to him and his exceptions and declarations correctly recorded. 

‘For other cases, see Insurance, Dec, Dig. § 256[2].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
F arth Division. 


Suit by Mary Moriarty against the Metropolitan Life Insurance Com- 
pany. Directed verdict for defendant, and plaintiff appeals. Affirmed. 


Pryor & Castleman, D. R. Castleman, and Thomas Walsh, all of 
Louisville, for appellant. 
Bruce & Bullitt and Clarence C, Smith, all of Louisville, for appellee. 


* 202 S. W. Rep. 630. 
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COMMONWEALTH LIFE INS. CO. v. THORNTON.-* 
(Court of Appeals of Kentucky. May 10, 1911.) 


1. INSURANCE—QUESTIONS FOR JURY—ANSWER TO QUES- 
TIONS ON APPLICATION. 


Evidence held to make it a jury question whether answers of insured, 
upon his application, as to his having tuberculosis, were substantially 
untrue. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2 INSURANCE—ACTION ON POLICY—PROOF OF GENERAL 
CUSTOM—ESTOPPEL. 


In action on life policy, evidence that it was the custom among life in- 
surance companies generally to have a confidential correspondent in 
each locality to report on the condition of applicants was inadmissible 
to prove plaintiff's plea of estoppel, in that, if insured did have 
tuberculosis when the application was signed, the company had a 
confidential report thereof, and issued the policy with knowledge of 
the falsity of appellant’s answers. 


(For other cases, see Insurance, Dec. Dig, § 664.) 


Appeal from Circuit Court, Bullitt County. 

Action by Ida Mae Thornton against the Commonwealth Life Insur- 
ance Company. From judgment for plaintiff, defendant appeals. Re 
versed and remanded. 


Kelley & Kelley and Cherry, Burnett, Batson & Cary, all of Bard 
town, for appellant. 
C. P. Bradbury, of Shepherdsville, for appellee. 


* 202'S. W. Rep. 887. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BRELAND. 
(No. 19830.)* 


(Supreme Court of Mississippi. March 4, 1918.) 


1. INSURANCE— SURRENDER VALUE OF AUTOMOTICALL}t 
PAID-UP POLICY. 

Where the insured’s failure to pay the annual premium on a $3,000 life 
policy it automatically became, according to its provisions, a ot 
policy for $600, insured, having made no election to accept the cas 
surrender value of his $3, 000 policy, no longer had any right to compe’ 
the company to pay him anything as the * ‘cash surrender value” o! 
the $600 policy, such policy having no “cash surrender value,” a 
that term is usually employed, but its value, if surrendered to th 
company, being a matter for negotiation with company. 


(For other cases, see Insurance, Dec. Dig. § 369.) 
*78 South. Rep. 362. 
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3. INSURANCE—ACTION ON POLICY—PLEADING. 


A bill in suit on a life policy, seeking to have the court decree that ac- 
crued dividends and surplus thereon, which were alleged to have been 
in fact earned and in the company’s possession, be applied to payment 
of a premium, for nonpayment of which the company claimed for- 
feiture of the policy, was not defective in not expressly charging that 
any portion of the surplus or the dividends had in fact been set aside 
or placed to the credit of the policy, since it would be presumed that 
the company had complied with its policy contract to declare dividends 
and ascertain and set apart surplus annually. 


(For other cases, see Insurance, Dec. Dig, § 370.) 


4. INSURANCE—DIVIDENDS—APPLICATION. 


Notwithstanding a life policy provides for forfeiture for nonpayment of 
» annual premium, where it also provides that dividends shall, at in- 
sured’s election, annually be either paid in cash or applied to payment 
of premium or applied to the purchase of paid-up additions or left 
to accumulate, a further provision, in giving the company, in case 
insured makes no election, the option to apply the dividends to the 
purchase of paid-up additions, applies only where the insurance is 
being kept in force, and, where insured is in default for nonpayment 
of premium, the dividends are applicable to payment of such premium. 


(For other cases, see Insurance, Dec. Dig. § 368[1].) 
Smith, C. J., and Cook, J., dissenting. 


In Banc. Appeal from Chancery Court, Harrison County; W. M. 
Denny, Jr, ,Chancellor. 

Suit by Mrs. Harriett Breland against the Mutual Life Insurance 
Company of New York. From decree for plaintiff, defendant appeals. 
Affirmed and remanded. 


R. H. & J, H. Thompson, of Jackson, and Frederick L. Allen, of New 
York City, for appellant. 


White & Ford, of Gulfport, for appellee. 
es 


PATTEN v. MILLER. (No. 15005.)* 
(St. Louis Court of Appeals. Missouri. April 2, 1918.) 


1, INSURANCE—JURY CASE. 


In an action by an assignee on an instrument for payment of. money 
given to an insurance agent by an insured, if there is any substantial 
evidence tending to support plaintiff's theory of the case, that the in- 
strument in suit was given for a valid indebtedness, and not as a 
mere cloak for a transaction illegal under Rev. St. 1909, § 6934, pro- 
oe tebate of the premium on an insurance policy, the case is for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 188[3].) 


2, INSURANCE— REBATE OF PREMIUM—INSTRUMENT AS 
CLOAK—SUFFICIENCY OF EVIDENCE. 


In suit by the assignee of a life insurance agent on an instrument whereby 
defendant, who had taken out a policy, acknowledged himself to be 


* 202 S. W. Rep. 417. 
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indebted to the agent in a certain sum, which instrument recited that 
to secure payment defendant pledged all profits that might accrue to 
his policy, evidence held conclusively to show that the instrument was 
given for the illegal purpose to cover up rebating of a portion of an 
insurance premium, illegal under Rev. St. 1909, § 6934. 


(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 
Action by Fred B, Patten against J. G. Miller. From a judgment for 
defendant, plaintiff appeals, Affirmed. 


Berthold & Lister, of St. Louis, for appellant. 
Holland, Rutledge & Lashly, of St. Louis, for respondent. 


BLASS v. MISSOURI STATE LIFE INS. CO. (No. 12776.)* 
(Kansas City Court of Appeals. Missouri. April 1, 1918.) 


1. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS 
—QUESTION FCR JURY. 


In an administratrix’s suit on a life policy, whether premjums due Jan- 
uary 5, 1915 and 1916, were paid held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 

“Not to be officially published.” 

Suit by Mary A. Blass, administratrix, against the Missouri State 
— Insurance Company. From judgment for plaintiff, defendant appeals. 

rmed, 


Charles E. Murrell, of Kirksville, and Jeffries & Corum, of St, Louis, 
for appellant. 

Higbee & Mills and Campbell & Ellison, all of Kirksville, for re- 
spondent. 


* 202 S. W. Rep. 270. 


GATES v. KNIGHTS TEMPLARS & MASONIC MUT. AID ASS'N. 
(No. 12549.)* 


(Kansas City Court of Appeals. Missouri. April 1, 1918.) 


1. INSURANCE — FRATERNAL INSURANCE — SUICIDE — 
STATUTE. 


Rev. St. 1909, § 6945, abolishing the defense of suicide in all cases except 
where the insured contemplated suicide when he applied for th» 
policy, is applicable to insurance companies on the assessment plap 


(For other cases, see Insurance, Dec. Dig. § 445[2].) 
* 202 S. W. Rep. 280. 
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2. INSURANCE — FRATERNAL INSURANCE — SUICIDE — PAY- 
MENT OF SMALLER AMOUNT. 


Under Rev. St. 1909, § 6945, abolishing the defense of suicide, except 
where insured contemplated suicide when he applied for the policy, a 
fraternal order insuring lives on the assessment plan cannot by con- 
tract embodied in its policy provide that a smaller amount than the 
face of the policy shall be paid in case of suicide. 


(For other cases, see Insurance, Dec. Dig. § 445[2].) 


Appeal from Circuit Court, Macon County; Vernon L. Drain, Judge. 

Suit by Ella Gates against the Knights Templars & Masonic Mutual 
Aid Association, From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Dan R. Hughes and John R. Hughes, both of Macon, for appellant. 
Guthrie & Franklin and E. O. Jones, all of Macon, for respondent. 


PROTECTIVE LEAGUE LIFE INS. CO. v. DOWNING et al. 
DOWNING et al. v. DOWNING (DOWNING, Interpleader). 
e (No. 2139.)* 


(Springfield Court of Appeals. Missouri. March 11, 1918. Rehearing 
Denied April 13, 1918.) 


1. INSURANCE—LIFE INSURANCE—VESTED RIGHTS. 


The beneficiary in an ordinary life insurance policy, which does not au- 
thorize a change of beneficiary, has a vested property right or interest 
in the policy from the date of issuance, deiivery, and acceptance. 


(For other cases, see Insurance, Dec. Dig. § 586,) 


2. INSURANCE—FRATERNAL ASSOCIATIONS—PROOF. 


That petition in interpleader and benefit certificate put in evidence by an 
insurer recited that it was a fraternal association, a fact denied by 
the original beneficiary, would not relieve those claiming as substi- 
tuted beneficiaries from proving that the insurer, a foreign corpora- 
tion, was licensed to do business in the state and was a fraternal 
association within Rev. St. 1909, § 7119, authorizing change of bene- 
ficiary in accordance with the by-laws, where insurer is a fraternal 
association. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Pemiscot County; Sterling H. McCarty, 
Judge. 
Bill of interpleader by the Protective League Life Insurance Company 
against William E. Downing, Mrs. M. E. Downing and others. From 
judgment rendered adjudicating rights of interpleaders, Mrs. M. E. 
Downing appeals, Reversed and remanded, with directions. 


M. O. Morris and N. C. Hawkins, both of Caruthersville, for appellant. 
Phillips, Oliver & Phillips and C. G. Shepard, all of Caruthersville, 
for respondents. 


* 202 S. W. Rep. 290. 
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RICHARDSON v. SECURITY LIFE INS. CO. (No. 394.)* 
(Supreme Court of North Carolina. April 17, 1918.) 


INSURANCE—LIFE INSURANCE—BREACH OF CONTRACT. 


A mutual assessment life policy provided a fixed sum to be paid quar- 
terly and a specified rate when assessments were called for to pay 
policies of deceased members, and that a certain amount should be 
deposited to the credit of a guarantee surplus fund. It also provided 
assessments should provide sums necessary to pay current death claims 
on the basis of actuary tables of mortality, When payments in any 
year aggregated the sum fixed by a printed table on the policy based 
on age on entry, no further assessments were to be made for that 
year until the guaranty surplus fund standing to the credit of the 
policy should be exhausted. A company assumed the policy after the 
guaranty surplus fund was exhausted, and where there were valid 
death claims it had no means of paying except by assessments on 
members from whom it collected premiums and assessments on the 
basis of the actuaries tables, including preiniums collected from the 
holder of the policy. Held, that changing the method or basis of 
assessments, thereby increasing the amount specified in the Policy to 
an amount made on the oasis of the actuaries tables, was in accord 
with the policy, and not a breach of the contract, notwithstanding 
no notice of the change was given. 


(For other cases, see Insurance, Dec. Dig. § 193[2].) 


Appeal from Superior Court, Guilford County; Harding, Judge. 
Action by J. W. Richardson against the Security Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. No error. 


It appeared that, on the 6th day of December, 1897, plaintiff, then 55 
years of age, took out a policy of $2,000 in the Bankers’ Guarantee Fund 
Life Association of Atlanta, Ga., a mutual assessment life insurance com- 
pany, having no capital stock nor resources other than funds derived from 
assessments on its members pursuant to the terms and stipulations of the 
policies and the rules and regulations authorized by its charter and bv- 
laws; that on the 6th of December, 1899, the obligations of plaintiff’s pode; 
were assumed by the present defendant company, and plaintiff hes since 
paid assessments to the latter company; that, some time after de“endant 
undertook said obligation, it made a change in its method or basis of ihe 
mortuary assessments from the fixed sum of $7.09, an amount spzcified in 
the policy, to an assessment made on the basis of the actuaries tables of 
mortality, also provided for in the policy, and thereafter plaintiff con- 
tinued to pay the assessment on this basis and in ever increasing amounts, 
but under protest, till August 1, 1917, when, a quarterly assessment having 
been made of $46.98, plaintiff declined to pay further and instituted the 
present suit to recover the entire amount of the premiums paid by him, 
alleging that the change in the method of making the mortuary assess- 
ments were in breach of the contract of insurance, and (2) that, if au- 
thorized by the charter and by-laws, it was made without any notice 
having been given to plaintiff of the proposed change. All of the facts 
deemed material to the controversy being admitted except that of notice, 
an issue was submitted as to whether any notice had been given plaintiff as 
to the change of method complained of, and the jury, for their verdict, 
answered the issue, “No.” 


On the rendition of the verdict and the facts admitted, his honor, being 
*95 S. E. Rep. 609. 
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of opinion that the breach of contract on which plaintiff sued had not 
been established, entered judgment for defendant, containing terms as 
follows: 


“(1) That the policy sued on, No. 3054, issued by the Bankers’ Guar- 
antee Fund Life Association, of Atlanta, Ga,, and reinsured according to 
its terms by defendant, lapsed and became null and void and ceased and 
determined, according to its terms, for nonpayment of quarterly premium 
due thereon August 1, 1917. (2) It is further ordered and adjudged that, 
independent of the lapse of said policy for nonpayment of premium due 
August 1, 1917, and notwithstanding the verdict of the jury on the issue 
submitted, defendant did not violate nor breach the policy contract sued 
on in any of the particulars alleged, and that plaintiff is not untitled to 
- — demanded in his original and amended complaints, nor any part 
thereof” 


—from which judgment plaintiff, having duly excepted, appealed. 


Thos. C. Hoyle and C. A. Hines, both of Greensboro, for appellant. 
King & Kimball, of Greensboro, for appellee, 


— ——@+@—-- 


RESERVE LOAN LIFE INS. CO. v. ISOM. (No. 8276.)* 
(Supreme Court of Oklahoma. Jan. 8, 1918. On Rehearing, Apr. 16, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—LIFE INSURANCE—REPRESENTATIONS—DE- 
FEN dE. 


Where a policy of life insurance provides that all statements made by the 
insured shall, in the absence of fraud, be construed as representations 
and not warranties, in order for misrepresentations made by the in- 
sured in an application to avail the insurer as a defense it must show, 
not only that the statements were not true, but that they were willfully 
false, fraudulent, and misleading and made in bad faith. 


(For other cases, see Insurance, Dec. Dig. § 254.) 
2. INSURANCE—LIFE INSURANCE—PROOF OF DEATH—EF- 
FECT. 


Proofs of death furnished an insurance company, while not conclusive 
evidence of the facts therein stated and subject to be explained or to 
proof that such statements are incorrect, furnish some evidence of 
the facts therein stated and are prima facie evidence in behalf of the 
insurer. 


(For other cases, see Insurance Dec. Dig. § 550.) 


3. INSURANCE—LIFE INSURANCE—PROOF OF DEATH—AGE 
OF INSURED—QUESTION FOR JURY. 


Wh re the proof of death furnished an insurance company shows the age 
of the deceased to be greater than stated in the application for the 
policy, such proof of death furnished some evidence as to the age of 
the insured, and the insurer is entitled to have the question submitted 
under proper instructions to the jury, who may give to such evidence 
the weight to which they think it entitled under the circumstances of 
the case. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
*171 Pac. Rep. 1106. 
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Commissioners’ Opinion, Division No. 1. Error from District Court, 
Cleveland County; F. B. Swank, Judge. 

Action by Thelma Aline Isom, a minor, by Mrs. C. G. Isom, guardian, 
against the Reserve Loan Life Insurance Company, Judgment for plain- 
tiff, and defendant brings error. Affirmed on condition, and otherwise 
reversed and remanded for new trial. 


W. A. Briggs, of Oklahoma City, and Guilford A. Deitch and Frank 
G. West, both of Indianapolis, Ind., for plaintiff in error. 
Williams & Luttrell, of Norman, for defendant in error. 


ROBINSON v. KNIGHTS AND LADIES OF SECURITY.* 
(Supreme Court of Oregon. April 16, 1918.) 


1. INSURAN CE—FRATERNAL BENEFICIARY INSURANCE— 
PROOF OF DEATH—ESTOPPEL. 

The widow of a deceased, who was ignorantly induced to assent to a 
physician’s certificate of death as the result of the use of chloroform, 
could be bound only by an estoppel. 


(For other cases, see Insurance, Dec. Dig, § 789[1].) 


3. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—IN- 
SURER’S PLEA OF TENDER OF DUES PAID—SUFFICIENCY. 

In an action upon a beneficiary certificate, the insurer’s plea that, upon 
being informed of facts, which if true, would have avoided the cer- 
tificate, it tendered to plaintiff and she accepted all dues which de- 
ceased had paid in, without alleging an acceptance in satisfaction of 
nee demand or an acceptance as an accord and satisfaction, was in- 
sufficient. 


(For other cases, see Insurance, Dec. Dig. § (815[2].) 


4. INSURANCE—FRATERNAL BENEFICIARY INSURANCE—AC- 
CEPTANCE OF TENDER—WAIVER. 

Where plaintiff in an action on a benefit certificate accepted the insurer’s 
tender of dues which deceased had paid in without accepting it in 
satisfaction of her demand or as an accord and satisfaction, she did 
not waive her demand. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


5. INSURANCE— FRATERNAL BENEFICIARY. INSURANCE— 
WAIVER OF INSURED’S DEMAND—PLEADING, 

A waiver must be pleaded with the same particularity as an estoppel. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 


Department 1. Appeal from Circuit Court, Multnomah County; 
George R. Bagley, Judge. 

Action by Alice M. Robinson against the Knights and Ladies of 
Security. Judgment for plaintiff, and defendant appeals. Affirmed. 


*172 Pac. Rep. 116. 
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Q. L. Matthews, of Portland (Christopherson & Matthews, of Port- 
land, on the brief), for appellant. 

G. E. Hamaker, of Portland (A. L. Dundas, of Portland, on the 
brief), for respondent. 


UNITED ARTISANS v. CRONISE et al.* 
(Supreme Court of Oregon. April 16, 1918.) 


2. INSURANCE—CHANGE OF BENEFICIARY—FRAUD. 

in an interpleader suit to determine the right to receive the benefit on 
a fraternal certificate wherein the beneficiary had been changed, the 
evidence held not to show that such change was brought about: by 
fraud and undue influence by the new beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Department 2. Appeal from Circuit Court, Linn County; William 
Galloway, Judge. 

Suit of interpleader by the United Artisans, a corporation, against 
Elizabeth F. Cronise and others. From the decree, defendant named 
appeals. Reversed. 


J. K. Weatherford, of Albany (Weatherford & Weatherford, of 
Albany, on the brief), for appellant. 

Wm. Maurice Hudson, of Portland, for respondent United Artisans. 

C. E. Sox, of Albany (Hewitt & Sox, of Albany, on the brief), for 
respondents. 


"#172 Pac. Rep. 109. 


ELLEDGE v. SUMPTER et al.* 
(Supreme Court of Tennessee. April 16, 1918.) 


2. BANKRUPTCY—EXEMPTIONS—INSURANCE POLICIES. 

Under Bankruptcy Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. 
Comp. St. 1916, § 9654), insurance polices, exempt by the laws of the 
state, do not pass to the trustee in bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 396[3].) 


Appeal from Chancery Court, Davidson County; Joseph R. West, 
Special Chancellor. 

Suit by C. J. Elledge against Lula M. Sumpter and others. Decree 
for defendants, and plaintiff appeals. Affirmed. 


Woodward & Wade, of Pulaski, and Fitzgerald Hall, of Nashville, 
for appellant. 
Smith & Berry, of Nashville, for appellees. , 


* 203 S. W. Rep. 346. 
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RELIANCE LIFE INS. CO. v. ROBINSON. (No. 823.)* 
(Court of Civil Appeals of Texas. El Paso. March 21, 1918.) 


2. INSURANCE—VENUE—RECOVERY OF PREMIUM—“SUIT UP- 
ON INSURANCE POLICY.” 

A cause of action against an insurance company, for the return, in view 
of .cancellation of the policy, of the money paid on the first premium, 
is not a “suit upon an insurance policy” within Rev. St. 1911, art. 
4744, providing that “suit upon insurance policies may be instituted 
* * *. where the policy holder or beneficiary resides.” 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Ector County Court; E. V. Graham, Judge. 

Action by C. A. Robinson against the Reliance Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Reversed, and 
cause transferred. 


Walter Anderson and H. A. Leaverton, both of Midland, for ap- 
pellant. 


M. D. Herbert, of Denton, and F. A. Judkins, of El Paso, for 
appellee. ; 


* 202 S. W. Rep. 354. 


AMERICAN NAT. INS. CO. v. MUNSON. (No. 344.)* 


(Court of Civil Appeals of Texas. Beaumont. April 18, 1918. Rehearing 
Denied May 1, 1918.) ® 


1. INSURANCE—LIFE POLICY—EXECUTION FOR CRIME— 
LIABILITY. 

An ordinary life policy, in the absence of provision regarding death of 
insured by legal execution as punishment for crime, does not insure 
against death by such means. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


2. INSURANCE--LIFE POLICY—EXECUTION FOR CRIME— 
LIABILITY. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4741, subd. 3, providing for 
clauses of incontestability in life policies, does not change the public 
policy of the state, so as to permit recovery for death of insured 
by legal execution as punishment for crime. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Error from Harris County Court; Murray B. Jones, Judge. 

Action by Abbie Munson against the American National Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded, with instructions. 


* 202 S. W. Rep. 987. 
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William & Neethe, of Galveston, and Kennerly, Williams, Lee & 
Hill, of Houston, for plaintiff i in error. 

‘Lane, Wolters & Storey and L. A. Adamson, all of Houston, for 
defendant in error. 


-~ 


MURCHISON et al. v. MURCHISON et al. (No. 253.)* 
(Court of Civil Appeals of Texas. Beaumont. May 1, 1918.) 


1, INSURANCE--LIFE INSURANCE—MURDER OF INSURED BY 
BENEFICIARY. 

Despite Const. art. 1, § 21, and Rev. St. 1911, art. 2465, providing that 
no conviction shall work forfeiture of estate, the beneficiary named 
in a life insurance policy who feloniously kills insured to accelerate 
the due date of the policy and collect the money, cannot recover 
the proceeds of the policy against the insurance company issuing it. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


2. INSURANCE—LIFE INSURANCE—MURDER OF INSURED BY 
BENEFICIARY—CANCELLATION OF LIABILITY. 


A life insurance company’s liability on a policy is not canceled because 
the beneficiary named in the policy feloniously kills the insured. 


(For other cases, see Insurance, Dec. Dig. § 448.) 


Appeal from District Court, Angelina County; L. D. Guinn, Judge. 
Suit by G. R. Murchison and others against Margurite Murchison 
and another. From judgment of dismissal, plaintiffs appeal. Affirmed. 


Mantooth & Collins, of Lufkin, for plaintiffs in error. 

Denman & Thomas and I. D. Fairchild, both of Lufkin, Blount & 
Strong, of Nacogdoches, and W. J. Townsend, of Austin, for defendants 
in error. 


* 203 S. W. Rep. 423. 


GRAND LODGE, UNITED BROTHERS OF FRIENDSHIP OF 
‘TEXAS AND SISTERS OF MYSTERIOUS TEN, v. 
LAWSON et al. (No. 5891.)* 


(Court of Civil Appeals of Texas. Austin. March 20, 1918 Rehearing 
Denied May 1, 191.) 


1. INSURANCE—ACTION ON POLICY—SUFFICIENCY OF EVI- 
DENCE. 

In an action on a death benefit certificate by administrator of the bene- 
ficiary, circumstantial evidence held sufficient to show beneficiary 
killed insured, where same evidence would have sustained a con- 
viction of murder in first degree with death penalty. 


(For other cases, see Insurance, Dec. Dig. § 819[4].) 
* 203 S. W. Rep. 394. 
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2. INSURANCE—FRATERNAL INSURANCE—MURDER OF IN- 
SURED BY BENEFICIARY. 

A man named as beneficiary in wife’s death benefit certificate will. not 
be permitted after murdering wife to recover on the certificate; the 
rights of beneficiary to recover after taking life of insured being 
contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—MURDER OF INSURED BY BENEFICIARY— 
RIGHT OF HEIRS TO RECOVER ON POLICY. 

Where a man murders his wife, and is given death penalty for so doing, 
the wife’s death benefit certificate in which husband was beneficiary 
will be payable to her heirs, where policy contains no provision as 
to payment in the event of murder of insured by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 795.) 


4. INSURANCE—FORFEITURE OF POLICY—PUBLIC POLICY. 


A provision in a contract of insurance, stipulating that in the event of the 
intentional killing of insured by beneficiary, the policy shall be void, 
and all payment thereon forfeited, is not contrary to public policy. 


.(For other cases, see Insurance, Dec. Dig. § 722.) 
5. Soe INSURANCE—FORFEITURE OF 


Where the constitution of a fraternal insurance organization, made a part 
of the contract of insurance by the death benefit certificate, provided 
that the certificate shall be void and all payments thereunder forfeited 
in the event that beneficiary intentionally takes life of insured, the 
certificate was held void, where a man murdered his wife, in whose 
death benefit certificate he was named beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


Appeal from McLennan County Court; Jas. P. Alexander, Judge. 

Action by W. B. Lawson, as administrator of W. T. Weaver, 
deceased, against the Grand Lodge, United Brothers of Friendship of 
Texas and Sisters of Mysterious Ten; William Dials, Thos. Darden, 
and others intervening. Judgment for plaintiff, and the interveners 
named, and the defendant appeals. Reversed and rendered. 


Meek & Kahn, of Hoiston, for appellant. 

J. D. Williamson, of Waco, and Alban V. McDonnell, of Austin, for 
appellees Darden and Dials. 

G. W. Barcus, of Waco, for appellee Lawson. 

Nat Harris, of Waco, and Chas. L. Brachfield, of Henderson, for 
appellees Lee White, Haywood White, Sebe White, and Fannie Jeffries. 
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KANSAS CITY LIFE INS. CO. v. JINKENS. (No. 1325.)* 


(Court of Civil Appeals of Texas. Amarillo. March 27, 1918. Rehearing 
Denied April 24, 1918.) 


2. INSURANCE—LIFE POLICY — FORFEITURE— PAYMENT OF 
PREMIUM—SPECIAL VERDICT. 

A life policy by its terms being forfeited if a premium was not paid, or, 
in the absence of waiver, if a note was executed in part payment 
thereof and not paid, the verdict in an action thereon, in which 
defendant claimed the payment of a premium was by a note, unpaid 
at maturity, and plaintiff claimed that the note was a forgery, and 
had no connection with the premium, leaves the jury’s actual findings 
of fact in such doubt that judgment cannot be entered thereon, the 
first issue, did insured execute the note, being answered, “No”; the 
second, did insurer receive anything of value, besides the "44 admitted 
received, as payment for the premium, and the third, did insurer 
accept the note and $4 as payment for the premium, being answered, 
“Yes.c 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Taylor County; Joe Burkett, Judge. 

Action by Mrs. Ellen Jinkens against the Kansas City Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed 
and remanded. 


J. M. Wagstaff, of Abilene, for appellant. 
Ben L. Cox, of Abilene, for appellee. 


* 202 S. W. Rep. 772. 


MODERN ORDER OF PRAETORIANS v. DAVIDSON. (No. 5885.)* 
(Court of Civil Appeals of Texas. Austin. March 6, 1918.) 


1. INSURANCE—FALSE WARRANTIES—MATERIALITY. 

In the absence of a statute to the contrary, false representations in an 
application for insurance, which the applicant warrants to be true, 
will avoid the policy, without reference to the materiality of such 
statements. 

(For other cases, see Insurance, Dec. Dig. § 268.) 


2. INSURANCE—FRATERNAL—HEALTH AND ACCIDEN T— 
FALSE REPRESENTATIONS—MATERIALITY. 

In view of express repeal by Acts 33d Leg. c. 113 (Vernon’s Sayles’ Ann. 
Civ. St. 1914, arts 4827—4859a), of Acts 31st Leg. (Ist Called Sess.) 
c. 36, requiring false representations to be material in order to avoid 
policy in fraternal order, and in view of construction of Rev. St. 
1911, art. 4947, providing that misrepresentation, to avoid the policy, 


*203 S. W. Rep/ 379. 








Life.| O’Neil v. Mutual Life Ins. Co. of N. Y. et al. 79 


must be material, so as to except fraternal orders, the common-law 
rule applies to fraternal policies. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


3. INSURANCE—FRATERNAL—FALSE W ARRAN TIE S—PER- 
EMPTORY INSTRUCTION. 

Where insured made false representations in application for fraternal 
accident policy regarding previous sickness and swellings, which he 
warranted to be true, a peremptory instruction for the insurer should 
have been given. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 


Error from Coryell County Court; H. E. Bell, Judge. 

Action by John E. Davidson against the Modern Order of Pretorians. 
Judgment for plaintiff, and defendant brings error. Reversed, and judg- 
ment rendered for defendant. 


Chas. B. Braun, of Waco, and Lewis M. Dabney, of Dallas, for 
plaintiff in error. 
T. R. Mears, of Gatesville, for defendant in error. 


O'NEILL v. MUTUAL LIFE INS. CO. OF NEW YORK et al. 
(No. 3134.)* 


(Supreme Court of Utah. April 3, 1918.) 


1. INSURANCE—LIFE POLICY—NOTICE OR CLAIM OF CREDI- 
TOR—EFFECT. 

Mere fact that general creditor of deceased served notice on insurer that 
assignment of policy to claimant was fraudulently made to avoid 
payment of the debt did not constitute any lien, claim or right 
against the moneys payable under the policy nor against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from District Court, Salt Lake County; Harold M. Stephens, 
Judge. 

Action by Selma O’Neil against the Mutual Life Insurance Com- 
pany of New York and the Utah Savings & Trust Company. Judgment 
dismissing the action, and plaintiff appeals. Reversed and remanded, 
with instructions. 


Chris Mathison, of Salt Lake City, for appellant. 
Van Cott, Allison & Riter and Ashby Snow, all of Salt Lake City, 
for respondents. 


* 172 Pac. Rep. 306. 
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WHITE v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN.* 


(Supreme Court of Wisconsin. April 30, 1918.) 


1, INSURANCE--FRATERNAL BENEFIT INSURANCE—RECOV- 
ERY OF ASSESSMENT—RIGHTS OF PARTIES. 

Where insured under frateranl benefit policy disappeared without evidence 
of death, and his sisters, on representations of the local officers that 
the insurance would be continued, paid the monthly assessments and 
dues, no cause of action in their favor accrued until after their 
aves for the premiums or the face of the policy and refusal 

ereof. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—RECOV- 
ERY OF ASSESSMENT—RIGHTS OF PARTIES—INTEREST. 

In suit to recover assessments on fraternal benefit insurance policy paid 
after disappearance of the insured, interest was allowable only from 
the date of the demand for reimbursement and refusal thereof, and 
not from the various dates of assessment payments. 

(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Circuit Court, Sauk County; James O'Neill, Judge. 

Action by Hannah White against the Brotherhood of Locomotive 
Firemen and Enginemen. From a judgment for plaintiff, defendant 
appeals. Modified and affirmed. 


Bently, Kelley & Hill, of Baraboo, for appellant. 
Grotophorst, Thomas, Rieser & Quale, of Baraboo, for respondent. 


* 167 N. W. Rep. 457. 
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FIRE, TORNADO, ETC. 


GEORGIA HOME INS. CO. v. BENNETT. (No. 314.)* 
(Supreme Court of Arkansas. April 22, 1918.) 


1. INSURANCE—FIRE INSURANCE—OWNERSHIP CLAUSE. 


Requirements of fire policy that the insured be the sole and uncondtional 
owner and agreement not to change ownership are valid and binding, 
and are warranties the breach of which would cancel the policy. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 


2. INSURANCE—FIRE INSURANCE—CHANGE OF OWNERSHIP 
CLAUSE—WAIVER. 


Fire policy requirements of sole and unconditional ownership inserted for 
the insurer’s benefit may be waived by it, and will be considered 
waived, if the issuing agent had knowledge at the time that the in- 
sured’s interest though insurable, was not sole and unconditional. 


(For other cases, see Insurance, Dec. Dig. §§ 372, 378[1].) 


4, INSURANCE—FIRE INSURANCE—CHANGE OF OWNERSHIP. 


Where insured and son and daughter purchased property on contract, 
and the son and daughter executed quitclaim deéds before the deed 
from the seller was made, the simultaneous passing of the title from 
the seller to insured and his son and daughter and from them to in- 
sured did not change the character of insured’s title from sole and 
unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


5. INSURANCE—FIRE POLICY—EVIDENCE—ADMISSIBILITY. 


In action on fire policy defended on the ground of breach of warranty of 
sole ownership clause, insured’s son, to whom with his father a deed 
was made, could testify that he had mailed a deed to his father of 
his own interest. 


(For other cases, see Insurance, Dec. Dig. § 653.) 


7. INSURANCE—FIRE POLICY—QUESTION FOR JURY. 


While an insurance agent may in some circumstances become the agent 
of the insured, in canceling the policy as directed by the insurer he 
acts for the insurer, so that it was proper to submit to the jury the 
question whether his agency for insured was sufficiently broad to 
include within its apparent scope the right to accept notice of can- 
cellation which the agent himself gave. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


9.INSURANCE—POWERS OF AGENT—AGENCY FOR INSURED. 


Authority of an insurance agent to keep the property insured for the 
policy holder did not, as a matter of law, constitute him the holder’s 
agent to cancel the insurance without notice. 


(For other cases, see Insurance, Dec. Dig. § 668[2].) 


* 203 S. W. Rep. 279. 
Vol. LII—6. 
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Appeal from Circuit Court, Clark County; Geo. ‘R. Haynie, Judge. 
Action by T. J. Bennett against the Georgia Home Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


On January 1, 1910, the Elk Horn Bank Trust Company contracted to 
sell to tT. . Bennett and H. G. Bennett a certain house and lot for $5,800, 
upon which a cash payment was made and the balance of purchase money 
was to be made in 106 payments. It was provided in the contract of sale 
that when only $3,000 of the purchase money remained unpaid the bank 
would convey the property by warranty deed with lien reserved, and 
this $3,000 was to be paid in annual payments of $1,000 each. Between 
the date of that contract and January 5, 1915, T. J. Bennett had Leslie 
Goodloe, manager of the United Fire Insurance Agency, to insure the 
house in the #Ztna Insurance Company for $5,000. To that policy there 
was attached a mortgage clause in favor of the bank. On January 5, 
1915, T. J. Bennett had Goodloe write the policy -here sued on covering 
the house for $1,500 and the personal property therein for $500. Goodloe 
at the time knew that $3,000 of the purchase was unpaid when this 
policy issued. The house and its contents were totally destroyed by 
fire on September 1, 1916, and judgment was recovered against the in- 
surance company in the suit brought on the last-mentioned policy. A 
reversal of this judgment is sought on the grounds that Bennett was 
not the sole and unconditional owner of the property, contrary to the 
requirements of the policy that such should be thé case, and also that 
the policy had been canceled prior to the fire. 

The bank’s contract to convey was made with T. J. Bennett and his 
son H. G. Bennett, but an understanding existed between the father 
and the son that the deed should be taken in the name of the father 
alone, and that the father should be the sole owner of the property. 
T. J. Bennett was practically blind, and his son had removed to Oklahoma 
and had there secured permanent and profitable employment, and in 
1910 or 1911 wrote his father that, while he intended to assist in meeting 
the payments, he expected to do so without thereby intending to acquire 
any interest in the property. This letter was destroyed in the fire, but 
both father and son testified to the fact that it was written. 

When sufficient payments had been made to entitle Bennett and his 
son to a deed under their contract, Bennett wrote his son and a daughter 
named Lois that he had had a deed prepared by the bank to the three 
Bepnetts. This deed recited the execution of notes by Bennett and 
his son for the unpaid purchase money, and the notes there mentioned 
were executed by the son, but in the letter to his father in which the 
notes were returned there were also inclosed quitclaim deeds from the 
son and daughter to their father. The daughter had no interest in the 
transaction except such as resulted from the use of her name as a 
party grantee in the deed. Upon the receipt of these notes T. J. Bennett 
delivered them to the bank, and on September 17, 1915, received the deed 
which named him and his son and daughter as grantees, but at the 
time of the delivery of this deed he had in his possession the quitclaim 
deeds from his son and daughter. 

It is undisputed that the agent of the insurance company knew of this 
contract of purchase, and knew that part of the purchase money had 
not been paid; but the company denies that its agent knew that any 
one was concerned in the transaction except T. J. Bennett alone, and 
it says the policy was void because there was a change of ownership 
after its issuance and because T. J. Bennett was not the sole and un- 
conditional owner; the policy imposing requirements in both these respects. 
It is also said that prejudicial error was committed at the trial when 
the court permitted T. J. Bennett to testify that he had received the 
letter from his son disclaiming any interest in the land, and also in 
testifying that he had received the letter inclosing the quitclaim deeds ; 
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the basis of the objection being that this testimony was hearsay, as 
the witness had not read the deeds and his knowledge in regard to them 
was based upon his recollection of what his wife had read to him. 
Bennett stated that he received the deeds through the mail with the 
accompanying letter, and that his wife read them to him, and the deeds 
were also lost in the fire without having been recorded. 

In March, 1916, the company directed Goodloe to cancel this policy 
and all other policies it had in force under his agency. This was not 
done, and on July Ist a special agent of the company was sent to Goodloe 
to have the policy here sued on and all other policies issued by that 
agency cancelled, and at that time the agency of Goodloe and the United 
Fire Insurance Agency had been revoked, and the company had with- 
drawn from Arkadelphia and vicinity and it had written no new business 
there after July 1, 1916. The policy sued on was taken up by Goodloe 
on July 24, 1916, and canceled and returned to the home office of the 
company as a canceled policy. Goodloe testified that after issuing the 
policy he placed it in a vault at the bank to which only representatives 
of the United Fire Insurance Agency had access. Goodloe also testified 
that Bennett had spoken to him a number of times in regard to keeping 
his property insured, and had stated to witness that he was expecting 
witness to look after his interests in this respect. It is argued that 
this testimony constituted Goodloe the agent of Bennett to receive notice 
of cancellation of the policy, and that the knowledge of Goodloe fulfilled 
the requirement of the policy that notice of an intention to cancel be 
given five days before the cancellation occurs. The testimony in regard 
to Goodloe’s agency for Bennett is not undisputed, however, as it was 
shown by Goodloe’s own testimony that he had’ considerable negotiation 
with Bennett about the issuance of this policy and only issued it at 
last when he received directions from Bennett to that effect. In that 
connection Goodloe testified that Bennett stated the cost of the building 
had been $8,500, but that he did not want any additional insurance written 
until some inspector of the company had stated that the property would 
carry additional insurance, and that finally Bennett gave directions for 
writing the policy when Goodloe assured him that it would be satisfactory 
with the company to issue the additional policy without inspection. 
Other facts will be stated in the opinion. 


Slade & Swift, of Columbus, Ga. and McMillan & McMillan, of 
Arkadelphia, for appellant. 

R. E. Stephenson, of Hugo, Okl., W. E. Atkinson, of Clarksville, 
and Hardage & Wilson, of Arkadelphia, for appellee. 


Smita, J. (after stating the facts as above.). [1-5] The 
requirements of the policy in regard to sole and unconditional 
ownership and change of ownership are, of course, valid and 
binding, and are warranties the breach of which would cancel 
the policy. But inasmuch as they were inserted in the policy 
for the benefit of the company, and could be waived by the com- 
pany and will be held to have been waived if the agent who 
issued the policy had knowledge at the time that the insured’s 
interest, which, of course, must be an insurable one, was not 
sole and unconditional. Westchester Fire Ins. Co. v. Smith, 128 
Ark. 92, 193 S. W. 275. But if the testimony of Bennett 
and his son is credited, Bennett was the owner of the 
equitable title when he caused payments to be made on the 
purchase price in a sum sufficient to entitle him to a deed 
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pursuant to the agreement with his son that such should be the 
effect of these payments. The only persons who could know 
whether such an agreement had been made were the father and 
the son, and they both so testified. We think no prejudicial error 
was committed in permitting Bennett to testify as to his rec- 
ollection in regard to the deeds read to him by his wife. The 
testimony is that the deeds were lost in the fire and could not 
be produced, and if they were ever executed at all their execution 
occurred prior to the fire when no purpose would have been 
served thereby except to effectuate the agreement that the father 
should have the sole ownership. The son testified to the execu- 
tion of these deeds by himself and his sister, and if they were 
executed they were intended to become effective, and did become 
effective, as soon as the bank’s deed was executed. Under the 
instruction given no recovery could have been had unless the 
jury found that these two quitclaim deeds were executed. The 
simultaneous passing of the title from the bank to Bennett and 
his son and daughter and from the son and daughter to Bennett 
did not change the character of Bennett’s title from a sole and 
unconditional one. The quitclaim deeds were transmitted to 
Bennett and took effect upon the execution of the bank’s deed, 
and the deed from the bank became effective on its delivery, so 
that the title of the son and daughter passed from them to their 
father at the instant it vested in them under the deed from the 
bank. 

We think under the circumstances stated that the testimony of 
T. J. Bennett in regard to the deeds and their loss was not in- 
competent. But there can be no question as to the competency 
of the testimony of H. C. Bennett as to the execution of the 
deeds and their delivery by mailing them to T. J. Bennett, and, 
as has been stated, the verdict of the jury shows that this tes- 
timony was credited by them. 

[6] Complaint is made of the refusal of the court to give an 
instruction numbered 4, which dealt with the breach of the con- 
dition of the policy in regard to sole ownership. But the instruc- 
tion concluded with the following statement: “Or if the interest 
of the insured in the property be not truly stated therein, then you 
will find for the defendant.” This instruction was properly 
refused because it ignores the effect of the agent’s knowledge in 
regard to the title, and is in conflict with other instruction which 
presented the view that an insurable interest would support a 
recovery if the nature of that interest was known to the agent 
at the time he issued the policy. 

An instruction numbered 3 was given at the request of the 
company, but it was modified by the court by inserting the phrase, 
“including the authority to cancel policies,” and exceptions were 
duly saved to this modification. As modified the instruction read 
as follows: 


“You are instructed that under the terms of the policy sued on 
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herein, the defendant insurance company had the right to cancel 
the policy at any time by giving to the insured, plaintiff, five 
days’ notice of such cancellation; you are further instructed that 
if the plaintiff had an arrangement or an agreement with the 
United Fire Insurance Agency or with Mr. Goodloe by which 
either was to keep the property of plaintiff insured and giving 
said agency or Mr. Goodloe the power to select the companies 
by which said property was to be insured, and to attend to all 
matters pertaining to his insurance, including the authority to 
cancel policies, then you will find that plaintiff constituted the 
said insurance agency or Mr. Goodloe his agent and that notice 
from the defendant insurance company to the said agency or 
Mr. Goodloe of the cancellation of the said policy was notice to 
the plaintiff, and if you further find that defendant company 
notified the said insurance agency or Mr. Goodloe to cancel this 
policy sued on, and, in compliance with that notice, the said 
insurance agency or Mr. Goodloe did, acting for plaintiff, deliver 
said policy and cancel same, then you will find for the defendant.” 

[7] It is apparent that the purpose of this instruction was to 
present the view that Goodloe could be the agent of both the 
insured and the insurer, and that notice to him would be notice 
to Bennett of any fact included within the scope of the agency. 
We have held that the insurance agent may act as the agent of the 
insured in waiving notice of cancellation where, a new policy 
was substituted for the one canceled; authority for that purpose 
having been conferred by the insured. Allemania Fire Ins. Co. 
v. Zweng, 127 Ark. 141, 191 S. W. 903. And there was tes- 
timony in this case to warrant the submission of the question 
to the jury whether Goodloe was not the agent of Bennett for 
the purpose of receiving the five days’ notice of intention to 
cancel the policy. But the testimony is not so undisputed that 
the jury must necessarily, have found that Goodloe was the agent 
of Bennett for all purposes. There was testimony from which 
the jury might have found that Goodloe had authority to issue 
the policy only after receiving directions from Bennett so to do, 
and that if any agency existed as between Bennett and Goodloe 
the agency was special and not so general as to constitute him 
an agent for the purpose of both giving and receiving notice of 
the cancellation. 

Here a conflict of interests arose as between the insurer and 
the insured. It became to the interest of the insurer to order 
the cancellation of the policy, and it ordered that action taken. 
It was to the interest of the insured that the policy be continued 
in force. In the case of a conflict of this character Goodloe 
would be the agent of the principal in whose behalf or for 
whose advantage he acted, unless, indeed, a general agency 
existed sufficiently broad in its scope to authorize him to act even 
where the interests of his principals conflicted. It was not im- 
proper, therefore, for the court to submit to the jury the question 
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whether Goodloe’s agency for Bennett, if one existed, was suf- 
ficiently broad to include within its apparent scope the right to 
accept the notice which he, himself, gave of the cancellation of 
the policy. 

[8, 9] The principle that one cannot serve two masters whose 
interests are antagonistic applies, unless the authority so to do 
is given expressly or by necessary implication; otherwise, where 
the interests are conflicting the agent acts only for the principal 
whose interests he promotes or in whose behalf he acts; and it is 
not true as a matter of law that Goodloe’s authority to keep the 
property insured, of itself, constituted him Bennett’s agent to 
cancel the insurance and leave the property uninsured without 
notifying his principal that he had done so, and it was not there- 
fore prejudicial or improper to submit to the jury the question 
of the extent of Goodloe’s agency in this respect. Johnson v. 
North British & Mercantile Ins. Co., 66 Ohio St. 6 63 N. E. 
610; Body and Another v. Hartford Fire Ins. Co., 63 Wis. 157, 
23 N. W. 132; Edwards v. Sun Ins. Co., 101 Mo. App. 45, 73 
S. W. 886. 

[10] It is finally insisted that error was committed in refusing 
to make Goodloe and the local agency represented by him parties 
to the suit on the theory that, if the policy was not properly 
cancelled in view of the instructions given to that effect, such 
gross negligence would render the agency liable over to the 
company. Such may be the case, but we cannot decide that 
question here, as the necessary parties are not before us. But 
if this be true, it does not follow that the judgment against the 
company must be reversed because that company may call its 
agent to account for infidelity or negligence. No suit was pend- 
ing at the time by the company against its agents, but had there 
been, no prejudicial error would have been committed by re- 
fusing to consolidate that case with this one, as the right to 
recover in each of the cases depends upon wholly different prin- 
ciples of law. 

Finding no prejudicial error, the judgment is affirmed. 


. 
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PRICHARD v. CONNECTICUT FIRE INS. CO. OF HARTFORD, 
CONN. (No. 12848.)* 


(Kansas City Court of Appeals. Missouri. April 29, 1918.) 


1. INSURANCE—ORAL CONTRACT—AUTHORITY OF AGENT. 


An agent, having power to solicit and take applications, collect premiums, 
and countersign and deliver fire policies, may bind a foreign in- 
surance company by an oral contract, in view of Rev. St. 1909, § 
7047, providing that policy of foreign insurance company shall be 
countersigned by licensed resident agent. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


2. INSURANCE—ORAL CONTRACT—APPLICATION. 


Application stating that representations therein ‘ ‘concerning the property 
to be insured, being the basis on which the insurance is to be effected,” 
etc., did not show on its face that policy was to be in writing, so 
that there could be no recovery on oral contract. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—FIRE INSURANCE—PROOF. OF OWNERSHIP 
OF PROPERTY—SUFFICIENCY. 


Testimony of plaintiff’s wife that the property was owned by her husband 
and herself, and that she notified the agent of this fact, and that 
the agent agreed to insure the property in the name of her husband, 
was sufficient proof of plaintiff's ownership of the property. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Vernon County; B. G. Thurmond, Judge. 

“Not to be officially published.” 

Action by Edmund K. Prichard against the Connecticut Fire In- 
surance Company of Hartford, Conn. Judgment for plairtiff, and de- 
fendant appeals. Affirmed. 


Charles E. Gilbert, of Nevada, Mo., for appellant. 
D. A. Murphy, of Kansas City, and A. J. King and W. M. Bowker, 
both of Nevada, Mo., for respondent. 


BLAND, J. This is an action upon a fire insurance policy. 
Plaintiff having recovered a verdict and judgment, defendant has 
appealed. The facts show that plaintiff and his wife were the 
owners of a frame mercantile building in the town of Walker, 
Mo., and desired to insure the same. On February 14, 1917, 
plaintiff’s wife went to the office of Ferry Bros., the agent of 
defendant at Nevada, Mo., and told a Mr. Ferry, the person 
in charge, that she wanted insurance on the property in the sum 
of $450, and that the insurance was to be in her husband’s name, 
explaining that the property was owned by both of them. Mr. 
Ferry told her that the amount of the premium was $21.50, and 
plaintiff’s wife paid Mr. Ferry that amount, and received a receipt 


* 203 S. W. Rep. 223, 





88 Insurance Law Journal, Vol. 52. [July, 1918. 


for the same, signing a written application for the insurance. 
After this was done plaintiff’s wife asked Mr. Ferry, “what 
about the insurance; are we insured now?” and he replied, “Yes, 
you are insured; rest easy; * * * you are insured now; 
* * * you will get your policy in a few days.” 

The insurance was from February 14, 1917, to February 14, 
1918. The application was made out by Mr. Ferry, and after- 
wards signed by plaintiff's wife by affixing plaintiff’s name 
thereto. About 8 a. m. on February 24, 1917, the building was 
destroyed by fire, and the next day plaintiff received a letter 
from the agents, which was mailed at 11 a. m. on the day of the 
fire, stating that the company had refused to write tle insurance 
and returning the premium which plaintiff refused to accept. A 
letter, dated February 21, 1917, from the company to its agents, 
refusing to write the insurance, was introduced in evidence by 
defendant. Defendant was a foreign fire insurance company, 
and its agents, with whom plaintiff had this transaction, had been 
* such agents at Nevada, Mo., for some years. These agents had 
power to solicit and take applications, to collect premiums, and 
to countersign and deliver policies for defendant. Defendant 
introduced a contract between it and its said agents wherein it 
was provided that the agents should be soliciting agents, “with 
power to receive applications for insurance in Nevada and its 
vicinity, * * * such applications to be submitted to the office 
* * * of said company, at Chicago, and not to be binding 
upon said company until approved and policy issued by the 
managers of said company, at Chicago.” 

[1] Defendant makes the point that the only power conferred 
upon its agents at Nevada was the power to solicit applications 
for insurance, and to submit them to the company for approval 
before any insurance became binding upon the company ; that the 
agents could not bind the company by a verbal contract of in- 
surance. This point is not well taken. It was said by this court 
in Sheets and Day v. Insurance Co., 153Mo. App. loc. cit. 633, 
135 S. W. 84: 


“We are not saying that a foreign insurance company may 
not employ soliciting agents of limited powers in this state, but 
we are holding that countersigning resident agents are presumed 
to possess authority to make contracts of insurance for their 
principals.” 

And in view of section 7047, R. S. 1909, it is no longer a 
question but that agents of a foreign fire insurance company who 
have power to solicit and take applications, collect premiums, and 
countersign and deliver policies, may bind their principal by an 
oral contract of insurance. Sheets and Day v. Insurance Co., 
supra; Bealmer v. Insurance Co., 193 S. W. 847. The evidence 
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in this case indisputably shows that these agents had such power. 
The contract had between defendant and its agents circumscrib- 
ing the authority of the latter could not limit their power to 
make this oral contract of insurance, as it is to be assumed from 
the evidence that the insured had no notice of this limited 
authority of the agent. Sheets and Day v. Insurance Co., supra. 

[2] It is urged by the defendant that because the application 
stated that the truth of the representations contained therein 
“concerning the property to be insured, being the basis on which 
the insurance is to be effected,” etc., that it is shown on the face 
of the application that the insurance was to be a written policy, 
and that all verbal understandings were merged into the written 
application. It is not necessary for us to say what effect, if any, 
such a construction of the application would have upon the 
status of the insurance, as there is nothing in the application 
indicating that it was the understanding that there should be no 
insurance until a written policy of insurance was delivered. We 
cannot see why there could not be a written application for an 
oral contract of insurance as well as for a written one. 

[3] There is nothing in defendant’s contention that there is 
no proof that plaintiff owned the property. Plaintiff’s wife 
testified, without objection, that the property was owned by her 
husband and herself, and that she notified the agent of this fact, 
and that the agent agreed to insure it in the name of her husband. 

[41 Defendant’s contention that there is no proof that the wife 
was plaintiff’s agent in negotiating the insurance is not well 
taken. She testified directly on this point to the effect that she 
was his agent. Defendant seems to confuse the principle of law 
which’ requires more than merely the declaration of an agent to 
show his agency with the principle that one may testify on the 
witness stand as to facts within his knowledge that create his 
agency. : 

[5] Defendant makes the point that the motion for a new 
trial should have been sustained because the verdict was against 
the weight of the evidence. We have reiterated over and over 
again that this court will not intefere with the discretion resting 
in the triai court in matters of this kind. 

The judgment is affirmed. All concur. 
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WOOLFOLK v. HOME INS. CO. (No. 2200.)* 
(Springfield Court of Appeals. Missouri. April 20, 1918.) 


1. INSURANCE—FOREIGN INSURANCE COMPANY—ESTOPPEL 
BY AGREEMENT OF AGENT. : 

Where the Missouri agent of foreign fire insurance company doing 
business in Missouri under Rev. St. 1909, § 7047, agreed with insured 
that she would be given notice of the falling due of installment 
notes executed by her for the premium on her five-year policy 
covering her barn, the insurance company was estopped from insisting 
on a forfeiture through her failure to pay one of the notes, where 
the agent did not notify her of its being due and delinquent. 


(For other cases, see Insurance, Dec. Dig. § 373[1].) 


2. INSURANCE—ACTION ON FIRE POLICY—EVIDENCE OF 
CUSTOM. 

In an action on a fire policy, where there was nothing in plaintiff's 
-pleading to show that she knew of any custom of the insurer to 
notify its policy holders before installment premium notes came due, 
plaintiff's evidence that such was the insurance company’s custom 
was inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—FOREIGN INSURANCE COMPANY—RULES OF 


AGENCY 


The laws of Missouri hold foreign insurance companies to the same rules 
of agency that they do every one else operating in the state. 


(For other cases, see Insurance, Dec. Dig. § 17.) 


Appeal from Circuit Court, Texas County; L. B. Woodside, Judge. 
Action by Katie Woolfolk against the Home Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, for appellant. 
Lamar & Lamar, of Houston, for respondent. 


FARRINGTON, J. The appellant is a foreign insurance company, 
having complied with the laws of Missouri, against whom a 
judgment in favor of the respondent was rendered in the circuit 
court for the full amount of a fire policy, covering a barn and 
contents, which were completely destroyed by fire. The policy 
was for five years, from September 29, 1915, to September 29, 
1920, the whole premium being $80, which was to be paid as 
follows: $16 when the policy was delivered, which was done, 
and the balance, $16 and interest each succeeding year on October 
Ist, evidenced by installments notes. The fire occurred October 
20, 1916. The installment due October 1, 1916, had not been 
paid. Appellant pleaded as a defense the following provision 
contained in the policy sued on: 


* 202 S. W. Rep. 627. 
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“This company shall not be liable for any loss or damage that 
may occur to the property herein insured while any installment of 
the installment note given for the premium on this policy remains 
past due and unpaid, or while any single payment premium note 
(acknowledged as cash or otherwise) given for the whole or any 
portion of the premium remains past due and unpaid. Payment 
of notes, or installments thereof, must be made to the Home In- 
surance Company at its Western Farm Department in Chicago, 
Ill., or to a person, or persons, specifically authorized to collect 
the same for said company.” 

[1] Respondent asserts that the appellant is estopped to forfeit 
the policy under this provision on account of the following facts, 
which she testified to and which are also admitted by the ap- 
pellant’s agent who wrote and delivered the policy: When the 
policy was delivered plaintiff states she asked about being notified 
when the installments would fall due, and that the agent assured 
her at that time that she would be given notice of the maturity 
of the’payments. The agent gave this testimony: 

“I told her that she would get notice from the company in due 
time before the note or the installment was due.” 

It is admitted that no such notice was ever given or received. 
In determining the character of the agent’s authority we note 
that the appellant is a foreign insurance company, its agent taking 
the application, delivering the policy, collecting the first year’s 
premium, and, as the yearly installments fell due, assisting the 
company in making collection. He was advised by the company 
of those who were delinquent ten days, and was furnished a blank 
form on which he was to notify customers of the company of 
their delinquency. He received a delinquent list showing that 
respondent had not paid her October 1, 1916, installment, some 
ten days prior to the fire. He did not send her the notice which 
he was supposed to give when this delinquent list was sent to 
him. He explains that on receiving the delinquent lists he would 
look over them, and where the parties were good that were 
delinquent, and where he had no doubt but what they would 
pay their installments he did not bother with them, but where 
he considered payment doubtful he notified them of their delin- 
quency and got after the payment. The testimony of the agent 
shows that the he told plaintiff she would get notice of the 
maturity of her installments before they were due, at the time 
he delivered the policy and collected the first premium. There 
is nothing in the evidence before us showing that the powers 
of the agent to agree that notice of maturity of installments would 
be given before they became due were limited in any way, or 
that he had no power or authority to enter into such agreement 
with the assured, nor is there anything in the written contract 
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which is altered or contradicted by such oral agreement to give 
notice. The whole effect of the written contract was that, if 
respondent paid certain premiums at certain times and a loss 
occurred, the appellant would pay the amount of the loss under 
the policy. The contract testified to by both plaintiff and the 
agent as to the giving of notice before the installments fell due 
in no wise alters or contradicts the written instrument. In fact, 
the effect of the oral agreement was to assist and make certain 
the carrying out of the written contract of insurance; that is 
it would tend to induce the assured to comply with her contract 
promptly and strictly. 

Foreign insurance companies doing business in Missouri under 
our laws and under section 7047, R. S. 1909, are required to 
appoint agents, and the purpose of this statute, on reason and 
supported by authority, is that such agents are general agents, 
that such agent is the alter ego of the company, standing here 
as the company, with full power to deal with our people in con- 
tracting insurance, and such agent with such general powers can 
bind the company, when acting within the apparent scope-of his 
authority, which is to make contracts of insurance, as much so 
as by a resolution of the board of directors of the company at 
its home office. It has been held in this state a number of times 
and in other jurisdictions that such an agent may estop his prin- 
cipal from insisting on provisions similar to the one contained in 
the policy before us, where he makes some arrangement or con- 
tract with the assured, or by a course of conduct, which destroys 
the force of the provision contained in the contract. To sustain 
our holding that the agent in this case by his agreement with 
the respondent that she would be given notice before the install- 
ments came due estops the company from insisting on a for- 
feiture, we cite the following authorities: 2 Joyce on Ins. (2d 
Ed.) § 552; 3 Cooley’s Briefs on Ins. p. 2699 (b); 19 Cyc. 799 
(II) ; Gleason v. Insurance Co., 127 Tenn. 8, 151 S. W. 1030, 
loc. cit. 1036; Alexander v. Insurance Co., 67 Wis. 422, 30 N. 
W. loc. cit. 729, 58 Am. Rep. 869; Sheets v. Insurance Co., 153 
Mo. App. 620, loc. cit. 632, 633, 135 S. W. 80; Shook v. In- 
surance Co., 154 Mo. App. 394, loc. cit. 404, 134 S. W. 589; James 
v. Mutual Reserve Fund Life Ass’n, 148 Mo. 1, 49 S. W. 978; 
Nickell v. Insurance Co., 144 Mo. 420, loc. cit. 430, 431, 46 S. W. 
435; Bealmer v. Insurance Co., 193 S. W. 847, loc. cit. 849; 
Madsen v. Insurance Co., 185 S. W. 1168, loc. cit. 1170; Gold 
Issue Mining & Milling Co. v. Insurance Co., 267 Mo. 524, loc. 
cit. 602, 184 S. W. 999; and United Zinc Companies v. General 
Accident Assurance Corporation, 144 Mo. App. 380, 128 S. W. 
836. 

[2, 3] This case was tried before the judge without a jury. 
After the plaintiff had introduced her evidence defendant asked 
an instruction in the nature of a demurrer to the evidence, which 
was overruled, and rested, and the court gave judgment for plain- 
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tiff. In the course of the trial the plaintiff introduced evidence 
tending to show that it was the custom of this company to always 
notify its customers before the installments came due. Such 
testimony was objected to by the defendant for reason that there 
was nothing in her pleading to show that she knew of any such 
custom and relied upon it; that is that plaintiff did not plead the 
custom. We think defendant properly objected to the introduc- 
tion of any evidence of this kind in the absence of such a plea. 
However, the uncontradicted testimony of the plaintiff and of the 
agent of the defendant clearly entitled plaintiff to a judgment 
without the aid of the evidence on the custom. No declarations of 
law were asked by the defendant seeking to have the court disre- 
gard the testimony as to the custom, and none were given; and, 
when this is true, it is our duty to affirm the action of the trial 
court, if there is any correct theory of law upon which it can be 
upheld. 


[4] At this time it may not be out of place to call attention to 
the fact that the laws of Missouri hold insurance companies to 
the same rules of agency that they do every one else operating 
in the state; they cannot carry on a business of seek and hide 
behind an agent who, so far as deriving benefits to the company 
go, has full authority to make contracts of insurance, and by 
provisions and stipulations written by themselves seek to with- 


hold from such agent authority to do what he has apparent 
authority to do in carrying on their chosen line of business. 


The judgment of the circuit court is clearly in accord with the 
law and justice, and is affirmed. 


Sturgis, P. J., and Bradley, J. concur. 


SPRINGFIELD FIRE & MARINE INS. CO. v. FIRST NAT. BANK 
OF TALOGA. (No. 7785.)* 


(Supreme Court of Oklahoma. Dec. 4, 1917. Rehearing Denied Jan. 8, 
1918. Further Rehearing Denied May 21, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—FIRE INSURANCE—KNOWLEDGE OF IN- 
SURER—ESTOPPEL. 


Where an insurance company issues its policy insuring certain property 
against loss by fire with full knowledge of the conditions of the 
title to said property, the nature of the interest of the insured therein, 
and of the changes made in the ownership at the time of the issuance 
and delivery o: of said policy, it is estopped from setting up as a defense 


*172 Pac. Rep. p. 652. 
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in an action on said policy the facts and circumstances concerning the 
condition of the title of the property, the nature of the interest of 
the insured, and the change of ownership, of which it had knowledge 
and notice at the time of issuance of the policy. 


(For other cases, see Insurance, Dec. Dig. § 389[2].) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—FIRE INSURANCE—INSURER’S KNOWLEDGE. 


In an action on a fire insurance policy, evidence that the insurer’s agent 
knew of the condition of the title and of the interests of other 
parties when he delivered the policy and accepted the premiums was 
competent to show the insurer’s knowledge as to title and interests. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Commisioners’ Opinion, Division No. 3. Error from District Court, 
Dewey County; T. P. Clay Judge. 

Action by the First National Bank of Taloga against the Springfield 
Fire & Marine Insurance Company. Demurrer to petition overruled, and 
judgment for plaintiff, and defendant brings error. Judgment affirmed. 


Scothorn, Cladwell & McRill, of Oklahama City, for plaintiff in error. 
Adams & Smith, of Taloga, for defendant in error. 


Pryor, C. This is an action commenced on the 9th day of 
December, 1914, in the district court of Dewey county by the 
first National Bank of Taloga, defendant in error, against the 
Springfield Fire & Marine Insurance Company, plaintiff in error, 
to recover the sum of $1,500 under and by virtue of a certain 
fire insurance policy, by reason of the loss by fire of the prop- 
erty covered by said policy. The parties will be referred to as 
they appeared in the trial court. 

The petition of plaintiff, in substance and in so far as is ma- 
terial to the determination of the questions involved on appeal, 
alleges: That on the 24th day of February, 1914, D. W. Peer 
was the owner of lots 13 and 14 in block 68 of the town of 
Taloga, and of a certain frame building thereon occupied and 
used as a livery barn; that on said date the said D. W. Peer, for 
the purpose of securing a loan of $1,500 made him by the plain- 
tiff, the First National Bank of Taloga, conveyed, executed, and 
delivered to one George W. Strohm a deed to said property; that 
the said Strohm executed his promissory note payable to the 
said D. W. Peer in the sum of $1,500, secured by a real estate 
mortgage on the said premises; that said note and mortgage were 
by the said D. W. Peer assigned and negotiated to this plaintiff ; 
that on the same day, and as a part and parcel of the same trans- 
action, the defendant, the Sprinfield Fire & Marine Insurance 
Company, issued its insurance policy in the sum of $1,500 to the 
said George W. Strohm, insuring the building situated on said 
lots against loss by fire, which insurance policy contained the 
following clause: ; 


“Loss, if any, under this policy, payable to D. W. Peer, mort- 
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gagee. as his interest may appear, subject to all conditions of 
said policy” 

-——that as a part and parcel of the same transaction George W. 
Strohm delivered the said insurance policy to the plaintiff as col- 
lateral security for the payment of the indebtedness above men- 
tioned, and that said policy has been in the possession of the 
plaintiff ever since; that as a part of the same transaction and 
on the same date George W. Strohm executed and delivered a 
deed reconveying said property to D. W. Peer; that said de- 
fendant had full knowledge of the facts and these actions with 
reference to the title of the property; that on the 3d day of 
August, 1914, the property insured was totally destroyed by fire; 
that proper notice and proof of said fire and loss was made to 
the defendant company; that after the loss by fire of said prop- 
erty, on the 17th day.of November, 1914, the said D. W. Peer 
and George W. Strohm assigned all of their interest in the pro- 
ceeds of said policy to this plaintiff; that the insured had faith- 
fully performed all of the conditions contained in said policy 
obligatory upon him, and that, with full knowledge of all of the 
facts and circumstances surrounding the transactions between 
the said George W. Strohm and D. W. Peer and the plaintiff 
herein, the defendant thereafter accepted the premium for said 
policy; that the defendant company, through its duly authorized 
agent, had full knowledge of all of the transactions between the 
said D. W. Peer and George W. Strohm and the plaintiff con- 
cerning the property and the mortgage executed thereon, and the 
nature of the title and interest of each, and consented to all of 
said transactions. The petition has attached thereto copies of 
the said insurance policy and of the assignments of said policy 
to plaintiff by the said D. W. Peer and George W. Strohm. 

Plaintiff asked for judgment in the sum of $1,500. Defendant 
filed a demurrer to the petition of plaintiff on the ground that 
the petition failed to state facts sufficient to constitute a cause of 
action, and, as a special ground of demurrer, that the petition 
showed upon its face that there had been a change of ownership 
of said property subsequent to the issuance of said policy in vio- 
lation of the provisions of said policy, which rendered the same 
void. ‘This demurrer was overruled by the trial court. There- 
after defendant filed an answer interposing a general denial of the 
allegations of plaintiff’s petition, alleging as-a further defense 
breach of the policy contract by reason of change of ownership 
of the property insured, and alleging that the assured had con- 
cealed and misrepresented material facts in securing said policy, 
and that the said George W. Strohm had no insurable interest in 
the property insured. 

The only contentions urged on appeal by the defendant which 
have sufficient merit to require consideration are: First, that 
the court erred in overruling the demurrer of the defendant to 
plaintiff's petition; second, that the policy was rendered void by 
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reason of the acts of the insured in changing the ownership of 
the property insured, and thereby defeating thé rights of plain- 
tiff; third, that the court erred in admitting incompetent evidence. 

{1} As the first and second propositions involve the same 
question of law, we will consider them together. The bank is 
the assignee of the said D. W. Peer of the mortgage referred to 
in said policy, and: therefore has whatever right to the proceeds 
of the policy that D. W. Peer had before the assignment. Plain- 
tiff is also the assignee of the rights of both George W. Strohm 
and D. W. Peer to the proceeds under said policy by virtue of 
the written assignment executed after the loss occurred. This 
narrows the question down to whether or not the transaction be- 
tween the said D. W. Peer and George W, Strohm concerning 
the property and ownership thereof is sufficient to render the 
insurance policy void and defeat the plaintiff’s rights thereunder. 
The petition alleges, and the evidence of the plaintiff reasonably 
supports the allegations, that defendant, through its duly author- 
ized agent, had full knowledge of the execution of the various 
instruments complained of and their purport and the purpose 
and intention of the parties in executing the same, and, knowing 
these facts, issued and delivered the policy sued on and after- 
wards accepted the premium under said policy from the said D. 
W. Peer. ; 

A party to a contract cannot execute the same and accept bene- 
fits thereunder with full knowledge of the facts and circum- 
stances surrounding the execution of the deed and afterwards 
take advantage of the same circumstances which he had full 
knowledge of to defeat the obligations imposed upon him by 
such contracts, nor will an insurance company who knows of 
the nature of the ownership of the parties to the property insured 
be allowed to say, after issuing the policy and accepting benefits 
thereunder, that the insured did not have an insurable interest in 
said property. Germania Fire Ins. Co. v. Barringer, 43 Okl. 279, 
142 Pac. 1026; Northam v. International Ins. Co., 45 App. Div. 
177, 61 N. Y. Supp. 45; Id., 165 N. Y. 666, 59 N. E. 1127; Rob- 
bins v. Springfield Fire & Marine Co., 149 N. Y. 477, 44 N. E. 
159; Light v. Countrymen’s Fire Ins. Co., 169 Pa. 310, 32 Atl. 
439, 47 Am. St. Rep. 904; Appleton Iron Co. v. British America 
Assurance Co., 46 Wis. 23, 1 N. W. 9, 50 N. W. 1100; Grabbs 
v. Ins. Co., 125 N. C. 389, 34 S. E. 503; Gerringer v. North 
Carolina Home Ins. Co., 133 N. C. 407, 45 S. E. 773. 

In the case of Gerringer v. North Carolina Home Ins. Co., 
133 N. C. 410, 45 S. E. 774, the Supreme Court of ‘North Caro- 
lina, in discussing the question under consideration here, uses the 
following language: 

“We cite with approval the language of Mr. Justice Douglas 
in Grabbs v. Insurance Co., supra: ‘We think the rule is well 
settled that where an insurance company, life or fire, issues a 
policy with full knowledge of existing facts, which by its terms 





Fire, &c.] Sp’ngfield F. & M. Co. v. First Nat. Bank. 97 


would work a forfeiture of the policy, the insurer must be held 
to have waived all such conditions, at least to the extent of its 
knowledge, actual or constructive. It cannot be permitted to 
knowingly issue a worthless policy upon a valuable consideration. 
An implied waiver is in the nature of an estoppel in pais, which 
might well be enforced by any court of equity under such cir- 
cumstances.’ It would seem that common fairness would demand 
that upon a full, frank disclosure of the condition of the title to 
the property made to the agent of the company at the time of or 
before the issuing of the policy, and as the basis therefor, the 
agent should inform the applicant that he had no insurable in- 
terest, if such was the case, or, in default thereof, bind his prin- 
cipal to perform its contractual obligations. This is nothing 
more than the application to the contract of insurance of the 
well-settled elementary principle that if one fails to speak when 
it is his duty, he shall not thereafter be permitted to do so for 
the purpose of avoiding a liability assumed at the time of such 
failure. If there be any concealment or fraudulent representa- 
tion of material facts by the insured, the same principle relieves 
the insurer from liability. The contract of insurance must be 
the result of fair, honest disclosures of all facts material to the 
risk assumed. These principles are recognized and enforced by 
all of the courts, both state and federal. That notice to the agent 
of all matters affecting the risk is notice to the company is well 
settled by abundant authority. Horton v. Ins. Co., 122 N. C. 
499 {29 S. E. 944], 65 Am. St. Rep. 717.” 

The Supreme Court of Wisconsin, in the case of Appleton Iron 
Co. v. British America Assurance Co., supra, held: 

“Where an insurance company issues a policy on mortgaged 
personal property to the mortgagor, and by the terms of the 
policy makes the loss payable to the mortgagee, as his interest 
may appear, it is estopped to say that the mortgagor had no in- 
surable interest in the property.” 

The above-cited cases clearly establish the law that, where an 
insurance company has issued an insurance policy insuring against 
loss by fire property of which it has full knowledge of the condi- 
tion of the title and the interest of the insured, it will not be al- 
lowed to set up the defense to avoid liability under said policy 
that the assured did not have an insurable interest in said prop- 
erty or that the title to said property was not such as would sup- 
port an insurable interest. The changes in the ownership of the 
property insured in this case were made with the knowledge and 
consent of the agent and at the time of the issuance of the policy. 
The property was conveyed by D. W. Peer to George W. Strohm, 
who executed his mortgage to D. W. Peer on said property, and 
executed and delivered a deed of reconveyance to the said D. W. 
Peer. The mortgage above contained the clause that in case of 
loss, if any, the same should be paid to D. W. Peer as his interest 
might appear. This mortgage was a part of this same transac- 

Vol. LII—1. 
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tion wherein the deeds were executed and the policy executed and 
delivered. There was no change in the ownership of this property 
after the issuance and delivery of the policy. The premiums 
were accepted by the agent of the company under said policy with 
full knowledge of all the transgctions complained of concerning 
said property. Not only the law, but the principles of reason 
and justice, seem to be against the contention of the defendant 
that it could not avoid the policy on the grounds which it has 
set up as a defense. It is estopped to deny liability by reason of 
the facts which were fully within its knowledge at the time that 
it executed and delivered said policy. There were no facts that 
occurred after the issuance of the policy complained of by the 
defendant. 

[2] The testimony admitted by the court of which the defend- 
ant complains was testimony tending to show that the agent of 
the company had knowledge of the condition of the title of the 
property and the interests of D. W. Peer, George W. Strohm, and 
the plaintiff bank at the time of the issuance and delivery of the 
policy and the acceptance of the premiums thereunder. 

Under the principle announced by the court in the cases of 
Germania Fire Ins. Co. v. Barringer, supra, Western Nat. Ins. 
Co. v. Marsh, 34 Okl. 414, 125 Pac. 1094, 42 L. R. A. (N. S.) 
991, Ins. Co. v. Little, 34 Okl. 449, 125 Pac. 1098, and Merchants’ 
Ins. Co. v. Marsh, 34 Okl. 453, 125 Pac. 1100, 42 L. R. A. (N. 8.) 
996, this evidence was clearly competent to establish the knowl- 
edge of the company as to the facts and circumstances surround- 
ing the condition of the property and title thereto and its owner- 
ship at the time of the execution and delivery of said insurance 
policy. 

Therefore the judgment of the trial court should be affirmed. 


Per CurtAM. Adopted in whole. 


PALATINE INS. CO. et al. v. GRIFFIN. (No. 1105.)* 


(Court of Civil Appeals of Texas. Amarillo. March 6, 1918. Rehearing 
Denied April 24, 1918.) 


7. INSURANCE—INSURER’S LIABILITY FOR ACT OF AGENT— 
CONSPIRACY. 

Where a fire insurance agent refused to write insurance for an individual, 
and agreed to enter into conspiracy with other insurance companies 
to prevent such individual from obtaining insurance, his act did not 
bind his principal, since it was not within the scope of his employment. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


* 202 S. W. Rep. 1014. 
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8. INSURANCE--INSURER’S LIABILITY FOR ACT OF AGENT— 
RATIFICATION. 


Where an insurance agent had prevailed upon his own and other insurance 
companies to refuse to write insurance for an individual, the act of 
such companies in complying with his request did not constitute a 
ratification of his unauthorized act, so as to make them liable therefor. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


Appeal from District Court, Potter County; Hugh L. Umphres, Judge. 

Action by John E. Griffin against the Palatine Insurance Company 
and others. Judgment for plaintiff, and defendants appeal. Reversed 
and remanded. 


Thompson, Knight, Baker, & Harris and George, all of Dallas, 
Andrews, Streetman, Burns & Logue, of Houston, and T. F. Turner 
and A. S. Rollins, both of Amarillo, for appellants. 

Kimbrough, Underwood & Jackson, Madden, Trulove, Ryburn & 
Pipkin; Reeder & Reeder, and J. B. Dooley, all of Amarillo, for appellee. 


Boyce, J. Appellee, Griffin, brought this suit against appel- 
lants, the Palatine Insurance Company of London, the Commer- 
cial Union Fire Insurance Company of London, the American 
Central Insurance Company of St. Louis, Mo., the St. Paul Fire 
& Marine Insurance Company of St. Paul, Minn., the National 
Union Fire Insurance Company of Pennsylvania, and the Fire- 
men’s Fund Insurance Company of San Francisco, Cal.; being 
insurance companies holding policies of insurance on plaintiff’s 
stock of groceries and fixtures used in connection therewith at 
the time of the fire hereinafter mentioned, and the individual 
defendants, Wm. P. Cassell, L. R. Cole, and E. W. Roberts, ad- 
justers, representing said defendant insurance companies in the 
adjustment of said fire loss. Plaintiff alleged that following a 
partial destruction of his fixtures and stock of goods by fire on 
April 20, 1913, defendants Cassell and Cole, adjusters represent- 
ing the defendant insurance companies in adjustment of the fire 
loss, entered into a conspiracy in behalf of themselves and their 
employers to bluff and coerce the plaintiff into a settlement and 
adjustment of his claim for loss on account of said fire at a much 
smaller amount than he was justly entitled to, and in order to 
carry out such plan threatened the plaintiff that if he did not 
settle “their way” he should never again have any insurance on 
his stock and fixtures; that plaintiff refused to accede to their 
demands, and thereafter said defendants, in order to carry out 
said threats, entered into a conspiracy to injure plaintiff in his 
business by means of false statements and imputations affecting 
his character and business, charging by innuendo that plaintiff 
had been guilty of the crime of arson in connection with the said 
fire; that in pursuance of such conspiracy defendant insurance 
companies canceled the policies of insurance held by them on 
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plaintiff’s said stock and fixtures, and by the means of such false 
and fraudulent statements, innuendoes, and communications to 
other insurance companies with whom plaintiff had secured insur- 
ance caused them also to cancel their policies, and also by such 
means caused all other insurance companies doing an insurance 
business at Amarillo to refuse to write any insurance on the 
property of plaintiff, thus organizing and maintaining against the 
plaintiff an insurance boycott; that plaintiff’s business was 
greatly damaged by reason of his inability to secure insurance, 
and that on account of being without insurance he cannot pur- 
chase goods in large quantities on credit from the wholesale 
houses as he otherwise could have done, so that the volume of his 
business and profits on account of the lack of necessary stock is 
greatly reduced. The petition sets out at length numerous acts 
and statements alleged to have been done and made in pursuance 
and in accomplishment of the’ purposes of such conspiracy. These 
allegations, as well as such special features of the defendant’s 
answer as will be necessary to notice, will be further referred to 
in the consideration of questions discussed later. 

A proper consideration of the case requires a rather full state- 
ment, and we will at this time outline the facts, and will later 
supply such details in statement as are necessary. 


Griffin had a fire in his grocery store on the night of April 20, 
1913, the origin of which was unknown. The defendant insur- 
ance companies had insurance policies on the stock and fixtures, 
which were damaged by this fire. The Bates Adjustment Com- 
pany, which is alleged to be a partnership composed of the de- 
fendants, L. R. Cole, E. W. Roberts, and others, the said Cole 
and Roberts being the only members of said organization served 
and answering, was engaged as an independent insurance ad- 
juster, accepting employment’ as might be offered by insurance 
companies in the adjustment of claims, etc. The defendant insur- 
ance companies, except the National Union Fire Insurance Com- 
pany, employed the said Bates Adjustment Company to represent 
them in the adjustment of the claim, resulting from the fire, the 
companies acting independently of each other in this employment ; 
T,. R. Cassell, the state agent for the defendant National Union 
Fire Insurance Company, represented it in the adjustment of said 
loss. 


The adjusters Cole and Cassell, who resided in Dallas, met in 
Amarillo about April 23d for the purpose of proceeding with the 
adjustment of said fire loss. The evidence in support of the 
verdict justifies the conclusion that they took an arbitrary and 
unreasonable attitude in the negotiations for settlement, offering 
Griffin much less than he was entitled to in settlement, and in- 
forming him that if he did not settle their way he would never 
get any more insurance. The evidence is also sufficient to show 
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that Cole might have some ill will against Griffin on account 
of a disagreement over settlement of loss in a previous fire. 
Griffin declined to settle their way, and Cole, on April 28th, 29th, 
and 30th, reported by letter to the insurance companies employ- 
ing him. His report, except that made to the Firemen’s Fund 
insurance Company, is in identical terms, and it as follows: 

‘Relative to claim under the above policies, we beg to advise 
that we visited Amarillo durng the week, but were unable to 
dispose of this loss. We found this assured, as he had been in 
previous fires, one of the most contentious men it has been our 
experience to deal with in adjustments of fire losses. The fire 
which damaged the property originated under rather suspicious 
circumstances, in the rear room of his store, about 4:30 on the 
morning of April 20th, starting in a pile of trash and sweepings, 
which had been the accumulation of a few days prior to the fire. 
On December 26, 1911, about 3 o’clock in the morning, this as- 
sured had a fire, which originated in practically the same place 
and manner as this one. On March 3, 1912, a fire originated in 
the drug store in the same building, but on the opposite side of.a 
partition. At this time the writer was one of the adjusters of 
the loss, and finally succeeded in disposing of same by the pay- 
ment of $150 alleged smoke damage, after the assured had stood 
out for some time on a claim of $1,500. The fire of December 
26th, the insured had a sound value of stock, according to the 
appraisement, of $16,000, which at this time the stock is about 
$7,000. The appraisers made an award of $2,590 on the Decem- 
ber fire, and in an effort to dispose of this claim we offered $1,- 
900. You can see that on a stock of less than one-half the amount 
your offer is in excess of that awarded by the appraisers on the 
December, 1911, fire; the assured, however, was very arbitrary, 
taking the position that he is entitled to $5,000, and cannot pos- 
sibly dispose of his stock at a loss of less than that amount. It 
is our opinion that he is desirous of going out of busines and 
would like to have the insurance companies take the stock. This, 
however, we do not expect to consider, but will no doubt be 
forced to resort to appraisal to dispose of this claim. In the 
meantime, we would suggest that you take immediate steps to 
cancel your policies, subject to this claim, as we believe this man 
capable of taking most any action that might be of benefit to him 
financially. We will advise you as the matter develops, and trust 
our action in the end will be satisfactory. 

“Yours very truly, Bates Adjustment Co., by L. R. Cole.” 

His report to the Firemen’s Fund Insurance Company is as 
follows: 

“Re Loss Policy 22855, Amarillo, Texas Agency. 

“Relative to claim under above number, we inclose proof ex- 
ecuted by the Griffin Grocery Company, by J. E. Griffin, propri- 
etor, in the sum of $39.95. If papers are found in order, please 
forward draft in payment. The loss occurred about 4:30 on the 
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morning of April 29th, originating in a pile of trash and sweep- 
ings in the rear room of the grocery store; the trash having been 
the gatherings from the floor of the near market of a few days 
prior to the fire. We believe the fire to have been accidental in 
its starting. In the adjustment of the claim on furniture and 
fixtures we found him reasonable, and had no trouble in dispos- 
ing of the loss. We were, however, unable to agree upon the 
stock loss, and will no doubt be forced to appraise the same. 
This is the.third fire this assured has had within the past fifteen 
or sixteen months—the first one originating approximately the 
same place and manner as this one. It occurred on the morning 
of December 26, 1911. On March 3, 1912, a fire originated in 
the drug store in the same building, occupied by the assured, and 
he made claim for smoke and water damage to his stock at that 
time, being very arbitrary in the settlement. He made a claim of 
$1,500 damage to stock at that time, which was finally settled by 
the writer and other adjusters for $150. His first fire was closed 
by appraisement. Practically all companies after the second 
claim refused to write further insurance for this man, and we 
have no doubt but that when this matter is disposed of he will be 
unable to procure insurance from any company. We give you 
this information in order that you may take action accordingly if 
you so desire,” etc. 

In a later report of June 3, 1913, to the American Central In- 
surance Company, and the St. Paul Fire Insurance Company, in 
which the adjustment finally made was reported, Cole repeats the 
information as to the origin of the fire, and states that: 

“The fire chief of Amarillo believes that Griffin was instru- 
mental in starting the fire. We are not thoroughly convinced, 
however, that this is true, but in the disposition of the claim we 
found Mr. Griffin very arbitrary.” 

The information as to the number of fires and difficulty in set- 
tlement is again repeated, and said letter contains this additional 
statement: 

“We suggest that in the future you decline any insurance for 
this party on any sort of property. If he is honest as to the 
origin of fires he is certainly very unfortunate, and by reason of 
his being arbitrary in his settlement is an undesirable risk for 
any insurance company.” 

On receipt of the reports of April 28th to 30th, above referred 
to, the Palatine and the Commercial Union Companies, acting 
through R. D. Coughanour, state agent, and the Firemen’s Fund, 
acting through C. C. Wright, state agent, immediately ordered 
the cancellation of their policies on the said stock and fixtures. 
The American Central Insurance Company and the St. Paul Fire 
& Marine Insurance Company, whose state agents were Cravens 
and Gage, of Houston, Tex., did not cancel their policies until 
settlement was finally made for the loss following the report of 
June 3d above referred to. Cassell, state agent for the National 
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Union Fire Insurance Company on April 28th, ordered the can- 
cellation of the insurance held by said company on Griffin’s stock. 

Cassell and Cole, representing their said companies, demanded 
an appraisal under the terms of the policy, and named a Mr. 
Cooper as one of the appraisers. Pending the appraisement 
Griffin opened up business across the street from his old store, 
with a new stock of goods. In about ten days after the fire Cole 
was again in Amarillo and called on Griffin, and again told him 
that he had better settle, that if he got on the blue book he would 
never get off, insisting that the fire looked strange, and that 
Griffin was seeking to make money out of it, whereupon Griffin 
used some very abusive language toward him, and he left the 
store. A. S. Stinett was chosen by Griffin as one of the apprais- 
ers, and the two appraisers met at Amarillo on May 21st for 


the purpose of proceeding with such matter. At this time Cas- - 


sell and Cole were again in Amarillo and made some observation 
to Stinett as to the frequency of Griffin’s fires. In the adjustment 
following the work of the appraisers the insurance companies 
took Griffin’s stock of goods, paying him $6,100, and sold this 
stock of goods to Lee Bivins for $3,000. During the negotiations 
with Bivins for this sale Cole and Cassell referred to the fact 
that they had had considerable trouble with Mr. Griffin, and there 
had been considerable fires, and asked Bivins if Griffin was going 
back into his building, it appearing that Griffin had been occupy- 
ing under lease a portion: of the Bivins building, and informed 
Bivins that if Griffin went into his building they would have to 
cancel the insurance on such building. Cassell also told Currie, a 
local insurance agent in Amarillo, some time pending the adjust- 
ment, that he was contemplating canceling all insurance policies 
on the Bivins building. 

Griffin did move back into the Bivins building, and Cassell, 
state agent for the National, and Coughanour, state agent for the 
Palatine and the Commercial Union, directed the cancellation of 
their policies on the building and other occupants thereof. Later 
the local agent for the American Central Insurance Company 
wrote a policy on Griffin’s stock, and Cravers & Gage, state 
agents, directed its cancellation by wire, following this by letter 
referring to the fact that the last loss by fire was very difficult 
to adjust, and stating that they preferred to discontinue writing 
insurance for Griffin. Some of the local agents in Amarillo, 
representing other companies, wrote insurance for Griffin, and 
these policies were later canceled on direction of the home office, 
and other insurance agents wrote their companies, requesting in- 
surance for Griffin,.and this was declined. These cancellations 
and declinations of insurance were made some of them without 
statement of any reason. One general agent stated, “Informa- 
tion which we have which is confidential is of such character that 
we would prefer to be without the line;” and another stated that 
it was on a prior loss and had Griffin on its avoidance list. One 
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communication from Dallas, dated May 22, 1913, gave as a rea- 
son “the position taken by Griffin in recent losses.” Within a few 
months after the fire it became generally understood among the 
insurance agents at Amarillo that the companies would not write 
insurance for Griffin. No communications from any of the de- 
fendants among themselves, except as we have stated, or from 
them to any other insurance company, canceling or declining to 
write insurance for Griffin, was shown. It was shown, however, 
that many insurance companies, doing business in Texas, includ- 
ing all of the defendant companies, except the St. Paul and the 
American Central, have their general offices in what is known as 
the Insurance Building, in Dallas, in which the Bates Adjustment 
Company has its office, and that it is common for insurance men 
to swap information as to risks, losses, adjustments, and such 
matters, though the state agents representing the defendant com- 
panies deny having given any specific information as to the com- 
munications made to them by Cole, or having solicited other in- 
surance companies not to write insurance for Griffin. It also 
appears that the local agents of insurance companies at Amarillo 
make daily reports to their companies, and that special agents for 
various companies doing business at Amarillo visit said place 
frequently, some of them as often as once each month; it being 
the duty of these special agents to gather information as to in- 
surance risks and report to their respective companies. It also 
appears that the mercantile agencies, such as Bradstreet and Dun, 
in their reports on mercantile firms, make mention of any fires 
suffered by such person, and how settled, by appraisement, etc. 

It further appears that many companies, there being specific 
evidence as to 19, had cancelled insurance or refused to write in- 
surance for Griffin following the second fire referred to in the 
above letters of Cole. Some of these cancellations and instruc- 
tions not to write gave no reason; others assigned the following 
reasons:: “Special agent’s report”; “Last loss we propose pay- 
ing;” “Adjuster Miller’s report;” “Two losses and unsatisfac- 
tory adjusment;” “Special Agent Yesner desires cancellation ;” 
“Assured unfortunate and thinks it better to give company bene- 
fit of the doubt;” “No mercantile rating and unfortunate as to 
fires in short space of time,” etc. 

There is testimony that justifies the conclusion that the state- 
ment as to the place of the origin of the fire as made in Cole’s 
report is untrue, some of the witnesses giving it as their opinion 
that the fire must have started near the roof of the building. Ac- 
cording to Griffin's testimony, the statement that he demanded 
$1,500 smoke damage from the fire originating in the drug store 
is also untrue; his testimony being to the effect that when first 
called upon he stated that he thought his damage was from $300 
to $500, but the adjustment was effected without difficulty. 

The state agents of the defendant companies had entire con- 
trol of the business of said companies in Texas, being the mana- 
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gers of such business within the state. The defendants offered 
evidehce to the effect that in passing on the desirability of an 
insurance the previous fire record of the applicant for insurance 
and his attitude in settlement of previous losses is taken into con- 
sideration, that appraisal is seldom necessary in adjustment, and 
that a person with a record of three fire losses within a period of 
sixteen months and two appraisals in adjustment thereof would 
not be considered a desirable insurance risk. 

All fire insurance policies provide that they are terminable at 
the option of the company, on five days’ notice. 

The jury found in response to special issues that all of the 
defendants entered into a conspiracy to injure the plaintiff in 
his business, and that he was injured thereby, awarding him 
$7,500 actual, and $5,000 exemplary, damages, and judgment was 
accordingly entered for the plaintiff against all of the defendants 
for said amount. 

The record is very voluminous, and each of the appellants has 
briefed the case separately, each presenting some 90 assignments, 
though a great many of these are identical. It will be impossi- 
ble to consider these assignments separately and in detail, and 
the case will be disposed of by a general discussion of the law 
and reference to particular assignments when necessary. A 
clear understanding of the cause of action on which the recovery 
was had will, we think, simplify the consideration of the case. 
The conspiracy to coerce plaintiff into a settlement by threats of 
loss of insurance was fruitless, and this fact is only material as 
tending to establish the further conspiracy to carry the threats 
into execution. Plaintiff’s petition has much to say about a con- 
spiracy to defame the plaintiff, as well as a conspiracy to injure 
him in his business, and the damages are alleged to be $20,000 
as damages to plaintiff’s good name, $10,000 damages to his busi- 
ness, and $10,000 damages, to his credit. Exemplary damages 
are prayed for in addition to these items. The court only sub- 
mitted the issue of damage to plaintiff’s business, and appellee 
in his brief states that the suit is not an action for libel and slan- 
der, but “an action for malicious conspiracy to injure plaintiff in 
his business by wrongful and unlawful means.” We may be a 
little more specific and say that the cause of action as developed 
on the trial was for a conspiracy to prevent plaintiff from secur- 
ing insurance on his business. 

[1] A definition of “conspiracy” very generally adopted is 
'given in Commonwealth v. Hunt, 4 Metc. (Mass.) 111, 38 Am. 
Dec. 349, and quoted in R. C. L. vol. 5, p. 1061, as follows: 

“A conspiracy must be a combination of two or more persons 
by some concerted action to accomplish some criminal or unlaw- 
ful purpose or to accomplish sorhe purpose not in itself criminal 
or unlawful by criminal or unlawful means.” 

The purpose of the conspiracy is to be ordinarily determined 
by the quality of the acts to be performed thereunder. Green v. 
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Bennett, 110 S. W. 108.' This may not, however, be always lit- 
erally true where the acts to be done or withheld are themselves 
performed or withheld as an inducement to some other unlawful 
act. ‘Toledo Ry. Co. v. Pennsylvania Co, (C. C.) 54 Fed. 737, 19 
L. R. A. 387; Graham v. St. Charles Street Ry. Co., 47 La. Ann. 
214, 16 South. 806, 27 L. R. A. 416, 49 Am. St. Rep. 366. The pur- 
pose of a conspiracy need not be necessarily to perform a criminal 
act, but the purpose is unlawful when it is proposed to wrongfully 
violate some right, either of the public or an individual. Bishop 
on Criminal Law, vol. 2, § 178; Commonwealth v. Hunt, supra. 
Many general statements may be found to the effect that a con- 
spiracy to injure the business of another is a combination for 
unlawful purposes. Confusion will be avoided, however, if we 
are careful to remember in considering such general statements 
that “injury,” as it is thus used means damage resulting from the 
wrongful violation of a legal right. W. Va. Transportation Co. 
v. Standard Oil Co., 50 W. Va. 611, 40 S. E. 591, 56 L. R. A. 
807, 88 Am. St. Rep. 895; Macauley v. Tierney, 19 R. I. 255, 33 
Atl, 1, 37 L. R. A. 459, 61 Am. St. Rep. 770; Doremus v. Hen- 
nessy, 176 Ill. 608, 52 N. E. 924, 54 N. E. 524, 43 L. R. A. 797, 
802, 68 Am. St. Rep. 203; Brennan v. United Hatters, 73 N. J. 
Law, 729, 65 Atl. 165,9 L. R. A. (N. S.) 261, 118 Am. St. Rep. 
727, 9 Ann. Cas. 698. The wrongful violation of a right is the 
basis of all liability in cases of tort, so that when we come to de- 
termine whether the purpose of a combination is to injure an- 
other we must, before we can call the combination a conspiracy, 
ascertain the specific right that the combination proposes to 
wrongfully violate. We use the word “wrongfully” in this con- 
nection in view of the fact that most rights are only correlative; 
that is, are liable to overlap some right of another who would not 
be liable for its transgression if he violated it in the exercise of 
some right of his own of equal or superior dignity, in which case 
the violation is not wrongful and is said to be justified, and this 
is the basis of so much that has been said about “justification” in 
the law of conspiracy. The unlawful means used in the viola- 
tion of a right which may make the violation of another’s right 
wrongful, where it might otherwise be justified, may be properly 
considered in connection with the issue of justification in such 
cases. Civil liability in cases of conspiracy follows only in case 
of damages resulting from acts done under the conspiracy. 
“The true test as to whether such action will lie is whether or 
not the act accomplished after the conspiracy has been formed 
is itself actionablee * * * And the first question to be de- 
termined is whether, on account of the acts charged by plaintiff 
against the defendants, he would have had a cause of action 
against either of them if no conspiracy had been charged. If he 
would have had, then he may maintain his action for a conspiracy. 
If he could not have sustained a separate action against either of 
the defendants on account of the matters complained, of, the ad- 
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ditional charge of conspiracy will not give it.” Delz v. Winfree, 
80 Tex. 400, 404, 16 S. W. 111, 112, 26 Am. St. Rep. 755. 

We shall refer to this test again in the course of our opinion. 

The first. proposition, then, to be considered, is whether the 
purpose of the combination was to wrongfully violate any right 
of the plaintiff under the following circumstances: First, if the 
agreement was to control only the action of the parties forming 
the combination; second, if the agreement went. further than 
this and included the influencing of others to a like action by 
means of false representations, etc. The manner of the submis- 
sion of the case, as we shall later see, requires this separation of 
the proposition. The plaintiff had the right to pursue his busi- 
ness and employ the agencies necessary and usual in the conduct 
thereof, free from interference of others not acting in pursuance 
of some superior or equal right of their own. Contracts of in- 
surance against fire are shown to be an important incident to the 
running of a mercantile business. They obviously enable one 
so engaged to trust his own capital and that of his creditors in 
such business more freely and are an important asset in deter- 
mining the commercial credit to which such a business would be 
entitled. It has been long established that one inducing the breach 
of contract commits a wrong which is actionable. Raymond v. 
Yarrington, 96 Tex. 443, 72 S. W. 580, 73 S. W. 800, 62 L. R. A. 
962, 97 Am. St. Rep. 914. But plaintiff in this case had no abso- 
lute contracts of insuyance, since the policies were terminable at 
the option of the insurance companies. The companies therefore 
had an absolute right to cancel their insurance policies. They also 
had an absolute right to refuse to write insurance for Griffin, and 
this absolute right to cancel policies and refuse to write insur- 
ance would be a complete justification for such action, whether 
it proceeded from whim, caprice, or ill will. All other insurance 
companies likewise had the right to refuse to write insurance for 
plaintiff. For a long while, in the development of the law, it 
was debatable whether any action would lie for the interference 
in any but some right definitely fixed by contract; but right of 
freedom in seeking and obtaining such services as labor, insur- 
ance, etc., in the conduct of one’s business, is as important as the 
preservation of such rights after they have been definitely ac- 
quired, and interference in the employment of such agencies may 
be just as harmful as disturbance thereof after they have been 
secured, and the result of the modern decisions is to give a right 
of action for interference in such matters where the interference 
is not the result of the exercise of some right of the other party. 
This right of freedom from interference is, of course, a relative 
one in the sense that it is likely to conflict with the rights of 
others in the exercise of a similar freedom when it becomes, of 
course, a question of whether the interference of the right on the 
one part is justified by the exercise of some right of the interferer. 
[2] It is, however, definitely settled that one who, without 
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justification of acting in the exercise of any right of his own, 
interferes with the freedom of another in his employment of the 
agencies of his business, is liable for the injuries resulting. Delz 
v. Winfree, supra; Brown v. American Freehold Mortgage Co., 
97 Tex. 599, 80 S. W. 985, 67 L. R. A. 195; Hitchman Coal & 
Coke Co. v. Mitchell, 245 U. S. ——, 38 Sup. Ct. 78, 62 L. Ed. 
——,; Walker v. Cronin, 107 Mass. 563; Doremus v. Hennessey, 
176 Ill. 608, 52 N. E. 924, 43 L. R. A. 800, 802, 68 Am. St. Rep. 
203; Plant v. Woods, 176 Mass. 492, 57 N. E. 1011, 51 L. R. A. 
343, 79 Am. St. Rep. 30; Passaic Paint Works v. Walker Dry 
Goods Co., 105 Fed. 163, 44 C. C. A. 426, 62 L. R. A. 673, where 
an extensive note on this subject may be found; Vegelahn v. 
Guntner, 167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 726, 57 Am. 
St. Rep. 443; Brennan v. United Hatters, 73 N. J. Law, 729, 65 
Atl. 165,9 L. R. A. (N. S.) 261; R. C. L. vol. 5, p. 1090 et seq. ; 
Corpus Juris, p. 581 et seq. The cases of Delz v. Winfree and 
Brown v. American Freeholder Mortgage Co., supra, are typical 
cases. In Delz v. Winfree it was alleged that defendants, without 
justification, combined to refuse to sell live animals for slaughter 
and slaughtered meat to plaintiff, who was a retail butcher, and 
to induce others to take similar action so that plaintiff could not 
secure the meat necessary to carry on his business, and it was 
held that this interference with plaintiff’s business was wrongful 
and afforded a cause of action. The purpose of the conspiracy 
was unlawful because it was to violate, without justification, the 
plaintiff’s right of freedom in purchasing meat necessary to carry 
on his business. 

[3] In the case of Brown v. American Freehold Mortgage Co., 
supra, the plaintiff was a loan agent, who had been engaged in 
business for a number of years, having connections through 
which he could secure money to lend and having built up a large 
clientele of borrowers. The defendants entered such business, 
and for the purposes of securing the representation of a com- 
pany for which plaintiffs were lending money and to prevent him 
securing the representation of other companies, and to drive 
away his customers, circulated slanderous reports concerning plain- 
tiff’s financial standing and honesty; the purpose of the defend- 
ants being to secure the business for themselves. The effect of 
the decision is that, while the interest of the defendants as com- 
petitors would justify them in interfering with plaintiff’s busi- 
ness and securing it for themselves by lawful means, such as 
reduction of interest rates, lawful solicitation, etc., this right did 
not justify the use of the unlawful means resorted to in the ac- 
complishment of this purpose. Olive v. Van Patten, 7 Tex. Civ. 
App. 630, 25 S. W. 428; Grand Lodge, Order of Hermann Sons 
v. Schuetze, 36 Tex. Civ. App. 539, 83 S. W. 246; Wills v. 
Central Ice & Cold Storage Co., 39 Tex. App. 483, 88 S. W. 
269; I. & G. N. Ry. Co. v. Greenwood, 2 Tex. Civ. App. 76, 21 
S. W. 561; Green v. Bennett, 110 S. W. 108; Robinson v. Texas 
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Pine Land Co., 40 S. W. 843— are in harmony with the princi- 
ples announced in the two Supreme Court cases. We conclude 
therefore that, if the purpose of the combination between the 
defendants included both elements of the proposition stated, it 
would be unlawful, and it remains to consider what would be the 
result if the combination extended only to an agreement among 
the defendants not to grant plaintiff insurance. 

The Delz v. Winfree Case, supra, stresses the fact that the ~ 
petition alleged not only that defendants refused to sell plaintiff 
meat (which the petition alleged was done by agreement), but 
that they induced others to refuse to do so; the inference from 
this and other statements in the opinion, some of which we have 
quoted, being that but for this additional fact no cause of action 
would be alleged. The absolute right of each of the defendants to 
refuse plaintiff insurance is a complete justification to each of 
such companies for such action, and, if the purpose of the com- 
bination contemplated only the doing of these things, such pur- 
pose was not to wrongfully violate any right of the plaintiff. 
The only theory under which it could be said that the purpose of 
a combination by agreement not to grant insurance is unlawful 
would be to regard the agreement of each company as an induce- 
ment to the others not to have such business relations with the 
plaintiff so that it might be said that each of the parties thus in- 
duced the other to take such action. In most of the cases where 
a liability is imposed by one interfering with a relative right of 
another by inducing some third person not to have business rela- 
tions with him, the inducement or interference was accomplished 
by some means of pressure on the will of the other, such as threat 
to discharge or the offer or denial of the benefit of one’s own 
business, etc. In the question we are considering, each defendant 
being aware of the facts, with no coercion one of the other, or 
other inducement, voluntarily agree in concert to withdraw their 
insurance and refuse to write further insurance. We think the 
right of each defendant to regulate its own conduct, singly or in 
concert with others, so long as this is the only purpose of the 
combination, is sufficient justification for such an agreement. 

It is true that Corpus Juris, vol. 12, p. 582 et seq., asserts that 
the weight of authority does not support the universal application 
of the rule for determining the lawfulness of the purpose of a 
combination, as stated in Delz v. Winfree, supra, and many cases 
are cited as announcing a contrary doctrine. An analysis, how- 
ever, of these cases, does not disclose, we think, any real conflict 
with the principles stated in Delz v. Winfree, and followed by us. 
The cases cited in Corpus Juris and Ruling Case Law, as being 
contrary to this holding, fall practically under three classes: (1) 
Those in which the combination is made criminal by law; (2) 
where the combination proposes to regulate, not only its own con- 
duct, but to interfere with the relations of others; (3) where 
the regulation of and the conduct of the combination was to be 
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used as a means to induce an interference with some other right 
of the person to be affected by the combination—usually to secure 
an interference with his freedom of contract with others. We 
will discuss hereafter the first class of these cases; the second 
class has already been considered. Under the third class falls the 
cases of boycotts and sympathetic strikes. While the combina- 
, tion under consideration cannot be claimed to come under the 
third class, yet an examination of the cases under this class will 
disclose that the rule announced in Delz v. Winfree can be prop- 
erly applied without importing any new doctrine that the com- 
bination gives a quality to an act and makes it unlawful when it 
would not otherwise be so. The true basis of the liability in such 
cases is stated, we think, by Judge Taft, in the case of Toledo, 
etc., Ry. Co. v. Pennsylvania Co. (C. C.) 54 Fed. 737, 19 L. R. A. 
387, and is also clearly stated in the case of Graham v. St. Charles 
Street Ry. Co., 47 La. Ann. 214, 16 South. 806, 27 L. R. A. 416, 
49 Am. St. Rep. 366. In the case last cited, it was held that a 
railway company, with power of employing and discharging a 
large number of employees, might exercise this power arbitrarily 
without liability as between it and any person discharged or seek- 
ing employment, yet, when, this power was used with malicious 
intent to induce such employees or proposed employees to refuse 
to have business relations with plaintiff—a keeper of a boarding 
house—a liability resulted to the boarding house keeper. It was 
said that: 

“In so doing the defendants would not only control their own 
will, action, and conduct, but forcibly control and change, from 
pure motives of malice, the choice and will of others, through 
fear of nonemployment or discharge. This will and power of 
choice both the plaintiff and the parties themselves are entitled 
to have left free and not have coerced in order simply ‘to work 
the former damage and injury.” 

This case enforced the liability in the absence of any con- 
spiracy. Some of these cases cited refer to the power of the 
combination and seem to intimate that a different rule would 
apply to acts proceeding from it; but it is difficult to understand 
how the power referred to would create any liability unless it 
was exerted in violation of some right, and none of the cases 
have gone to the length of holding that there would be any liability 
except on this basis. Where the right violated is a relative one 
and jurisdiction is urged by the defendant, the combination may 
be important on the question of jurisdiction, as the combination 
may not always have the same jurisdiction as the individual and 
its pressure more coercive than that of the individual. Judge 
Taft, in the case of Toledo, etc., Ry. Co. v. Pennsylvania Co., 
supra, makes clear, we think, the point we are trying to make. 
In that case the railway engineers of several roads, having no 
grievance themselves against their employers, threatened to strike 
for the purpose of inducing their employers to refuse to handle 
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the freight of another road, the complainant, on which the 
railway engineers were striking, and the principle announced in 
the case of Graham v. St. Charles Street Ry. Co., supra, was 
recognized. In the course of this opinion it is said: 

“Ordinarily, the only difference between the civil liability for 
acts in pursuance of a conspiracy and for acts of the same char- 
acter done by a single person is in the greater probability that 
such acts, when done by many in a combination, will cause injury. 
* * * If a single.engineer, with intent to injure complainant, 
could, by threatening to quit or by actually quitting for the 
purpose, procure or induce the defendant company, in whose 
employ he is, to inflict a loss upon complainant by unlawfully 
refusing to interchange interstate freight, complainant could hold 
him liable for the loss. * * * The difficulty in supposing or 
stating any civil liability when the acts we have been discussing 
are done by a single engineer is in the improbability that either 
by singly refusing to handle the freight he could cause any in- 
jury to complainant, or by singly threatering to quit, or by 
quitting, he could procure his company to do so. But, when we 
suppose that all, or nearly all, the engineers on the eight different 
defendant companies combined with their chief to do these un- 
lawful acts for the purpose of injuring the complainant, the 
intended loss becomes, not only probable, but inevitable.” 

We have been referred to no well-considered case*which holds 
that the parties are liable for damages resulting from the doing 
by agreement those things which they individually had a right 
to do, where they would not be liable for doing the same thing 
individually and for the same purpose, and where the law does 
not make the combination criminal. 

In the cases of Boutwell v. Marr, 71 Vt. 1, 42 Atl. 607, 43 
L. R. A. 803, 76 Am. St. Rep. 746, and Martell v. White, 185 
Mass. 255, 69 N.,E. 1085, 64 L. R. A. 260, 102 Am. St. Rep. 
341, it was held that, where an organization forces by heavy fine 
its members to refuse to have business with one falling under 
its ban, a liability exists; the fine being held to be a coercion 
against the unwilling members. These holdings themselves 
recognize that in the absence of the fine no liability would exist 
were the action taken as the result of voluntary agreement. In 
the case of Plant v. Woods, 176 Mass. 492, 57 N. E. 1011, 51 
L. R. A. 339, 79 Am. St. Rep. 30, a leading case and one much 
relied upon by the appellee, the purpose of the combination was 
to interfere with the relations of others by a species of coercion 
with the purpose of forcing labor of a certain class to join the 
offending association, and the court, in the course of the opinion, 
said: 

“The defendants might make such lawful rules as they please 
for the regulation of their own conduct, but they had no right 
to force other persons to join them.” 

In the case of Brown & Allen v. Jacobs Pharmarcy Co., 115 
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Ga. 429, 41 S. E. 57 L. R. A. 547, 90 Am. St. Rep. 126, also a 
leading case and relied on by appellee in support of the proposi- 
tion we are considering, the purpose of the combination was, not 
only themselves to refuse business relations with the injured 
party, but to induce and force others to refuse to sell merchandise 
to him, and in the course of this opinion the court said: 

“Tt may also be conceded, at least for the sake of the argument, 
that ordinarily a number of persons may, in concert, decline to 
sell or to buy from another. Yet the facts of the present case 
go much further than that. Here there was a combination, not 
merely agreeing to deal with the plaintiff, but urdertaking also 
to drive off and prevent others dealing with it, etc.” 

The purpose of the combination in the case of Kingles Phar- 
marcy v. Sharpe & Dhome, 104 Md. 218, 64 Atl. 1029, 7 L. R. A. 
(N. S.) 977, 118 Am. St. Rep. 399, 9 Ann. Cas. 1184, was 
practically the same as that referred to in the case just discussed. 
In Carew v. Rutherford, 106 Mass. 1, 8 Am. Rep. 287, the pur- 
pose of the combination was to compel the payment by plaintiff 
of a sum of money “demanded of the plaintiff without right and 
not under any contract or agreement between him and the de- 
fendants.” The purpose was to violate some right of the plaintiff, 
and therefore unlawful. 

We do not consider it necessary to analyze the cases on this 
subject further, as they are numberless, and an attempt to do 
this would be an endless task. Mr. Coody, in his work on Torts 
(volume 2, p. 603), states, we think, the correct conclusion on 
this question : 

“As one person may refuse to have business relations with 
another, so two or more may combine or agree together not to 
deal with a particular person for any reason they see fit, and 
no action will lie, either to prevent the carrying out of this 
agreement, or for damages consequent upon its performance. But 
if the agreement includes the influencing of parties outside the 
combination not to deal with the plaintiff, then it is illegal.” 

It was expressly held by the Supreme Court of Missouri, in 
the case of Hunt v. Simonds, 19 Mo. 583, that an action would 
not lie against the officers of insurance companies for combining 
to refuse to take insurance on a boat, however malicious their 
motive ; and, while Corpus Juris classes this case as being modified 
or overruled by subsequent decision, we do not think the statement 
made by the writer of the text is justified by the decisions referred 
to as in support of the statement. The insistence of counsel for 
appellee on this point, and the fact that the case of Delz v. 
Winfree, supra, has been referred to as stating a doctrine not 
supported by the weight of authority, which statement, as we 
have tried to show, is not justified, is our “justification” for 
devoting so much space to the consideration of this question. 
It is a safe rule, we think, to leave to the Legislature the power 
of making unlawful a combination by agreement to do things 
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which the individuals composing the combination have a right 
to do singly. Plaintiffs claim that the Legislature has made such 
a combination in this case criminal, and we will now proceed 
to discuss that proposition. 

[4] If the agreement is criminal, it would be so only by reason 
of the provisions of the Act of 1903, pp. 119—123, which con- 
stitute articles 7796 to 7809 of the Revised Civil Statutes, and 
which also appear in the Criminal Code. Article 7796, composed 
of seven subdivisions, defines a “trust.” Article 7797, composed 
of two subdivisions, defines a “monopoly,” and article 7798, 
composed of two subdivisions, defines “conspiracies against trade.” 
A general survey of these first three articles of the law discloses 
that it was evidently the intention of the Legislature by article 
7796 to class as a trust those combinations which have for their 
purpose exploitation of the public by suppression of competition, 
fixing and enhancement of prices, restriction of output, etc., 
following the general and popular conception of the idea of a 
trust. Article 7797 deals with the combination and consolidation 
of corporations forming a monopoly which could not possibly 
affect the question we have under consideration. Article 7798 
deals with combinations and agreements as it affects the in- 
dividual, rather than the public, and naturally it is to be pro- 
visions of this article that we would first look to find a pro- 
hibition of the agreement in question, which, if made, was aimed 
at the individual solely and would have no effect on the public 
We will first, therefore, examine the provisions of said article 
7798, Revised Statutes. The first subdivision of this article 
makes an agteement to refuse to buy from or sell any other 
person, etc., “any article of merchandise, produce or commodity,” 
a conspiracy. The second subdivision of the article makes it a 
conspiracy for any person to agree to boycott or threaten fo refuse 
to buy from or sell to any person, etc., for buying from or selling 
to any other person. In the case of Queen Insurance Co. v. 
State, 86 Tex. 250, 24 S. W. 397, 22 L. R. A. 483, it was held 
by the Supreme Court that insurance was not trade, traffic, com- 
merce, Or a commodity. 

“Insurance is neither ‘produced,’ ‘consumed,’ ‘manufactured,’ 
‘transported,’ nor ‘sold,’ in the ordinary signification of any of 
these words. * * * Insurance is a mere contract of indemnity 
against a contingent loss. Though it is an * * * aid to 
commerce, it is not a business of commerce, or one in which the 
public have any direct right.” 

The Supreme Court in that case was considering the act of the 
Legislature prior to the act under consideration, and it was 
there held that insurance did not fall within any of the terms 
of said statute which referred to restrictions in trade or buying, 
selling, and limiting the output of any article or commodity. It 
is therefore apparent that the agreement in question does not fall 
within the provisions of article 7798, Revised Statutes, and if 
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it is inhibited we must find the inhibition under the provisions 
of article 7796. The first subdivision of this article is a general 
provision which we will consider hereafter, and which is followed 
by a number of specifications, and which fall under three general 
classifications: First, limitation of production; second, preven- 
tion of competition ; and, third, fixing and maintaining price—all 
of which are injurious to the public. 

[5] Insurance is specifically mentioned in the second, third, 
fourth, fifth, and sixth subdivision of this article. It obviously 
does not come within the provisions of the second and fourth 
subdivisions, but appellee claims that it does fall within the pro- 
visions of the fifth and sixth. Subdivision 5, so far as it applies 
to this question, makes illegal a combination or agreement “to 
preclude a free and unrestricted competition among themselves 
or others in the * * * business of * * * insurance.” 
Subdivision 3 also makes unlawful a combination whose purpose 
is to prevent or lessen competition in the business of insurance 
or in aids to commerce. Subdivision 6 of the act makes unlawful 
a combination to regulate “the amount of insurance which may 
be undertaken.” “Competition” is a mutual striving for the 
same object and involves the idea that the object sought is 
desired by each of the competitors. Competition is advantageous 
to the public not connected with such business but dealing with 
it, because it tends to afford better service at less expense, etc. 

, When we remember the general purpose of this article of the 
statute, it would only be in a distorted sense, we think, that the 
provisions’ above quoted would apply to the agreement we are 
considering. Subdivision 1 of this article classes as a trust any 
combination “to create, or which may tend to create, or carry 
out restrictions in trade or commerce, or aids to commerce, or in 
the preparation of any product for market or transportation, or 
to create or carry out restrictions in the free pursuit of any 
business authorized or permitted by the laws of this state.” The 
statute which the court was construing in the case of Queen 
Insurance Co. v. State, supra, did not contain the words “aids 
to commerce,” nor anywhere specifically refer to insurance, and 
the Legislature evidently had in mind the decision referred to, 
holding that insurance is an aid to commerce, when this pro- 
vision was inserted in this subdivision of the act. It is possible 
that the agreement under consideration might come within the 
broad provisions of this section. It has, however, been pointed 
out by the Supreme Court, in the Queen Insurance Co. Case, 
that, if subdivision 1 of the act was to be broadly consttued, there 
would have been no necessity for any subsequent particularization, 
and it was there held that the words in said first subdivision of 
the act then under consideration, which corresponds in general 
to the provisions of the first subdivision of the act which we 
are now considering, “were intended only as a general expression 
of the purpose of the law, and that the acts defined in the sub- 
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sequent members of the section were intended as a specific 
definition of what was meant in the first.” We think this lan- 
guage is as applicable to the construction of the present law as 
it was in the construction of the old. Considering the act as a 
whole, and the classification of the subject which the Legislature 
was attempting to make, it is significant that no reference to 
insurance was made in the provision of article 7798, the article 
devoted to combinations as it affected the individual. The court 
had held in State v. Insurance Co., supra, that “forced insurance 
for obvious reasons is detrimental to the public interest,” and, 
as we have already shown, the Legislature evidently had this 
decision in mind when the present act was adopted. The omis- 
sion of reference in said article 7798 appears to be deliberate, 
and under these circumstances the construction of the provisions 
of article 7796 should not be enlarged to include in its general 
terms a subject not intended to be treated thereunder, and we 
hold that the act does not apply to this case. The Queen In- 
surance Co. Case, supra, is also authority for the proposition 
that such an agreement would not be criminal under the common 
law. 

The importance of the fact of conspiracy, therefore, is only in 
the effect it has on the liability of one of the parties to it for the 
acts of others, and the admission of evidence; it is also said to 
be an aggravation of the unlawful act by the individual. 

The facts we have stated, viewed through the verdict of the 
jury, justify the conclusion that Cole and Cassell, when their 
threats against Griffin failéd, conspired to put these threats into 
execution. This being accomplished by Cassell controlling the 
actions of his own company, of which he was state agent, and 
of which he had control, and by Cole inducing similar action by 
the companies represented by him through false statements and 
innuendoes made in his reports to them. A conclusion that any 
one of the defendant companies thereafter actively sought or 
induced other insurance companies to refuse business to Griffin 
would be a mere surmise. The fact that the insurance companies 
having business with Griffin at the time of the third fire loss 
refused to write him further, that trouble was had in the ad- 
justment and that they entertained doubts as to his honesty, in 
connection with the facts as to the previous fire losses, and that 
one of those losses was also adjusted by appraisement, and that 
many companies, prior to the third fire loss, were refusing to 
write insurance for Griffin, when made known to an insurance 
company not having had previous business with him, would be 
a sufficient explanation of the refusal of such a company to 
grant him insurance. The record shows that the insurance com- 
panies had many means of acquiring information of this char- 
acter through the custom of swapping information, reports of the 
mercantile agents, reports of their local agents and of their 
special agents, whose special duty it was to gather and report 
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such facts. So that the acts and communications of Cole and 
Cassell in the adjustment of the third fire loss is the only 
definite, and we think is a sufficient, source of the general in- 
formation that thereafter became prevalent in the insurance 
world, that Griffin was a bad insurance risk. Cole and Cassell 
and Cassell’s company, the National Fire Insurance Company, 
would therefore be liable for this result if brought about through 
their wrongful acts, and the liability of the other defendants would 
depend on a determination of the question as to how far they 
would be liable for Cole’s acts. 

The authority of the adjuster Cole to bind the insurance com- 
panies which he represented by an agreement to enter into such 
a conspiracy as is the basis of this cause of action is raised by 
several assignments urged by aappellant. Cole was not a regular 
employee of the defendants, but an independent adjuster, em- 
ployed by such defendants to act for them in the adjustment of 
this particular fire claim. His duties were to adjust the claim 
and report the facts. He had no authority to write insurance 
for said companies, to cancel their policies, or to control in any 
way, except as his report of the facts might influence such action, 
the conduct of the companies in writing or refusing insurance. 
As we have already seen the real purpose of the conspiracy was 
to prevent Griffin from securing insurance, which involved the 
control of the action of the companies themselves in that regard, 
and inducement of others to purstie a similar action. 

[6] A conspiracy makes the individual parties to it liable, not 
only for their own individual acts, but for the acts of others done 
in the accomplishment of its purpose. The basis of the con- 
spiracy, in order to thus bind the combination jointly, lies in 
mutual agreement. This need not be express, but may be implied. 
But, after all, there must be a conscious assent, express or 
implied, to the association to accomplish the common purpose 
resulting in a kind of partnership. Corpus Juris, vol. 12, pp. 
543, 544; R. C. L. vol. 5, p. 1065; Hitchman Coal & Coke Co. 
v. Mitchell, 245 U. S. -—, 38 Sup. Ct. 72, 62 L. Ed. : 

[7] The question then resolves itself thus: Could Cole, who 
had no authority himself to cancel or write insurance or control 
the actions of his principals in such matters in the future, bind 
them by a conspifacy agreement which contemplated such action 
on their part? The general test announced by the authorities for 
detetmining whether the master is liable for a particular tort of 
his servant is whether such tort was committed while the servant 
was acting within the scope of his emiployment. I. & G. N. Ry. 
Co. v. Anderson, 82 Tex. 516, 17 S. W. 1039, 27 Am. St. Rep. 
902; I. & G. N. Ry. Co. v. Cooper, 88 Tex. 607, 32 S. W. 517; 
Branch v. I & G. N. Ry. Co., 92 Tex. 288, 47 S. W. 974, 71 Am. 
St. Rep. 844; Medlin Milling Co. v. Boutwell, 104 Tex. 87, 133 
S. W. 1042, 34 L. R. A. (N. S.) 109; H. & T. C. Ry. Co. v. 
Bush, 104 Tex. 26, 133 S. W. 245, 32 L. R. A. (N. S.) 1201; 
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Acme Laundry Co. v. Weinstein, 182 S. W. 411, and collection of 
authorities; Hill v. Staats, 187 S. W. 1039, and collection of au- 
thorities; Mechem on Agency (2d Ed.) §§ 1875-1879; R. C. L. 
vol. 18, pp. 793-797; La Batte on Master and Servant (2d Ed,) 
§§ 2226, 2274-2279. Only a cursory examination of the authori- 
ties is necessary to realize that the application of the general test 
announced is not an easy matter. It is our purpose, however, to 
refer to but a few authorities which we think will enable us to 
reach a conclusion as to the particular question under considera- 
tion. In the case of I. & G. N. Ry. Co. v. Anderson, 82 Tex. 516, 
17 S. W. 1040, 27 Am. St. Rep. 902, a case by the Supreme Court, 
and followed by numerous decisions since, it was held that al- 
though a brakeman in defendant’s employ negligently ejected a 
trespasser while he was on a car in a train on which the brakeman 
was serving at the time, the liability of the defendant would de- 
pend on whether the ejection of the trespasser from the train was 
within the general scope of the duties of the brakeman. The 
court said: 

“Where a recovery is sought of the master for an injury inflicted 
by his servant, the plaintiff must show that the servant did the 
wrong while acting within the scope of his employment, * * * 
To hold the master liable for the act of his servant, it is not neces- 
sary that the servant should have authority to do the particular 
act. The act of the servant may be contrary to his express or- 
ders, and yet the master may be liable, but yet the act must. be 
done within the scope of the general authority of the servant. 
It must be done in furtherance of the master’s business, and for 
the accomplishment of the object for which the servant is em- 
ployed. For the mode in which the servant performs the duty he 
is engaged to perform, if wrongful, and to the injury of another, 
the master is liable, although he may have expressly forbidden the 
particular act, but whether the act in question can be implied 
from the general authority conferred upon the servant must, in 
general, depend upon the nature of the service he is engaged to 
perform, and the circumstance of the particular case.” 

An enlightening discussion of the subjeet will be found in the 
citation to Mechem, and the conclusion reached by that author is 
thus stated : 

“This term ‘course of employment’ is largely a question of fact, 
and its determination may vary in each case in view of the par- 
ticular circumstances. The utmost that can ordinarily be said 
is that a servant is acting within the course of his employment 
when he is engaged in doing for his master either the act con- 
sciously and specifically directed or any act which ean fairly and 
reasonably be deemed to be an ordinary and natural incident ar 
attribute of that act, or a natural, direct, and logical result of it.” 
2 Mechem, § 1879. 

In this case the threats against Griffin to force him to settle 
* proved abortive. The making good thereof could in no way help 
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or further the adjustment or benefit the insurance companies. If 
Cole himself had no authority to write insurance or cancel the 
policies, how could he bind his company by an agreement that 
these things should be done? In making such an agreement he 
forsook his own line of duties and entered a province of the busi- 
ness and sought to control the action of his principal therein with 
which he had no connection. His agreement to enter into a con- 
spiracy which contemplated the doing of these things was there- 
fore, we think, without the scope of his employment and would 
not bind his principals unless ratified. 

[8] The fact that the insurance companies did the things con- 
_ templated by him, canceling their policies and refusing to write 
further insurance for Griffin, does not prove ratification as ap- 
pellee seems to think; those acts cannot properly be attributable to 
a conscious entry into the conspiracy, but are the direct and 
natural consequence of the false report of Cole to the companies ; 
each of the defendants represented by Cole thus becomes the “in- 
duced,” rather than a participant in the wrong of inducing others 
not to insure plaintiff. The managing officers of two of the de- 
fendants were at Houston, and the record affords no evidence 
that those companies had any opportunity of knowing that the 
report of Cole did not state the true facts, but was a part of a 
conspiracy against plaintiff, and we do not think that the fact that 
Cole officed in the same building with Cassell and the state agents 
of the other defendants in Dallas would be sufficient to afford a 
basis for a finding that such defendants had knowledge of Cole’s 
bad faith. There is therefore, we think, no sufficient evidence 
that those defendants represented by Cole entered into the con- 
spiracy charged. The court refused to give any charge on the 
question of Cole’s agency, or to submit any issue as to the knowl- 
edge of such defendants as to the conspiracy, and if there was 
any evidence as to such knowledge or ratification, this action on 
the part of the court would be error. This holding is not in 
conflict, we believe, with the case of Southwestern Tel. & Tel. Co. 
v. Long, 183 S. W. 426, which was a suit against a corporation for 
a slander committed by its agent while performing, and as inci- 
dent to a service which was a part of his duties. We may admit 
that the defendants might be liable for slanderous statements made 
by Cole while engaged in and incident to the matter of adjusting 
the claim, for instance, in the communications made to Stinnett; 
but, as appellant has himself shown, the cause of action is not for 
the slander, which was only the means to the ultimate wrong that 
was intended to be perpetrated. Brown v. Mortgage Co., supra. 

[9] The court instructed the jury to the effect that the de- 
fendants had the absolute right to cancel their own policies of 
surance, “acting individually,” and refuse to write others for 
plaintiff, and that no liability would result from such acts, even 
though done simulatenously with that of other companies. This 
statement, however, was immediately followed by this instruction: 
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“These rights, however, are limited to the individual action of the 
party exercising them.” By special issue No. 1, the court required 
the jury to find whether the defendants, or any of them, formed a 
conspiracy to injure plaintiff in his business by “any of the means 
alleged in plaintiff’s petition.” If we are correct in the conclusions 
as to the law already announced, the limitation on the right of the 
defendants, as above quoted, was error. It left the impression 
that an understanding among the defendants not to write insur- 
ance would be unlawful, and the jury could have based its finding 
of conspiracy on a finding of this fact alone. In the same issue 
that submitted the question of conspiracy, the jury was required 
to name the defendants entering such conspiracy, and in answer 
to this issue all of the appellants herein were named. By special 
issue No. 5, the court required the jury to find whether any of 
the defendants communicated to any other insurance company not 
a defendant, falsely and maliciously, acts and statements alleged 
by plaintiff in his petition, and the jury found that such communi- 
cations were so made and that they influenced the action of other 
insurance companies in refusing to carry insurance for plaintiff. 
This finding, if supported by the evidence, would not render harm- 
less the error in the charge, because there would be no conspiracy 
if the agreement extended no further than to the agreement 
among themselves not to further insure the plaintiff. If this was 
the basis of the finding of conspiracy, the acts of some of the 
defendants in inducing other,insurance companies not to insure 
the plaintiff would not be chafgeable to those defendants not par- 
ticipating in such action. This matter was called to the court’s 
attention by the objections to the charge and special instructions. 

[10] This same objection is suggested in assignments relating 
to the manner of submitting the issues, including issue No. 1, 
above referred to. The court in submitting said issue, as well as 
successive issues, referred the jury to the petition in aid of the 
charge as above shown. The objection is that a number of the 
allegations of fact in the petition, even if true, standing alone 
would not be wrongful. This manner of referring to the petition 
in the charge has been the subject of frequent criticism. Bering 
Mfg. Co. v. Femelat, 35 Tex. Civ. App. 36, 79 S. W. 872; T. & 
N. O. Ry. Co. v. Mortensen, 27 Tex. Civ. App. 106, 66 S. W. 101; 
T. & P. Ry. Co. v. Tankersly, 63 Tex. 60; Stand. Enc. Pldg. vol. 
13, p. 782. The petition in this case consists of 40 separate para- 
graphs, and sets out in detail numerous acts alleged to have been 
done in the formation of and in pursuance to the conspiracy, and 
such general reference to the petition under such circumstances is 
particularly apt to be confusing to the jury. We do not mean to 
say that an issue should be submitted on each fact alleged or 
proved: it is improper to submit issues as to evidential facts. 
The ultimate fact is alone to be submitted; for instance, whether 
the defendants conspired to prevent plaintiff from securing insur- 
ance on his business by the circulation of false and slanderous 
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statements and innuendoes concerning him. We are not prepared 
to say that the case would be reversed on this character of error 
in the charge alone, as some of the cases hold that before such an 
error would require a reversal specific and correct instructions 
should be requested by the appellant. St. Louis & S. W. Ry. Co. 
v. Harrison, 73 S. W. 39. 

[11] The issue requested by the appellants on conspiracy was 
not proper, in that it required the jury to find specifically when 
and where the conspiracy was entered into. Such a requirement 
in connection with the issue of conspiracy would tend to impress 
upon the jury that before it could find that a conspiracy existed 
it must be definitely shown when and where it was entered into. 

[12] The appellants requested the court to charge the jury that 
the reports of Cole to the insurance companies represented by 
him, were privileged, if made to such companies for the purpose 
of protecting their interests and in the discharge of his own duties, 
and the statements contained therein were made in good faith 
and upon the belief on reasonable grounds that they were true, 
and statements made under such circumstances would not be 
unlawful though in fact untrue. We think this instruction should 
have been given. There can be no doubt that such communica- 
tions are to be classed as conditionally privileged. Schulze v. 
Jalonick, 18 Tex. Civ. App. 296, 44 S. W. 580; Mo. Pac. Ry. Co. 
v. Richmond, 73 Tex. 568, 11 S. W. 557, 4 L. R. A. 280, 15 Am. 
St. Rep. 794; G., C. & S. F. Ry.,Co. v. Floore, 42 S. W. 611; 
Cranfill v. Hayden, 97 Tex. 544, 80°S. W. 614. Which means that 
the inference of malice ordinarily to be drawn from the mere 
publication of false statements of a slanderous nature will not 
obtain from the mere showing of the fact of such communications 
if they are conditionally privileged. Appellee’s only answer to this 
proposition is that the suit was not for slander or libel. True, 
but, however we regard the matter, an understanding of defend- 
ants’ rights is essential to a determination of whether they wrong- 
fully violated any right of the plaintiff. An unlawful purpose may 
not, under the circumstances, be deduced from the mere fact of 
these communications. This,would be otherwise if the communi- 
cations were not privileged. These communications are the un- 
lawful means upon which plaintiff relied largely to establish his 
case. Defendants had the right to have this instruction given in 
order to enable the jury to properly determine whether these 
means were unlawful. The court did not submit the question of 
conspiracy in exactly the way we have discussed it, but the effect 
of the charge was the same. The jury were told that a malicious 
conspiracy was unlawful, and that “any unlawful act done will- 
fully and purposely to the injury of another is as against that 
person malicious.” This was the correct conception of malice in 
its application to this phase of the law. Brennan v. United Hat- 
ters, 73 N. J. Law, 729, 65 Atl. 165,9 L. R. A. (N. S.) 261; 
London v. Horn, 206 IIl. 493, 69 N. E. 526; 99 Am. St. Rep. 185. 
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[13] The court required the jury to find whether the con- 
spiracy was malicious, and whether the acts and communications 
charged against the defendants were malicious. So that under 
this manner of the submission of the question the instruction 
would have been appropriate in the determination of the question 
of malice. Communications passing between the state agents of 
the defendants and their local agents at Amarillo, and any com- 
munications from one insurance company to another, made with 
reference to matters in which such companies were mutually in- 
terested, and for the purpose of protecting such interest, would be 
for the same reasons conditionally privileged. 

[14. 15] Appellants by various assignments assert that there is 
no evidence of any damage sustained by plaintiff. ‘The testimony 
on the question of damages is devoted largely to showing that 
plaintiff, on account of having no insurance bought in smaller 
quantities, ran his business with a much smaller stock and the 
volume thereof was greatly reduced, resulting in a corresponding 
reduction of his profits. Lack of insurance, of course, might 
deter the plaintiff from risking his own or borrowed capital in 
the business, and prevent him from handling it as it would be 
otherwise handled. It is also obvious that it would have an effect 
on the credit of the business. As insurance is thus an important 
aid in business, the law would certainly allow damages to one 
wrongfully deprived of its benefit. We are not prepared to say 
that the evidence shows no damages at all, and overrule these 
assignments. A large part of the evidence on damages is devoted 
to a showing that on account of the lack of credit resulting from 
plaintiff not having insurance he could not buy as he had done be- 
fore, and appellants’ brief on this point is largely devoted to an 
attempt to show that this statement is not true, and shows by 
reference to plaintiff’s books that his actual indebtedness to the 
firms with which he was dealing was larger after the fire than it 
had been at any time for a period of two years prior thereto. 
This might be true, and yet it would not necessarily follow that 
his buying capacity had not been limited. It might not have been 
necessary to use the limit of his credit before the fire to enable 
him to carry the stock he thought proper, while, according to 
plaintift’s testimony, he was limited after the fire, and his testi- 
mony is positive that his stock was greatly reduced. 

While the question is not raised by assignment, and the parties 
treat the loss of credit as being an element of actual damage, we 
suggest that there may be some doubt whether under our deci- 
sions loss of credit is an element of actual damage in such cases 
Trawick y. Martin-Brown Co., 79 Tex. 460, 14 S. W. 565; Cur- 
lee v. Rose, 27 Tex. Civ. App. 259, 65 S. W. 197; Malin & 
Browder v. McCutcheon, 33 Tex. Civ. App. 387, 76 S. W. 587. 
We do not decide the question, as it is not briefed, but make the 
suggestion in view of another trial so that an investigation of the 
law thereon may be made and properly presented. The general 





122 Insurance Law Journal, Vol. 52. [July, 1918. 


statement by Griffin that he had been damaged was inadmissible, 
as being a conclusion on a mixed question of law and fact. How- 
ever, its admission was harmless, because it was only made in 
connection with a statement of the facts showing the way in which 
he had been damaged. 

The evidence would be sufficient to authorize a finding by the 
jury that the failure of Griffin to secure insurance was the result 
of his fire record, and would have been the result, independent of 
any wrongful acts of the defendant. If a proper instruction or 
issue had been presented on this subject, it might have been the 
duty of the court to have given it. The issue requested by ap- 
pellants was properly refused, because its effect, by reciting cer- 
tain facts in connection with the submission, gave undue promi- 
nence to the consideration of these facts in the determination of 
the answer to the issue. 

[16] Plaintiff alleged that the Bates Adjustment Company was 
a partnership, composed of the defendants L. R. Cole, E. W. 
Roberts, E. P. Bates, and others not necessary to mention, only 
Cole and Roberts being served. Roberts denied the partnership 
under oath. The only evidence introduced on the question of 
partnership was the letter head used by the Bates Adjustment 
Company, and the testimony of Cole. The letter head referred to 
had “The Bates Adjustment Company” printed in large type 
across the top of the letter head, and the words, “Insurance Ad- 
justers” directly under this. In smaller type, just above the 
printing “The Bates Adjustment Company,” were the names of 
E. P. Bates, L. R. Cole, E. W. Roberts, and other defendants al- 
leged to compose the partnership. Cole testified that the Bates 
Adjustment Company was owned by E. P. Bates, and that he and 
Roberts and the other adjusters worked for Bates on a weekly 
salary. Cole, in his testimony, referred occasionally to the Bates 
Adjustment Company as “our firm.” The burden of proof of 
partnership was on the plaintiff, and we do not think the evidence 
sufficient to discharge this burden. The letter head does not 
necessarily indicate a partnership. The relation of the names 
printed thereon to the Bates Adjustment Company might be that 
of partners or mere employees. The Bates Adjustment Company 
might be a partnership, a corporation, or the trade name of an 
individual. There was no evidence connecting the defendant Rob- 
erts in any other way with plaintiff’s cause of action, and we con- 
clude that the evidence is insufficient to hold him liable. 

The evidence, the admission of which is complained of from 
the seventy-sixth to eighty-eighth assignment, was, we think, ad- 
missible as showing the etfect and purpose of the conspiracy and 
exhibiting acts done in pursuance to it. If the evidence is insuf- 
ficient to show any particular defendant not to be a party to the 
conspiracy, such defendant would not be liable for such acts in 
which he did not participate. The acts of third persons not parties 
to the conspiracy, or not having any knowledge of it, would be 
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admissible when it reasonably appears that there is any connec- 
tion between such acts and the conduct of the conspirators, for 
they may make third persons innocent tools to work their unlawful 
purpose. 

[17] While we do not think it would be necessary for the 
plaintiff to state in minute detail slanderous statements which he 
proposed to offer in evidence in support of a cause of action of this 
character in the same manner as would be necessary in a libel and 
slander suit, still we are inclined to think that the pleading as to 
the nature of the communications and persons to whom made 
should be sufficiently specific to put the defendant on notice as to 
what he would have to be prepared to meet on the trial. It does 
not, however, appear probable that defendants in the trial were 
taken by surprise by any of the proof offered; in fact, most of 
the evidence was confined to the specific allegations, so that we 
would not reverse the case on account of the action of the court 
in overruling exceptions to the general allegations of the petition. 

[18] We have considered appellants’ cross-assignment to the 
action of the court in excluding the answers of the witness Phing- 
stag refusing to answer as to the source of his “confidential in- 
formation,” pleading that it was privileged. The purpose of this 
testimony was to show by inference that the defendants had pro- 
cured the suppression of this testimony. If there had been any 
showing in any way that the defendants, or their counsel, had 
suggested that the witness pleaded the fact of privilege and re- 
fused to answer the interrogatories, the fact of his refusal would 
have been admissible, byt in the absence of such showing we think 
the action of the court in sustaining the objections was correct. 

We believe all the questions suggested in appellants’ briefs may 
be determined by the application of the principles discussed in 
connection with well-known rules of law. Those assignments 
which present questions not discussed are overruled. 

Reversed and remanded. 


SCHWABACHER BROS. & CO., Inc., v. ORIENT INS. CO. 
(No. 14212.)* 


(Supreme Court of Washington. April 26, 1918). 


2. INSURANCE—FIRE INSURANCE—KNOWLEDGE OF AGENT— 
LIABILITY OF COMPANY. 

Where an assignment of fire policy after loss was made in the office and 
in the presence of the policy writing agent, and the draft in payment 
of the loss was sent to him, was indorsed by the property owner, 


* 172 Pac. Rep. 568. 
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and used by the owner and the agent in paying other creditors than 
the assignee, the latter could recover from the insurance company the 
amount of his claim; the agent's knowledge being imputed to the 
insurance company. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


Department 1. Appeal from Superior Court, King County; H. W. 
B. Hewen, Judge. 

Action by Schwabacher Bros. & Co., Incorporated, against the Orient 
,Insurance Company and another. Judgment for defendant named, and 
plaintiff appeals. Reversed and remanded, with direction to enter judg- 
ment for plaintiff. 


Grinstead & Lube, of Seattle, for appellant. 
H. T. Granger, of Seattle, for respondent. 


Main, J. The plaintiff, as assignee of W. C. Watson, brought 
this action to recover for the loss of property covered by a fire 
insurance policy issued by the defendant. The cause was tried 
to the court without a jury, and resulted in a judgment denying 
liability. From this judgment the plaintiff appeals. 

[1] No bill of exceptions or statement of facts has been 
brought to this court. The question, therefore, is: What is the 
proper judgment under the facts as they appear in the findings 
of the trial court? These facts, so far as necessary to present 
the controlling question upon this appeal, may be stated as follows: 
The Orient Insurance Company, the respondent, is a corporation 
organized and existing under the laws of the state of Connecticut, 
and authorized to do business under and by virtue of the laws of 
this state. The policy writing agent of the company in the city 
of Raymond was Edward E. Little. The agent Little insured in 
the name of the respondent company certain property blonging 
to W. C. Watson at Raymond, Wash. While this property was 
thus insured, it was destroyed by fire. The insurance compan 
admitted its liability under the policy in the sum of $750, the full 
face value thereof. Soon after the loss occurred, Watson, the 
insured, for a valuable consideration, assigned all his rights un- 
der the policy to the appellant. This assignment was in writing, 
and was witnessed by the agent who had solicited and written the 
policy. This agent had full knowledge of the terms and conditions 
under which the assignment was made. He did not, however, 
communieate this knowledge to the insurance company. After 
this assignment was executed and delivered, the insurance com- 
pany sent its draft, payable to Watson, to its agent who had 
written the insurance, with direction to deliver the draft to Wat- 
son and secure the policy from him and return it to the office of 
the insurance company at San Francisco. When the draft was 
delivered, Watson surrendered the policy to the agent and in- 
dorsed the draft to him; and the agent subsequently used the 
money which he obtained from the draft in payment of certain 
creditors of Watson, other than those who were provided for in 
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the assignment to the appellant. The appellant, after learning that 
the assignment had been disregarded by the agent and Watson, 
brought an action against Watson and the insurance company. 
Apparently judgment went against Watson by default, and the 
only parties here involved are the appellant, who claims under 
the assignment, and the respondent, the insurance company. 

The controlling question, as we view it, is whether the knowl- 
edge of the agent Little that the assignment by Watson had been 
made to the appellant after the loss occurred is imputable to his 
principal, the insurance company. If knowledge of this agent 
was knowledge to the company, even though not disclosed to the 
company, the case was not correctly decided by the superior 
court. On the other hand, if the insurance company is not 
chargeable with the knowledge of its agent not actually disclosed 
to it, the judgment should be affirmed. We think the case of 
Gaskill v. Northern Assurance Co., 73 Wash. 668, 132 Pac. 643, 
is controlling here. In that case the agent was a policy writing 
agent as here. He had sold the property covered by the policy 
and other property to A. W. Amick and wife. At this time, the 
policy which was upon the property was canceled. The agent 
solicited the rewriting of the business on behalf of the defendant 
company. The business was all transacted through A. W. Amick, 
the husband. The agent knew that the property covered by the 
policy which he rewrote in the defendant company was the 
separate property of Mrs. Amick, but “unthinkingly” wrote it 
in the name of the husband, A. W. Amick. The policy was 
delivered and paid for. The loss occurred during the term of 
the policy, and the defendant denied liability. The only defense 
advanced was that the policy was invalid because it insured the 
property in question in the name of A. W. Amick, whereas it 
belonged to Nettie B. Amick, his wife. It was there said: 

“The sufficiency of that defense rests upon the question whether 
the knowledge of the true ownership possessed by the agent bound 
the appellant [the insurance company], as principal, so as to 
make the agent’s mistake the mistake of the appellant, of which 
it cannot take advantage.” 

The question was there fully discussed, and in the course of the 
opinion it is said: 

“It is plain that the agent had actual knowledge that Mrs. 
Amick owned this property. He acquired this knowledge almost 
simultaneously with the writing of the policy. He does not 
claim to have forgotten it, but unhesitatingly says that he knew 
it all the time, but just ‘unthinkingly’ wrote it up in Amick’s 
name. If there ever was a case in which actual contemporaneous 
knowledge of a material fact on an agent’s part should be held 
to bind the principal, these facts present it. We held in Deering 
v. Holcomb, 26 Wash. 588, 67 Pac. 240, 561, that knowledge 
acquired by.an attorney while employed by the principal a year 
before bound the principal in another independent employment 
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of the same attorney by the principal after the lapse of that year, 
so as to start running the statute of limitations against the prin- 
cipal from the date of the last employment. We there said: ‘It 
is a general rule that notice to the attorney is notice to his client; 
that this rule applies to all notices arising in the progress of a 
case, or as to other matters in which the relation of attorney and 
client exists at the time of the notice, and it applies, not only 
to knowledge acquired by the attorney in the particular transac- 
tion, but to knowledge acquired by him in a prior transaction in 
which he acquired material information, if the information was 
so precise and definite that it is or must be present to his mind 
as memory in the last transaction. The Distilled Spirits, 11 Wall. 
356 [20 L. Ed. 167]; 2 Pomeroy, Equity Jurisprudence, § 672; 
Wittenbrock v. Parker, 102 Cal. 93, 36 Pac. 374, 24 L. R. A. 197, 
41 Am. St. Rep. 172.’ To hold the principal affected with notice 
in that case where there was no continuous employment, and to 
hold the contrary in this case where there was a continuous em- 
ployment covering the period when the knowledge was acquired, 
because the notice was acquired in a matter in which the agent 
was acting for himself, would be to ignore the rationale of the 
rule, namely, that it was the duty of the agent to divulge the 
facts to his principal and to act upon them for his principal, if 
material to the business in hand, and present in his memory.” 

[2] The facts in the present case present as strong a case of 
liability as do the facts in that case. There, the knowledge that 
the property covered by the policy of insurance was acquired by 
the agent in a private transaction of his own. Here, Little, the 
agent, solicited and wrote the insurance, witnessed the assign- 
ment of the policy after the loss, and had full knowledge of the 
terms and conditions under which the assignment had been made. 
We are unable to see wherein Gaskill Case can be distinguished 
from the present case. It is unnecessary to again review in detail 
the question, as it is fully discussed in the opinion in that case. 
Under the facts found by the trial court, the agent’s knowledge 
of the assignment and its contents was binding upon the appellant, 
his principal. 

The judgment will be reversed, and the cause remanded, with 
direction to enter a judgment in favor of the appellant. 

Ellis, C. J., and Parker, Fullerton, and Webster, JJ., concur. 
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CAMDEN FIRE INS. ASS’N v. GRUBBS et al. (No. 261.)* 
(Supreme Court of Arkansas. April 1,1918.) 


1. INSURANCE—FIRE INSURANCE—POWERS ‘OF AGENT. 

A fire insurance agent with authority to issue policies of insurance for 
the company had the authority to waive conditions in the policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE--FIRE INSURANCE—CONDITIONS OF POLICY— 
WAIVER. 


Evidence held to show waiver by the agent of a condition of forfeiture 
in a fire policy so that insured could recover in spite of purported 
cancellation of policy and of increased hazard known to the agent. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Jackson Chancery Court; Geo. T. Humphries, Chancellor. 

Action by James W. Grubbs, as trustee, and others, against the 
Camden Fire Insurance Association. Judgment for plaintiffs, and de- 
fendant appeals. Affirmed. 


J. A. Watkins of Little Rock, for appellant. 
E. L. Boyce, of Newport, for appellees. 


* 202 S. W. Rep. 820. 


GLATFELTER v. SECURITY INS. CO. OF NEW HAVEN, CONN. 
(No. 20010.)* 


(Supreme Court of Nebraska. May 4, 1918.)* 


(Syllabus by the Court.) 
1. mae INSURANCE—ORAL AGREEMENT—VAL- 
ID ; 


An oral agreement to insure is enforceable, but it must be definite as to 
all of the material terms of the contract. 


(For other cases see Insurance, Dec. Dig. § 131[1].) 


Appeal from District Court, Merrick County; Thomas, Judge. 
Action by Harvey E. Glatfelter against the Security Insurance Com- 


pany of New Haven, Conn. Judgment for defendant, and plaintiff appeals. 
Affirmed. 


Martin & Bockes, of Central City, and W. T. Thompson, of Lincoln, 
for appellant. 

Stout, Rose & Wells, of Omaha, Elmer E. Ross, of Central City, and 
Alfred Munger, of Lincoln, for appellee. 


* 167 N. W. Rep. 572. 
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WESTERN ASSUR. CO. OF TORONTO, CANADA, v. BUSCH et al. 
(No. 5906.)* 


(Court of Civil Appeals of Texas. Austin. March 27, 1918. Rehearing 
Denied May 1, 1918.) 


1. INSURANCE--TRIAL—DIRECTION OF VERDICT. 


It is error to direct a verdict for insured if there is evidence that the 
premises were vacant, sufficient to make a jury question 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
3. en POLICY — VACANCY —QUESTION FOR 


Evidence, in action on tire policy, held insufficient to raise jury question 
as to whether premises insured were vacant at the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Error from Mcl.ennan County Court; Jas. P. Alexander, Judge. 

Action by August A. Busch and others against the Western As- 
surance Company of Toronto, Canada. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 
Stribling & Stribling, of Waco, for defendants in error. 


* 203 S. W. Rep. 460. 


DETROIT FIRE & MARINE INS. CO. v. BOREN-STEWART CO. 
et al. (No. 7914.)* 


(Court of Civil Appeals of Texas. Dallas. April 6, 1918. Rehearing 
Denied May 11, 1918.) 


1. INSURANCE—CHANGE OF TITLE—CONTRACT. 


An agreement to sell insured stock of goods if insurance company would 
transfer the insurance to the purchaser, not carried out because the 
insurance company refused to make the transfer, is not a change in 
the interest or title or possession of the property, within the meaning 
of a policy provision avoiding the policy in case of such change. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


2. INSURANCE—CHANGE OF POSSESSION. 

Where change of title, interest, or possession of insured goods is claimed 
to avoid a policy, possession of prospective purchasers under their 
agreément to purchase, in case the insurance company would transfer 
the insurance, is immaterial, except as throwing light upon the 
question of change of title. 


(For other cases, see Insurance, Dec. Dig. § 654[1].) 
* 203 S. W. Rep. 382. 
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3. INSURANCE—AMOUNT OF LIABILITY—OFFER TO SELL 
FOR LESS THAN CASH VALUE. 

Under a fire policy provision that the company shalf not be liable for 
more than three-fourths of the actual cash value of the insured 
property, the company’s: liability for damages is not affected by the 
fact that insured had offered to sell the property for less than its 
actual value. 


(For other cases, see Insurance, Dec. Dig. § 501.) 


Appeal from District Court, Dallas County; W. F. Whitehurst, Judge. 

Action by Boren-Stewart Company and others against Detroit Fire 
& Marine Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


E. G. Senter, of Washington, D. C., for appellant. ; 
Thompson, Knight, Baker & Harris and Geo. S. Wright, all of 
Dallas, for appellees. 


PHILADELPHIA UNDERWRITERS’ AGENCY OF FIRE ASS’N OF 
PHILADELPHIA v. MOORE. (No. 840.)* 


(Court of Civil Appeals of Texas. El Paso. April 11, 1918. Rehearing 
Denied May 2, 1918.) 


1. INSURANCE—FIRE INSURANCE—AVOIDANCE OF POLICY— 
FORECLOSURE WITH KNOWLEDGE OF INSURED. 

The fact that insured knew that one holding a lien against the insured 
property would file foreclosure suit against him if he did not meet 
his obligation did not render filing of suit a commencement of the 
foreclosure with knowledge of insured within a provision avoiding 
the policy in that event. 


(For other cases, see Insurance, Dec. Dig. § 328[14].) 


2. INSURANCE--FIRE INSURANCE—AVOIDANCE OF POLICY— 
“CHANGE IN INTEREST” OF INSURED. 


Change in the interest of insured within a provision avoiding a policy 
therefor does not result from the execution of a deed for the 
property and placing it in escrow with a bank, where the condition 
on which its delivery was to be made was unfulfilled and the deed 
was not delivered by the bank. 


(For other cases, see Insurance, Dec. Dig. § 328[8].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Change.) 


Error from District Court, Coryell County; J. H. Arnold, Judge: 

Action by H. E. Moore against the Philadelphia Underwriters’ 
Agency of Fire Association of Philadelphia. Judgment for plaintiff, and 
defendant brings error. Affirmed. 


Locke & Locke, of Dallas, for plaintiff in error. 
McClellan & McClellan, of Gatesville, for defendant in error. 


* 202 S. W. Rep. 990. 
Vol. LII—9. 
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SPRINGFIELD FIRE & MARINE INS. CO. v. MORGAN. (No.1927.)* 


(Court of Civil Appeals of Texas. Texarkana. March 11, 1918. Rehear- 
ing Denied March 21, 1918.) 


4 


1. INSURANCE—FIRE INSURANCE—CHANGE IN TITLE—SALE 
—DELIVERY OF DEED. 


Where the holder of a fire policy covering a dwelling house sold the 
dwelling house and executed deed to the buyer, with an assignment 
of the policy, and he, being unable to pay the purchase-money notes, 
reconveyed the premises to his vendor, and, after destruction of the 
house by fire, assigned the insurance policy back, if, when delivered 
from the buyers to their vendor, their deed became effective as a 
conveyance, it passed title within the meaning of the stipulation in 
the policy avoiding it for such change. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


4. INSURANCE—FIRE INSURANCE—STIPULATION AS TO 
CHANGE IN TITLE—VALIDITY. 


Stipulation in a fire policy that it should be void on any change in the 
title of the insured premises was valid. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


Error from District Court, Gregg County; Daniel Walker, Judge. 

Suit by T. C. Morgan against the Springfield Fire & Marine In- 
surance Company. To review judgment for plaintiff, defendant brings 
error. Reversed, and judgment rendered. 


January 4, 1913, plaintiff in error issued a policy to Mrs. M. A. Yates 
insuring her in the sum of $750 against loss by fire of a dwelling house 
she owned. Mrs. Yates afterwards sold the house to defendant in error, 
and on January 22, 1914 assigned the policy to him. On the next day there- 
afterwards, to wit, January 23, 1914, defendant in error, in consideration 
of $500 and two notes for $500 each made by one Newton, conveyed the 
house and assigned the policy to said Newton. Defendant in error as- 
signed the notes to one Harris, and provision was made by an indorsement 
on the policy for the payment to Harris as his interest appeared of loss 
it covered. Newton was not able to pay the notes; and by a deed dated 
February 17, 1915, in which he was joined by his wife, reconveyed the 
house to defendant in error in consideration of $1 “and the further 
consideration,” it was recited in the deed, “of the cancellation and 
surrender” of the notes. Thereafterwards, to wit, about July 8, 1915, 
the house was destroyed by fire. March 14, 1916, "Newton assigned the 
policy to defendant in error, who commenced this suit thereon by a 
petition filed November 9, 1916. The policy contained a stipulation as 
follows: 


“This entire policy. * * * shall be void * * * if any change, 
other than by the death of the insured, take place in the interest, title, 
or possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment or 
by voluntary act of the insured or otherwise.” 

Plaintiff in error claimed that the effect of the deed of Newton and 
wife was to pass their interest and title in and to the house to defendant 
in error, and that the policy thereupon, by force of the stipulation referred 


* 202 S. W. Rep. 784. 
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to became and thereafterwards continued to be void. Defendant in error 
insisted that such was not the effect of the deed, because it was never 
delivered to him, but at the time of the fire was held as an escrow by a 
bank of which he was president. The trial court was of opinion it 
appeared from the testimony that the deed was not delivered so as to 
become operative before the fire occurred, and he therefore peremptorily 
instructed the jury to find in favor of defendant in error. The appeal 
is from a judgment in accordance with such a finding. 


Locke & Locke, of Dallas, for plaintiff in error. 
Young & Stinchcomh, of Longview, for defendant in error. 
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MARINE. 


AMOK GOLD MINING CO. v. CANTON INS. OFFICE, Limited. 
(Civ. 1999,)* 


(District Court of Appeal, First District, California. Feb. 14, 1918. Re- 
hearing Denied by Supreme Court April 15, 1918.) 


2. INSURANCE—MARINE INSURANCE—FAILURE TO DELIVER 
GOODS. 


In an action on marine insurance policy, evidence held insufficient to show 
that vessel ever reached destination. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. ae — MARINE POLICY—STRANDING— BURDEN OF 
PROOF. 


In action on marine policy, the plaintiff has the burden of proving that 
the ship stranded. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—MARINE POLICY—“STRANDED.” 

The word “stranded” means that the vessel must remain stationary for a 
time, and implies a settling of the vessel and an interruption of the 
voyage under extraordinary circumstances. 

(For other cases, see Insurance, Dec. Dig. § 412.) 

(For other definitions, see Words and Phrases, First Series, Stranded.) 


7. INSURANCE—MARINE POLICY—LOCATION OF GOODS— 
EVIDENCE. 


Evidence held to sustain finding that goods covered by marine policy were 
under deck at the time of the loss so as to warrant recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


8 INSURANCE—MARINE POLICY—BURDEN OF PROOF. 


In action on marine policy, where insurer contended that the consignee 
refused to accept the goods the burden of proof on such issue was 
on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


9. INSURANCE—MARINE POLICY—EVIDENCE — SUFFICIENCY. 


In action on marine policy, evidence held insufficient to show that the con- 
signee refused to accept delivery of the goods insured. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—MARINE POLICY—SALE OF VESSEL—QUES- 
TIONS FOR JURY. 


Whether the master of the vessel was forced by circumstances to sell 
after a partial wreck, held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
*171 Pac. Rep. 1098. 
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11. INSURANCE—MARINE POLICY—RIGHT TO SELL. 


Under a marine policy, the right to sell as well as the right to abandon 
must be determined ‘by the vessel’s master in the light of facts avail- 
able, and he cannot await developments before deciding what to do. 


(For other cases, see Insurance, Dec. Dig. § 481.) 


12. INSURANCE—MARINE POLICY—RIGHT TO SELL. 


The mere fact that a vessel on which goods under a marine policy were 
shipped was repaired after being sold did not establish that the sale 
was unnecesary. 


(For other cases, see Insurance, Dec. Dig. § 481.) 


13. — POLICY — PROXIMATE CAUSE OF 


Where a vessel carrying goods insured under marine policy encountered a 
sterm, which carried away some of her sails and rendered her unman- 
ageable, such storm was the proximate cause of the loss, though she 
afterwards stranded near the destination and was sold, and the con- 
signee of the goods could recover under the policy. 


(For other cases, see Insurance, Dec. Dig. § 413.) 


Appeal from Superior Court, City amd County of San Francisco; 
John Hunt, Judge. 

Action by the Amok Gold Mining Company against the Canton In- 
— Office, Limited. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Andros & Hengstler and Golden W. Bell, of San Francisco, for 
appellant. . 
Ira S. Lillick, of San Francisco, for respondent. 


Brasty, Judge pro tem. This is an action upon a policy of 
marine insurance, in which plaintiff recovered a verdict of $1,923, 
interest and costs, and defendant appeals from the judgment 
entered thereon. 

By the policy the defendant insured mining supplies consisting 
of 1,500 of fuse, 5 drums of gasoline, 1 ton of sacked coal, 7 
tons of dynamite, and 1M blast caps. “in the power schooner 
Harold Blekum, at and from Seattle, Wash., to Uyak, Alaska.” 
Subject to the effect of certain conversations between the master 
of the schooner and the owner, it is conceded that the under- 
writers were liable upon the policy until the goods could be 
discharged and safely landed at Uyak, Alaska; and the first 
question on which counsel disagree is the meaning to be attached 
to the words “to Uyak.” 

To persons unacquainted with the remote coasts and harbors 
of the Alaskan peninsula and the conditions existing there this 
would seem an easy question; but it is not so under the facts 
of the case, and in view of the varied adventures which befell 
the schooner on its unlucky voyage. The facts are such that 
these words must be defined in view of all the surrounding cir- 
cumstances and conditions; and some light may be shed upon 
their meaning by another question, namely. Where was it in- 
tended that the goods should be landed from the Harold Blekum? 
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Uyak Bay is a deep inlet from the Shilikof Strait into Kodiak 
Island. There was in January, 1915, when the Harold Blekum 
arrived there, a cannery, a store, and a postoffice situate near the 
mouth of the bay, and marked “Uyak” on the maps in evidence 
at the trial. There were other canneries and also mines at 
various points on Uyak Bay, and among the mines that of 
plaintiff, situate some 12 or 15 miles up the harbor. One witness 
testified that there is no such thing as a town at Uyak. In the 
busy season of the cannery there were 400 or 500 people there, 
but in winter there was a caretaker and three or four other 
persons who lived in the neighborhood. The evidence discloses 
that the plaintiff had been shipping for 10 or 12 years up there; 
that their cargo was always marked “Uyak,” and that the ships, 
to use the language of one of the witnesses, “came right to our 
place, Uyak. They stopped at the cannery on the way back,” 
that the manager of the mining company expected that the captain 
would bring the cargo up to the mine, “and,” said one of the 
witnesses, “the mine is as much a part of Uyak as the cannery 
is a part of Uyak.” There is no public landing at the cannery, 
but only a private wharf of the canning company. Upon this the 
cargo insured by the defendant could not be discharged; and 
this “point on the map,” as it is called by one of the witnesses, 
is on the opposite side of the bay from the Amok mine, and 
distant 12 or 15 miles therefrom. The bay is from 1 to 5 miles 
wide, and is a deep water harbor up to the mine. The Harold 
Blekum was not permitted to tie up to the cannery wharf, but 
having done so without permission, temporarily, was promptly 
ordered away. 

Another incident bears on the question of the destination of 
this freight. ‘The Harold Blekum had on board as merchandise 
13,000 feet of lumber, and this lumber the manager of the Amok 
mine, while the schooner was off the cannery, agreed to purchase, 
it being clearly intended by both him and the captain of the 
schooner that this lumber should be delivered at the mine. 

[1] Counsel for the defendant accumulates much persuasive 
evidence in support of his contention that the terminus ad quem of 
this voyage was the cannery but while we might so find if it were 
left to us, we must, nevertheless, under the well-known rule, leave 
the defendant to the finding of the jury on this point, which, to 
support the verdict, must be presumed to have been that the 
terminus ad quem as to the insured cargo involved in this case was 
the mine and not the cannery. 

[2] But conceding that the destination was the cannery, it is 
still not apparent that the Harold Blekum ever actually reached 
that port in the sense in which this policy contemplates. She 
arrived off the cannery wharf in the roughest kind of wintry 
weather ; she tied up to the wharf for a very brief space of time 
without permission, and was promptly ordered away. She was 
never in a position in which cargo could be unloaded. Where she 
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lay, as the witnesses testified, it was impossible to discharge the 
cargo, and this was in part on account of injuries which the 
schooner had sustained by reason of a storm which she had en- 
countered, and in part by reason of the position in which she lay. 
She was compelled, as we shall hereafter see, to leave the bay 
without discharging this cargo, and to proceed to Kodiak, and she 
never returned to the bay. To have reached the terminus ad 
quem of the voyage, as it concerned this insured cargo, she must 
have come into a position in Uyak harbor at least from which this 
cargo could have been discharged and at which the owners could 
have received it in other words, to a place where the master of 
the ship had a right to demand that the owner of the cargo should 
receive it at his hands. She never came into such a position. 

The history of this voyage throws light on all the questions in- 
volved in this case. The Harold Blekum departed from the port 
of Seattle on the lst day of December, 1914, bound ultimately for 
Unga, Alaska, where she had cargo to discharge, and with the 
insured cargo on board. On December 26th, while at Karluk 
anchorage, the schooner encountered heavy weather off the en- 
trance to Karluk bay. A black squall with snow struck her, and 
she pitched bows under, and, being at the time at anchor, started 
to drag towards the shore. The master and crew, fearing an ex- 
plosion of the caps which formed a part of this cargo, jettisoned 
them. The vessel cleared soon after, and the master put her be- 
fore the wind for Uyak; but two hours later, in a terrific woolly, 
she lost much of her rigging. She was finally again brought to 
anchor in 14 fathoms, but the heavy weather snapped her moorings 
and she went adrift. The mainsail still held, though much dam- 
aged, and it was set, and an attempt made to beat up to the can- 
nery wharf, but the snow blinded the crew, and she got too close 
to the west shore, missed stays, and to save the vessel three iron 
rails were jettisoned on the end of the fore deck with ropes at- 
tached. One parted and the other two held. The vessel was then 
right amongst the rocks. The crew, fearing that when she started 
to pound at low tide the dynamite might be exploded, and also 
with the indication of a dirty night, refused to remain on board 
and landed on the beach. 

The subsequent history of the schooner’s adventures can be 
best discussed after understanding the question for the considera- 
tion of this court which arose from them, namely, whether the 
schooner stranded. It is conceded that if the vessel stranded the 
warranty was opened. 

The question whether she stranded is earnestly presented on 
both sides, the defendant contending that there is no evidence that 
the vessel ever stranded, and that as a matter of law it appears 
from the evidence that she did not strand; and the plaintiff as- 
serting that there was sufficient evidence that the vessel did strand 
to warrant the jury in finding the fact, and that the whole ques- 
tion is one of fact for the jury. 
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[3] The burden of proof of the stranding is, as contended by 
appellant, upon plaintiff. 

On the morning following the abandonment of the vessel the 
master and mate, with one Peter Petrofskey, found the vessel, 
quoting the log, “on east shore of the bay, with two irons still 
down and one foot of water under her at high water.” There was 
no evidence as to whether it was then high water or not. They 
pumped her out, and the master and mate, using the anchor and 
line of Petrofskey’s launch, kedged her into deep water, slipping 
the lines on the irons. 

The contest of counsel is over the meaning of the words “on 
east shore,” found in the log of the schooner. Defendant con- 
tends that this expression means that she was found near the east 
shore, but still afloat. Plaintiff contends that the words, taken 
with other evidence, were sufficient to justify a jury im finding 
that she had stranded. The other evidence is found in a survey 
of the vessel subsequently made at Kodiak, and which showed the 
false keel of the schooner to be torn off 65 feet abaft the fore 
rigging, and the main keel considerably bruised and battered, the 
stern started, and the bolts driven inwards over a distance of 
about six inches, six butts on the bottom and the stanchions on 
the port side started, and 30 feet of the rail crushed inward; the 
deck strained and the rigging badly battered ; the windlass strained, 
the spindle bent, and all the anchors missing. There was no evi- 
dence that the ship had been aground at any time between the 
occasion when she was kedged into deep water from her position 
on the morning of the 27th of December and the time when she 
was surveyed at Kodiak, nor any evidence that this damage was 
done before the crew abandoned her on the afternoon or evening 
of December 26th. 

{4] The meaning of the word “stranded” is well settled. The 
vessel must remain stationary for a time. Stranding implies a set- 
tling of the vessel, some rest or interruption of the voyage under 
extraordinary circumstances. If the ship merely touch and go 
she is not stranded, but a settling of the ship on land, be it rocks 
or bar or shore, so that she be stationary for even a brief period, 
is a “stranding.” 26 Cyc. 654. Neither the master nor any mem- 
ber of the crew was a witness. Probably after the lapse of time 
between the catastrophe and the trial they were unavailable. 

[5] Some of the considerations which the jury may have taken 
into account in construing this language are obvious. A ship left 
unattended, and with so slight a fastering as the two jettisoned 
railroad irons, in a wintry season, with a storm so severe as to 
cause the crew and the master to abandon her, might reasonably 
be supposed to have drifted until she came up against something 
solid enough to hold her and the only substantial thing here was 
the east shore of the bay. The jury had a right to consider the 
state of the tide as a matter of judicial notice; but, in addition to 
this, the rise and fall of the tides at Uyak bay appear to some 
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extent from the maps in evidence. The fact that she had only a 
foot of water under her at high tide; that the tide rises and falls 
14 feet at that point; that the vessel drifted from early in the af- 
ternoon of the 26th to the morning of the 27th at a time when the 
daylight hours were very short in that latitude, and the condition 
of her bottom when surveyed, which was such as to show that she 
had pounded on the beach or rocks for a considerable period—all 
were circumstances which the jury had a right to consider in con- 
struing the words “on east shore of the bay.” 

[6] Where language such as this, somewhat technical in char- 
acter, or, if not technical, at least colored by the manner of 
expression of seafaring men, with which landsmen are more or 
less unacquainted, is to be construed it is far safer to leave the 
meaning thereof, with all the circumstances in mind, to the jury, 
than for courts to lay down a hard and fast rule as to what the 
language means; and, indeed, this is in line with the authorities 
on this point of practice. The jury are always the judges of the 
meaning of language employed by witnesses unless the meaning 
admits of no substantial doubt. Carpenter v. Fisher, 175 Mass. 9, 
55 N. E. 479; Snyder v. Bougher, 214 Pa. 453, 63 All. 893; Reel- 
v. Elder, 62 Pa. 308, 1 Am. Rep. 414. In view of this rule, we 
do not feel that we can disturb this finding. 

Another question earnestly debated is whether the goods were 
stowed under deck. 

[7] The insurance was on the goods while “under deck” only. 
The defendant insists that there was no evidénce that these goods 
were under deck; and here again counsel disagree as to the con- 
struction to be placed upon a particular part of the evidence. Mr. 
Erskine, a business man of Kodiak, who purchased the schooner 
at her sale, was examined as to the condition of the cargo. In the 
course of his examination by counsel for plaintiff he was asked if, 
from his examination of the cargo made at Kodiak, he could state 
whether or not the damage from salt water had occured 10 or 15 
days before the cargo was discharged at Kodiak, and answered that 
he could do so. The court, interrupting counsel, asked him how 
he could do this, and he answered as follows: “For instance, the 
sugar and some of the flour was mouldy. It was not very wet at 
the time we received it; it had been wet and had dried to some 
extent, and the mould had started.” Thereupon counsel for plain- 
tiff resuming his examination, asked the following question: 
“Where was that particular cargo in the hold of the vessel with 
reference to the parts of the deck that were open?” The witness 
answered, “Well, it was under the damaged part of the deck.” 
The court then again took the examination on itself and asked two 
or three questions. This, in effect, is the only direct evidence in 
the record on the question of whether the goods were under or 
above deck. It is very evident to any one with even a sometime 
passenger’s knowledge of the sea that with weather such as that 
encountered by the schooner no cargo such as this stowed on deck 
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would remain fast. At least, it must be said that the jury from 
these physical facts might have inferred that this cargo was under 
deck, since it remained on the schooner until it reached Kodiak. 
In addition to this, no other reasonable construction can be given 
to the question asked of the witness by counsel above quoted than 
that both he and the witness referred to the particular part of the 
cargo involved in this action; that is, to the cargo insured by the 
defendant for the plaintiff here. The court, it is true, interjected 
a question of its own in the course of the examination; but coun- 
sel’s examination was directed to ascertaining where this particu- 
lar cargo, namely, the cargo which was the subject of this action, 
was stowed, and the witness answered that it was under the dam- 
aged part of the deck. 

It seems to us that any other construction than that placed upon 
the evidence by the jury would have been strained indeed; and 
it certainly does not lie with this court to say that the jury could 
not have understood counsel and the witness to refer to the cargo 
involved in this action, and not to the sugar and flour mentioned 
by the witness in answering a question incidentally propounded 
by the court in the course of the examination. We will let this 
finding stand. 

[8] Chronologically at this point the question arises whether 
the insured refused to receive the cargo while the schooner was at 
Uyak. Counsel for defendant claim such refusal, which claim is 
contested by plaintiff’s counsel. 

We have seen that the jury must have found that the cargo did 
not reach its destination; but certain conversations and circum- 
stances in which Cornell, the mining company’s manager, and Cap- 
tain Timm, the master of the schooner, figured while the vessel 
was off the cannery, is the basis for the defendant’s claim that 
the plaintiff refused to accept delivery of the cargo. 

Here again we think the conversation open to two construc- 
tions, of which it must be assumed that the jury adopted that most 
favorable to the plaintiff. Let it be noted that here the burden is 
upon the defendant. 

[9] Cornell met Capt. Timm at the cannery on the morning of 
the 27th of December. He testified positively that no time was 
given him in which to discharge the cargo if he had tried; that 
he could not have done so without the consent of the captain; 
that he could not have taken it off in the condition in which the 
schooner lay at that time, and also that he had no men at the mine 
whom he could have sent out to get the cargo if it could have been 
discharged where the schooner lay. The caps had been jettisoned, 
as we have seen, and could not be delivered. There are two or 
three versions of these events in the transcript. The captain told 
Mr. Cornell that he had jettisoned the caps. The latter then said 
that the powder was of no use to him and he could not receive it 
without the caps. The captain then volunteered to get other caps. 
He went to Kodiak, which was only eight or ten hours’ journey 
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by launch from the cannery; but instead of returning and taking 
the cargo up the bay, as he and Cornell evidently expected that he 
would, the captain brought back a launch from Kodiak and towed 
the schooner to that port. That there was a misunderstanding be- 
tween the two men is possible—even probable; but there is no 
evidence here from which the jury was bound to find that Cor- 
nell refused to receive this cargo. Two letters of Cornell to the 
president of the mining company, and a letter from the latter to 
the agents of the underwriters, give slightly different versions of 
this conversation from that contained in Cornell’s testimony; but 
the burden of proof resting upon defendant to show the refusal 
of the plaintiff to accept delivery was not sustained—at least we 
cannot say that the jury were wrong in determining that it was 
not 


[10, 11] After she had been hauled off shore the schooner was 
taken to Kodiak, and after survey and notice she was sold. And 
here we meet the next question in the case, and that is whether 
the master was justified in taking her to Kodiak and making the 
sale. 


There can be no question that the storms had greatly damaged 
the rigging and hull of the vessel. Her crew had abandoned her. 
She was, it is fair to say, in a dangerous condition. The extent of 
her damage was not known or ascertainable at Uyak. She could 
tie to no wharf there; there was no dock in which she could lie. 
The master was no doubt justified in concluding that his ship 
could not safely sail from there under her own power. Her crew 
refused to serve her further without a survey to ascertain the 
extent and character of her damage. The law requires that in 
such cases the master must communicate with the owners; and 
Capt. Timm accordingly went to Kodiak, the nearest port from 
which such communication was possible. When there he at once 
wired the owners reporting the wreck and the condition of the ves- 
sel, and received the reply “to use his best judgment and to act for 
all concerned.” He arranged accordingly to have the vessel towed 
to Kodiak, where there were ship’s carpenters, seamen, and others 
competent to make survey of her damage, and repairs, if possible. 
That this was the only course that the master could in reason pur- 
sue seems very clear to us. It is easy to argue what might have 
been the better or more economical course; but this master faced 
the perils of the sea in a high latitude, subject to terrific storms on 
a treacherous coast, in the depth of winter, with a vessel which 
was practically a wreck. We cannot say now that he did not ex- 
ercise his best judgment in doing what he did. 

The right to sell as well as the right to abandon must be deter- 
mined by the master in the light of the facts available at the time, 
and he may not await the development of subsequent facts before 
deciding what to do (Fuller v. Insurance Co., 31 Me. 325); and, 
of course, the question of whether a sale was necessary was a 
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fact for the jury (Insurance Co. v. Winter, 38 Pa. 176; Robinson 
v. Ins. Co., 3 Sumner, 220, Fed. Cas. No. 11,949). 

[12] Nor does the fact that this schooner was subsequently re- 
paired by the purchaser slow that the sale was not necessary. 
Fuller v. Ins. Co., supra; Hale v. Insurance Co. (C. C.) 37 Fed. 
371; In re Sarah ‘Ann, 2 Sumner, 206, Fed. Cas. No. 12,342. “And 
conceding that counsel’s contention is correct, and that the ques- 
tion of necessity is one of law and not of fact (which we are not 
willing to hold), we think the course pursued by the master in 
this case was necessary. 

[13] One other matter may be briefly mentioned. It appears 
plainly that Cornell did not consent to the schooner being taken to 
Kodiak. The owners received nothing from the sale of the ship 
or cargo. The storm which was encountered near the entrance to 
Uyak bay was the proximate cause of its loss, as all the subse- 
quent events depended upon and flowed from the injury to the 
vessel caused by that storm. These considerations entitle the 
plaintiff to recover. 

Some criticisms are offered upon the instructions of the trial 
judge. We have read them with care in the light of the strictures 
made upon them in the briefs of the appellant, and we find no 
reason to quarrel with them. They were clear and definite, and 
presented the questions of- fact upon which the jury must find 


very plainly to them, and the court seems to have committed no 
error of law of any moment in these instructions. 

From what has been said it is clear that the demurrer to the 
complaint was properly overruled, and the motion for a nonsuit 
property denied. 

he judgment is affirmed. 
We concur: Lennon, P. J.; Kerrigan, J. 
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ACCIDENT AND HEALTH. 


LEWIS v. IOWA STATE TRAVELING MEN’S ASS’N.* 
(U. S. District Court, S. D. Iowa, C. D.) 


1. INSURANCE— ACCIDENT INSURANCE—EXTERNAL, VIO- 
LENT AND “ACCIDENTAL MEANS” OF INJURY. 

To come within a policy insuring against death resulting from bodil in- 
juries received “through external, violent, and accidental means,” it is 
not sufficient that the result should be accidental, but the means. must 
alsa have been accidental, or; if the cause of the injury was’ a volun- 
tary act, its effect must have been unusual and unexpected. 

(For other cases, see. Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Accidental; Accidental Means.) 


2. INSURANCE— ACCIDENT INSURANCE—EXTERNAL, WIO- 
LENT “ACCIDENTAL MEANS” OF INJURY. 


Insured discovered a pimple on his lip, which he opened with a gold scarf 
pin taken from his tie. The pin was infected, and’ infected the wound, 
causing his death in.a few days. Held, that his death was due to an 
injury received “through external, violent, and accidental means,” 
within the terms of his policy. . 


(For other cases see Insurance, Dec. Dig. § 455.) 


3. eee INSURANCE— RISKS. INSURED 
AGAINST 


In. such case the insurer is not exempted from liability, by a provision in 
the policy that it should’ not be liable for accidental death “resulting 
wholly or partially, directly or indirectly, from * * *. local or gen- 
eral infection,” except when such infection or inflammation results 
from a visible or open wound. 

(For other cases, see Insurance, Dec Dig. § 456.) 


At Law. Action by Maud Lewis, executrix, against the Iowa State 
Traveling Men's Association. Trial to court. Judgment for plaintiff. 


Stipp, Perry, Bannister & Starzinger, of Des Moines, Iowa, for plain- 
tiff. 
Sullivan & Sullivan, of Des Moines, Iowa, for defendant. 


Wane, District Judge. [1] 1. The first question. is whether 
John F. Bailey, the insured, died as the result of bodily injuries 
received “through external, violent, and accidental means.” It 
would be an endless and futile task to undertake to review the 
numerous authorities presented in briefs of counsel, and’ any 
effort to reconcile them all would be hopeless. It may be taken 
as settled by the great weight of authorities that, under lan 
of this kind in a policy, it is not sufficient that the result shall 


* 248 Fed. Rep. 602. 
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be accidental, but the “means” must be accidental, as well as 
the result. In the brief, “Accidental Means,” by Cornelius, it 
is well stated: 


“Where there is evidence that, in the act which precedes and 
brings about an injury causing death, something undesigned 
and fortuitous occurs; that’ is to say, where there is evidence 
of an element of accident in the means bringing about the in- 
jury, the verdict of a jury holding the company liable will not 
be disturbed on appeal.” 

Were the “means” in this case accidental? ‘That is, “unfore- 
seen,. involuntary, unexpected;” “happening by chance; un- 
expectedly taking place; not according to the usual course of 
things.” If, “in the act which precedes the injury, something 
unforeseen, unexpected, unusual, occurs, which produced the 
injury, then the injury has resulted through accidental means.” 
U. S. Association v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 
L. Ed. 60. 

Judge Sanborn well defines “accidental means” in Western 
Association v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 
653, as follows: 


“The significance of this word ‘accidental’ is best perceived 
a consideration of the relation of causes to their effects. The 
word is descriptive of means which produce effects which are 
not their natural and probable consequences. The natural con- 
sequence of means used is the consequence which ordinarily 
follows from their use—the result which may be reasonably 
anticipated from their use, and which ought to be expected. The 
probable consequence of the use of given means is the conse- 
quence which is more likely to follow from their use than it is 
to fail to follow. An effect which is the natural and probable 
consequence of an act or course of action is not an accident, 
nor is it produced by accidental means. It is either the result 
of actual design, or it falls under the maxim that every man 
must be held to intend the natural and probable consequence of 
his deeds. On the other hand, an effect which is not the natural 
or probable consequence of the means which produced it, an 
effect which does not ordinarily follow and cannot be reasonably 
anticipated from the use of these means, an effect which the 
actor did not intend to produce, and which he cannot be charged 
with the design of producing, under the maxim to which we 
have adverted, is produced by accidental means. It is produced 
by means which were neither designed nor calculated to cause it. 
Such an effect is not the result of design, cannot be reasonably 
anticipated, is unexpected, and is produced by an unusual com- 
bination of ‘fortuitous circumstances; in other words, it is pro- 
duced by accidental means.” 
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[2] In this case the facts are agreed upon. John F. Bailey, 
the insured, was a strong, vigorous man, in excellent health. He 
discovered a small pimple on the right side of his upper lip. He 
removed his gold scarf pin from his necktie and intentionally 
pricked the pimple with said scarf pin. His lip at said place 
became immediately infected with staphylococci infection from 
the scarf pin. The infection spread and caused his death in a 
few days. It is also agreed: 

“That the scarf pin used by insured in pricking his lip com- 
municated or caused infection by being introduced into the 
tissues of the lip.” 

Therefore there can be no dispute in the case that the pin 
was infected; that it carried the cocci upon it. It is not a case 
of breaking the skin and having it afterwards infected, but it 
is especially agreed “that the infection was caused by, and 
came from, the scarf pin.” If it came from the scarf pin, it 
is apparent that the cocci were on the scarf pin. It cannot 
be assumed that the deceased knew that the cocci were upon the 
pin. There is no basis for the assumption that the deceased 
intentionally infected his lip. He did the act, which, as a matter 
of common knowledge, thousands do every year—he used a pin 
which he had at hand to open a pimple. I suppose it would 
be safe to say, as a matter of common knowledge, that not 
once in a thousand times does such use of a pin, even when no 
effort to sterilize is made, result in infection. 

If the injury resulted from the pin alone, and there was no 
proof that the pin was infected, the accidental result would not 
be covered by this policy; but the deceased clearly used some- 
thing which he did not intend to use. He used, not only the pin, 
but he used an infected pin—a poisoned pin. This infection 
was such that it could not, in the nature of things, be discovered 
by him without perhaps a microscopic investigation. To my 
mind the means were clearly accidental. A man who eats in- 
fected food, without knowledge of its infection, is doing some- 
thing he did not intend to do. The eating of the food is 
voluntary, but the eating of the poison is not. The housewife 
goes to the flour bin, kneads her bread, bakes it, and serves it. 
Those who eat it die. It is found that the bin contains, not 
only flour, but arsenic. The unfortunates voluntarily ate the 
bread, composed of flour and arsenic. The “means,” causing 
death, is accidental. I see no distinction in principle between 
the case at bar and the numerous cases illustrated by ptomaine 
poisoning, and other cases of unintentional infection. 

[3] 2. Is the defendant exempted from liability under its 
general covenant to pay, by section 6 of article VI of the by- 
laws, which among other things provides that the “association 
shall not be liable * * * for accidental death * * * 
resulting wholly or partially, directly or indirectly, from * * * 
local or general infection” (except when such infection or in- 





144 Insurance Law Journal, Vol. 52. [ July, 1918. 


flammation results from a visible or open wound caused by 
external, violent, and accidental means). What is meant by in- 
fection which “results from a visible or open wound”? Strictly 
speaking, how can infection “result” from a visible or open 
wound? Modern science has demonstrated that infection “re- 
sults” from the entry of living organisms into a wound. Here 
in this case we have a “wound.” What caused the wound? The 
pin and the cocci. 

From the agreed facts it must be apparent that the wound 
was not caused alone by the pin, but that in its nature and char- 
acter, and possibly its appearance, it was in part caused by the 
cocci. The fact that the cocci entered the wound in its making, 
as agreed by the parties, ought not to make any difference in 
the construction of this provision of the contract. In any event, 
this being an exception to the general liability clause, if there 
is any doubt about it, it ought to-be resolved in favor of the in- 
sured, and it is my judgment that this exception does not furnish a 
just or legal reason why the defendant should escape liability. Upon 
the agreed facts there will be a judgment in favor of the plaintiff. 

Counsel has asked for an elaborate finding of facts. The 
court is not required to make any finding of facts, except where 
the facts are in dispute. In this case there are no facts in dispute. 
Everything is agreed to. I find no reason for making any finding 
of facts; but, if ‘counsel feels that finding of facts is necessary 


to preserve all the rights of the defendant, I shall reconsider 
this matter. 

Counsel for plaintiff will prepare judgment entry and submit 
it to the attorneys for the defendant, who will have five days 
in which to file objections thereto. Such judgment entry to 
reserve proper exceptions. 


TURNER v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 19109.)* 


(Supreme Court of Missouri, Division No. 2. April 9, —_ Rehearing 
Denied April 26, 1918.) 


1. INSURANCE—RISKS INSURED AGAINST—DEATH DUE TO 
CRANKING AUTOMOBILE—“‘IN”—“ON 


Insured, who was killed by the sudden starting oe his automobile while he 
was standing on the ground cranking the same with his right hand 


* 202 S. W. Rep. 1078. 
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to start the engine to finish a trip, was not “in” or “on” the automo- 
bile within policy providing for double indemnity for injuries sus- 
tained while “in” or “on” a private conveyance, the word “on” beta 
used in its usual and ordinary signification within Rev. St. 1909, § 8057, 
as to taking words in their usual sense, which is at or in contact with 
the surface or upper part of a thing and supported by it, and the word 
“in” being of a narrower signification than the word “on,” 


(For other cases, see Insurance, Dec. Dig. 530.) 


(For other definitions, see Words and Phrases, First and Second Series, 
In; 


2. INSURANCE — ACCIDENT INSURANCE—CONSTRUCTION OF 
POLICY. 


If a provision of a policy be ambiguous, it must be construed most strongly 
against the insurer, but, where provision is not ambiguous, words 
which do not appear in the policy will not be interpolated. 


(For other cases, see Insurance, Dec, Dig. § 146[3].) 


Appeal from St. Louis Circuit Court; Thos. C, Hennings, Judge. 

Action by Mary Lee Turner against the Fidelity & Casualty Company 
of New York. From a judgment for part of the relief claimed, plaintiff 
appeals. Affirmed. 


Plaintiff, as beneficiary in an accident insurance policy issued by de- 
fendant, sued thereon, and got judgment for the amount of the single 
indemnity for accidental death provided for in the policy, with interest 
thereon. Deeming herself entitled on the law and the facts to double 
indemnity, plaintiff in the conventional way appealed. The facts are few, 
— and undisputed; for the case was tried upon agreed facts, which 
run thus: 

“Plaintiff is the widow of Thomas E. Turner, deceased. Defendant 
is an insurance company issuing life and accident insurance policies in the 
state of Missouri. On August 7, 1913, defendant issued to the said Thomas 
E. Turner the policy of accident insurance upon which this action is 
founded, which policy is filed as Exhibit A to plaintiff's petition herein, 
and is hereby made a part hereof to the same extent as though copied 
herein in full. 

“On November 14, 1914, the said Thomas E. Turner suffered death 
as the direct result of bodily injuries sustained by him on that day under 
the circumstances and in the manner related by plaintiff in her deposition 
taken and filed in this cause, which deposition is hereby made a part 
hereof to the same extent as though copied herein in full. All of the facts 
stated in the above-mentioned deposition are admitted to be true. 

“The motive power of the automobile referred to in said deposition 
was furnished by a gasoline engine, and to start this engine running it 
was necessary to crank it; that is to say, to push into engagement with 
the forward end of the crank shaft of the engine the inner end of a crank 
or handle attached to the front end of and a part of the automobile, but 
which crank or handle has no function to perform except to start the 
engine, and, when not in use, for this purpose, hangs idle and is a mere 
appendage, to be used again for starting the engine as required. In order 
to use this crank or handle for the purpose of starting the engine, it was 
necessary for said Turner to get out of the car, walk around in front of 
it, and take hold of the crank or handle, and engage it with and revolve 
the crank shaft of the engine, and this he was doing at the time the aeci- 
dent happened, as described in the attached deposition. 

“Plaintiff herein was the beneficiary named in the above-mentioned 
policy of insurance issued by defendant to the said Thomas E. Turner. 
At the time said Thomas E. Turner received the above-mentioned in- 
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juries, and at the time of his death the said insurance policy was in full 
force and effect. Since the death of said Thomas E. Turner plaintiff has 
done everything required to be performed under the terms of said policy. 

“Prior to suit brought, on December 23, 1914, defendant made legal 
tender to plaintiff of $5,000, and on February 9, 1915, deposited $5,100 
with the clerk of this court, pursuant to the provisions of section 2282, 
Revised Statutes of Missouri for 1909, of which plaintiff was duly notified 
on February 9, 1915. 

“Plaintiff contends that under the foregoing facts she is entitled to 
recover of defendant the sum of $10,000, with interest from the date of 
the filing of the suit, to wit, on the 6th day of January, 1915, and costs. 

“Defendant admits liability, but contends that its liability, including 
interest and costs, does not exceed $5,100, which said sum on the 
day of February, 1915, was deposited by defendant with the clerk of the 
circuit court of the city of St. Louis as a tender of the amount admitted 
to be due plaintiff under the terms of the policy here sued on including 
the accrued interest and costs.” 

Pertinent parts of the policy sued on provided that, if the assured 
should come to his death as the direct result of a bodily injury, accidentally 
sustained, the defendant. should be bound to pay to the beneficiary the 
sum of $5,000. This we refer to above as the “single indemnity.” If, how- 
ever, such death of the assured should occur from any bodily injury “sus- 
tained by the assured * * * while in or on a private conveyance (ex- 
cluding bicycles, motorcycles, and saddle horses),” the policy provided 
that the single indemnity of $5,000 otherwise payable upon assured’s acci- 
dental death should be doubled. noe in such latter event the beneficiary 
would be entitled to the sum of $10,000 

The circumstances under which assured came to his death are thus 
shown by the evidence offered under the agreed statement of facts: On 
Saturday evening, November 14, 1914, about 5:30 o’clock, assured and 
plaintiff, his wife, were in an automobile, returning to their home from 
a trip to the Normandy Golf Club. The automobile in which they were 
riding belonged to the assured, and was therefore a “private conveyance.” 
Plaintiff, who was just learning to drive an automobile, was driving this 
machine. When assured and plaintiff reached a point near the intersection 
of Oakley and Woodland streets, and were within half a block of their 
home, the “engine died,” and the automobile stopped, thus making it neces- 
sary that the engine be started by ‘ ‘cranking” it (which operation, as well 
as the mechanism and manipulation requisite, is described more at length 
and particularly in the formal agreed facts, which we quote above. The 
assured got out of the automobile, and walked around in front of it, and, 
while standing with both of his feet on the ground, took hold of the 
starting crank with his right hand and gave it a turn. Instantly the auto- 
mobile started forward and ran against and struck assured, who fell, or 
was knocked down and killed. Whether assured was killed by the blow 
superinduced by the forward impetus of the automobile, or by being run 
over, or by his head and body coming into violent contact with the ground, 
does not appear, and is not important here; for the fact that his death 
was caused by the “direct result of a bodily injury” sustained accidentally 
is conceded. While standing in front of the automobile, as assured was 
engaged in cranking it, no part of his body except his right hand was in 
contact with any part of the machine. 


Rodgers & Koerner, of St. Louis, for a. 
Jones, Hocker, Sullivan & Angert, James C. Jones, Jr, and Vincent 
L. Boisaubin, all of St. Louis, for respondent. 


Faris, J. (after stating the facts as above). [1] I. 
assured, when he sustained the injury which caused his sak 





A.& H.] Turner v. Fidelity & Casualty Co. of N. Y. 147 


was “in or on a private conveyance,” then the judgment below 
was erroneous. If assured was not “in or on a private con- 
veyance,” then the judgment nisi is right, and the case must 
be affirmed. There is no contention that the automobile which 
struck assured and caused his death was not at the time a 
private conveyance.’ So the question decisive of this case is 
narrowed to the single inquiry whether when assured was struck 
and killed he was, under the terms of the contract of insurance, 
in or on the automobile in question. 

We may premise what we shall say by disposing first of the 
contention that the word “on,” as used in the contract of in- 
surance, means “at, adjacent to, near to, or alongside of.” That 
the preposition “on” sometimes has one or the other‘of the 
latter meanings there can be no doubt. Webster’s Dict. But in 
all such cases will be found that the context itself makes clear 
the meaning intended to be conveyed, and in the very physical 
nature of things negatives its ordinary meaning of support from 
beneath. or superimposition of one thing over another; for, 
while it is both correct and usual to say that, St. Louis is on 
the Mississippi river, or that Jefferson City or Smith’s farm is on 
the Missouri Pacific Railroad, and we instantly know that what 
is meant is that these cities, or this farm are near to, alongside 
of, or lie adjacent to the river, or the railroad. 

Here the word “on” is used and is to be construed as used 
(section 8057, R. S. 1909) in its usual and ordinary signification, 
which is “at or in contact with the surface or upper part of a 
thing and supported by it” (Webster’s Dict>). The word “in,” 
as used in the contract of insurance, is patently of narrower 
signification than is the word “on”; for it might well be con- 
tended (how correctly we need not rule) that a person is “in” 
an automobile only when he is within it or inclosed by the 
space devoted to or set apart for the use of persons or passengers; 
while it is clear that he would be “on” such a car if he were 
merely standing upon the running board thereof. It is, we 
think, idle to contend that “on,” as used in this policy, means 
“alongside of, near or adjacent to”; for, if such .a meaning is 
to be attached to the word “on,” as it is used in the policy here, 
then every holder of such a policy who chances to pass by an 
automobile, or private horse-drawn vehicle, is on such machine 
so that, if he were fortuitously struck by lightning and killed 
at the instant he passed such a car, or at the instant such car 
passed him, he would be entitled to the double indemnity pro- 
vided by the policy in question. No one would contend for a 
construction which, when carried to its ultimate analysis, would 
bring about so ridiculous a result. So we must cast aside this 
contention as untenable. 

II. But it is contended by plaintiff’s learned counsel that the 
clause of the policy in dispute means “while [riding] in or on a 
private conveyance,” and, since it means while riding, it also 
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connotes the whole of the trip whereon assured was engaged 
when killed; as also all and singular the things necessary to be 
doue in order to make the trip and in order successfully to 
complete the trip. Therefore, since before the assured could 
finish the trip or resume it after the breaking of its orderly 
progression, it was necessary to crank and start the car; he was 
on the trip, i. e., riding in a private conveyance, even while out 
on the ground, in the street, and engaged in cranking the car. 
If this contention is sound, and if in such case the beneficiary can 
recover the double indemnity, she could likewise recover, if, 
while similarly riding, or on an uncompleted journey, an acci- 
dent to the automobile should necessitate the driving of it to 
a garage for temporary repairs, at the conclusion of which, and 
touching the costs whereof, a dispute should arise between the 
mechanic and assured wherein without assured’s fault, and while 
merely standing in the garage, he should be murdered. 

Even if we accept the dmendment of plaintiff and without 
warrant write into the contract of insurance the word “riding,” 
so as to make it read “while riding in or on a private conveyance,” 
neither the above reductio ad absurdum nor the ruled cases afford 
any sufficient authority for the position taken by the plaintiff. 
The whole of the clauses providing for double indemnity in this 
policy read thus: 

“The amounts specified in articles 1, 2, and 4, and in section 
1 of article 3, shall be doubled, if the bodily injury is sustained 
by the assured: (1) While in a passenger elevator (excluding 
elevators in mines); (2) while in or on a public conveyance 
(including the platform, steps, and running board thereof) pro- 
vided by a common carrier for passenger service; (3) while 
in or on a private conveyance (excluding bicycles, motorcycles, 
and saddle horses).” 

A casual reading of these clauses makes it plain that, while 
they are each broad enough to include the conveyances mentioned 
while they are running as well as while they are standing still, 
they yet wholly exclude the idea of continuity of journey. They 
do this by omitting to use either the substantive “passenger” or 
the participle “riding.” All that it necessary is that the assured 
be when injured or killed “in or on” one of the conveyances 
mentioned, His reason for being in or on the vehicle cuts no 
figure. Whether he is riding on the conveyance, or engaged 
upon a long, a short, or a continuous trip or journey, has no 
longer any significance in the case. By broadening the liability 
to include injuries sustained while these conveyances are at rest 
the former connotation of traveling, which was deducible from 
the language used. has been eliminated: (a) By omitting any 
reference to riding or traveling; and (b) by the inclusion of 
other words which logically negative the idea of traveling, or the 
necessity of being upon a trip or journey when the hurt is sus- 
tained. 
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Nor, in our view of the case, and the authorities, would it 
very greatly aid plaintiff even if we were to write into this clause 
the word “riding,” as contended for. There are numerous case¢3, 
it is true, which hold (correctly we think) that a person is ix or 
on a street car or steam car, and that he is a passenger on stich 
car when hurt, if so it be that he is hurt while getting on or 
getting off such a car. But such cases and all of them (at 
least the well-considered ones) continue the protecting rule 
only so far as to cover the time between the instants at whici: 
the assured has actually connected himself with or discon- 
nected himself from the vehicle of conveyance. Tooley v. 
Assurance Co., 3 Bissell, 399 Fed. Cas. No. 14,098; King 
v. Insurance Co., 101 Ga. 64, 28 S. E. 661, 65 Am. St. 
Rep. 288; Wilmarth v. Insurance Co., 168 Cal. 536, 143 Pac. 
780, Ann, Cas. 1915B, 1120; Creamer v. West End, etc., Co., 
156 Mass. 320, 31 N. E. 391, 16 L. R. A. 490, 32 Am St. Rep. 
456; Wallace v. Employers’, etc., Assur. Co., 26 Ont. L. R. 10; 
Platt v. Street Railroad Co., 2 Hun (N. Y.) 124; Banta v. Con- 
tinental Casualty Co., 134 Mo. App. 222, 113 S. W. 1140; 
Theobald v. Assurance Co., 10 Exche. R. 45; Schmohl v. Trav- 
elers’ Ins. Co. (App.) 189 S. W. 597; Anable v. Fidelity & Cas. 
Co., 73 N. J. Law, 320, 63 Atl. 92; A&tna Life Ins. Co. v. 
Vandecar, 86 Fed. 282, 30 C. C. A. 48; Deptie v. Travelers’ 
Ins. Co. (C. C.) 166 Fed. 183; 2 May on Insurance, § 524. 

The excellent work of Mr. May above cited thus states the 
rule in such cases: 

“A person may be said to be traveling in a carriage, while 
alighting therefrom, until he has completely disconnected himself 
and landed.” 

Likewise, as the above cases hold, or as is readily to be 
deduced from them, a person becomes a passenger in or on a 
public conveyance as soon as he has connected himself with that 
conveyance with the intention of becoming a passenger thereon. 
Wilmarth v. Insurance Co., 168 Cal. 536, 143 Pac. 780. The 
provision in the contract of insurance held in judgment in the 
Wilmarth Case. supra, read precisely as does the similar pro- 
vision in the case at bar. It provided a double indemnity in case 
the assured was killed “while in a passenger elevator (excluding 
elevators in mines).” Assured had gotten on an elevator to go 
to the third floor of a certain building, but for some tundisclosed 
reason followed another passenger off at the second floor. In 
the act of alighting, the platform of the ascending car struck 
him or brushed against his shoulders as his feet touched the 
second floor; he fell backwards down the elevator shaft and 
was killed by the fall. Held, he was still so far connected 
with the elevator as to be in it within the purview of the pro- 
vision quoted when the accident occurred which caused his death. 

The case of Wallace v.*Employers’, etc., Co., 26 Ont. L. R. 
10, likewise clearly illustrates the distinction which we draw, and 
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which makes liability vel non to depend on whether the assured 
at the moment he was injured had or had not disconnected him- 
self from the conveyance in which he had theretofore been a 
passenger. In the Wallace Case the contract of insurance pro- 
vided for the payment of a double indemnity in the event the 
assured was injured “while riding as a passenger in or upon 
a public conveyance.” Assured alighted from a street car and 
was safely on his feet in a public street (precisely as was as- 
sured in the case at bar). But instantly thereafter, finding him- 
self in imminent danger of being run down by an approaching 
automobile, he turned and caught at the street car again, not 
with the intention of becoming a passenger, but in order to 
escape the sudden danger confronting him from the on-coming 
automobile. In catching at the street car he fell against it and 
was hurt. Held, that he could not recover double indemnity, 
since he had safely disconnected himself from the street car, 
and was no longer riding as a passenger thereon. These two 
cases clearly illustrate the rule stated and the very plain distinc- 
tion existing. Some of the cases which we cite rode off upon 
violations of warranties or conditions against riding in forbidden 
places, or on account of an unwarranted alighting during an 
otherwise continuous journey. Anable v. Fidelity & Cas. Co., 
supra; Aitna Life Ins. Co. v. Vandecar, 86 Fed. 282, 30 C. C. 
A. 48. But since in neither case was the assured therein at 
the instant of injury, disconnected from the conveyance, but 
was holding to the handrail, these cases yet afford no consolation 
to plaintiff. They seem on first blush to negative the rule stated 
but not in such wise as to aid plaintiff. They do not conflict 
with the rule stated, however, since they largely rode off on other 
points. ‘These latter cases apply to their own peculiar facts the 
additional doctrine of accident insurance that when a passenger 
has disconnected himself from the conveyance, either volutarily 
through his own personal caprice, or by accident directly accruing 
from a violation of a rule of the carrier against riding in a 
forbidden place, he cannot again connect himself with the con- 
veyance and resume his status as a passenger, merely by grasping 
a handrail of the conveyance, when in such latter act he is hurt 
or killed. 

The case of Banta v. Casualty Co., supra, was ruled by our 
St. Louis Court of Appeals. There the policy of insurance pro- 
vided for a double indemnity in the event that assured was in- 
jured “while riding as a passenger and is in or upon any railway 
passenger car.” To this clause there was an exception which 
provided that, if the injury was sustained “while getting on or 
off or being on the step or steps of any railway car,” the provision 
as to the double indemnity should not apply. Assured sustained 
a serious injury as the result of voluntarily leaping from an 
electrically propelled interurban car,*in order to escape what 
he deemed to he imminent danger from a threatened collision 
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with a thrashing machine. The collision actually occurred, but 
no one was hurt except assured, and his injury accrued solely 
from the leap, and not from the collision. Held, he was not 
entitled to the double indemnity, since he was not hurt while 
riding as a passenger in or upon, nor while he was in or upon, 
a railway passenger car, but that he was hurt while alighting 
from or getting off of such car; hence he could not recover. 
Some consideration was in the opinion devoted to the question 
of the applicability or not of the rule which prevails in the law 
of torts touching injuries occurring from efforts to escape sudden 
and apparently imminent peril. Whether or not that considera- 
tion should have affected or colored the decided case we are 
not called on to rule here. It is a question wholly afield from 
the point confronting us, and the case affords us an authority 
regardless of whether Banta’s contributory negligence was or 
was not excusable upon the ground of the sudden and seemingly 
imminent peril by which he was confronted. 

[2] There is no question but that, if a.provision in a contract 
of insurance be ambiguous, such provision is by the settled law 
to be construed most strongly against the insurer and most 
liberally in favor of the assured (1 May on Insurance, 343) ; 
so that if possible, that security or indemnity against loss which 
the assured intended when he bought the insurance shall be 
accomplished. But the contract here is not ambiguous. Such 
ambiguity as is urged arises wholly ffom the insistence of plain- 
tiff that strange words which do not appear in the policy be inter- 
polated therein, and then that upon the policy as amended by the 
interpolation a construction be put which we are constrained to 
consider unwarranted. 

We conclude that assured, when he sustained the injury which 
caused his death, was neither “in” nor “on” the automobile, 
within the plain language and meaning of the policy, and there- 
fore that the limit of plaintiff’s recovery is the single indemnity 
provided in the contract. 

It results that the case should be affirmed. All concur. 
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ANDERSON vy. FIDELITY & CASUALTY CO. OF NEW YORK 


(Supreme Court of New York, Appellate Division, Third Department. 
May 8, 1918.) 


1. CARRIERS — INSURANCE — ACCIDENT INSURANCE — “COM- 
MON CARRIER.” 

A taxicab company, operating cabs for conveyance of persons to and from 
stations, hotels, public buildings, churches, places of amusement, or 
residences or other places, charging a fixed rate, holding itself out as 
willing to serve all alike, and subject to a penalty under a city ordi- 
nance for refusing to convey any person to any place within desig- 
nated limits, is a “common carrier,’ within an accident insurance 
policy providing for double liability for an injury to assured “while 
in or on a public conveyance provided by a common carrier for pas- 
senger service,” for it is not an essential characteristic of a common 
carrier that it shall operate between definite termini, or shall follow a 
designated line of travel, or shall observe a specific schedule for mak- 
ing trips. 

(For other cases, see Carriers, Dec. Dig. § 4; Insurance, Dec. Dig. § 527.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Common Carrier.) 


2. INSURANCE— ACCIDENT INSURANCE—“PUBLIC CONVEY- 
ANCE.” 

A taxicab operated by a common carrier is a “public conveyance,” within 
an accident policy providing double liability for injuries sustained by 
the assured “while in or on the public conveyance provided by a com- 
mon carrier,” notwithstanding that, when it is rented by a passenger, 
he is entitled to its exclusive use. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Public Conveyance. 


3. INSURANCE=CONSTRUCTION OF POLICY—LANGUAGE. 

The insurer being responsible for the language employed in its@policies, 
all doubts and ambiguities therein should be resolved in favor of the 
insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Henry T. Kellogg, J., dissenting. 


Appeal from Trial Term, Albany County. 

Action by Harry B. Anderson against the Fidelity & Casualty Com- 
pany of New York. From a judgment for plaintiff in the Supreme Court, 
on a decision after trial without a jury (100 Misc. Rep. 411, 166 N. Y. 
Supp. 640), plaintiff appeals Modified and affirmed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


*170 N. Y. Supp. 431. 
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Mills & Mills, of Albany (Borden H. Mills, of Albany, of counsel), 
for appellant. 

Nadal, Jones & Mowton, of New York City (Edwin A. Jones, of New 
York City, and Ainsworth, Carlisle & Sullivan, of Albany, of counsel), 
for respondent. 


CocHRANE, J. The plaintiff, standing at the corner of State 
and Pearl streets in Albany, called one of the taxicabs owned 
and operated by the Yellow Taxi Service, Incorporated, a do- 
mestic corporation, to convey him and his friend to the Elks’ 
Club. The journey was accomplished, and while alighting from 
the taxicab the plaintiff received an accidental injury. He had 
an accident policy with the defendant, which policy provided for 
double liability if the injury was sustained by the assured “while 
in or on a public conveyance (including the platform, steps, and 
running board thereof (provided by a common carrier for pass- 
enger service.” The defendant admits liability for $675, for 
which amount judgment has been rendered against it in favor 
of the plaintiff. The plaintiff contends he is entitled to recover 
double that amount under the provision in the policy above 
quoted. The question for determination, therefore, is whether 
the accident to the plaintiff occurred on a public conveyance 
provided by a common carrier for passenger service within the 
meaning of the policy. This question subdivides itself into two 
parts, viz.: First, was the Yellow Taxi Service, Incorporated, 
a common carrier; and, second, was the taxicab which it provided 
for the plaintiff a public conveyance within the meaning of the 
policy ? 

The Yellow Taxi Service, Incorporated, owns and operates 
various taxicabs for the purpose of conveying persons in and 
about the city of Albany. These taxicabs afe kept in garages. 
Some are sent to and stand at various places in the city awaiting 
applicants for their service, while others await calls at the garage. 
They are similar to the ordinary Ford car, except that the bodies 
are painted yellow, and each car bears a serial number and has 
a taximeter, which registers the distance traveled. They are 
operated by chauffeurs in the employ of the owner. They are 
sent upon call or by appointment to various places, or from one 
residence to another, or to and from a railroad station, hotels, 
public buildings, churches, or places of amusement, and go to 
places beyond the city limits if necessary and required. The 
rates for all services were fixed by the owner. There is in 
effect an ordinance of the city of Albany the validity of which 
is unquestioned, which provides that a penalty of $10 shall be 
imposed upon the owner or driver of any hackney coach, cab, 
or other carriage, who shall “refuse or neglect to convey any 
person or persons to any place within the north and south bounds 
of the city, and extending from the river three miles west, upon 
being applied to for that purpose.” This ordinance further 
provides that it shall apply to any conveyance used for the carry- 
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ing and transportation of passengers for hire, except cars on the 
street railroad, and that all taxicabs shall pay a license fee of $5. 
This license fee had been paid by the owner of the taxicab in 
question. In many opinions and by many text-book writers, 
common carriers have been defined. It is not an essential char- 
acteristic of a common carrier that it shall operate between 
definite termini or shall follow a designated line of travel or shall 
observe a specific schedule for making trips. 

“According to all the authorities, the essential characteristics 
of the common carrier are that he holds himself out as such to 
the world; that he undertakes generally and for all persons 
indifferently to carry goods and to deliver them for hire.” 1 
Moore on Carriers (2d Ed.) page 22. 

“The common carrier must regularly undertake to carry goods 
for all who choose to employ him, and to carry all passengers 
who apply for carriage. It is this that distinguishes the common 
carrier from the private or special carrier.” Van Zile, Bailments 
and Carriers (2d Ed.) c. 2, § 407. 

“Public or common carriers of passengers are generally held 
to include all those who, as a business, carry passengers by 
means of stage coach, omnibus, public hack, or taxicab, jitney, 
steamboat, or ferry.” 10 Corpus Juris, p. 607. A livery stable 
keeper, however, is not ordinarily a common carrier. Id. p. 608. 

“Public motor vehicles, such as sight-seeing cars, taxicabs, and 
others, which are employed in carrying all persons applying for 
transportation, come within the definition that a common carrier 
of passengers is one who undertakes for hire to carry all persons 
who may apply for carriage.” Huddy on Automobiles, § 39. 

“The most important common carriers of modern times are 
railway and steamboat companies, street railways (whether sur- 
face, elevated, or underground), and the. proprietors of omni- 
buses, hacks, and taxicabs.” Dobie on Bailments and Carriers, 
p. 519. 

In Van Hoeffen v. Columbia Taxicab Co., 179 Mo. App. 591, 
at page 599, 162 S. W. at page 694, it is said: 

“It appears defendant owned and operated 40 taxicabs in the 
city of St. Louis, and that it maintained stands or stations at prom- 
inent places throughout the city, where transportation might 
be had in such taxicabs, or they might be called into service 
where required. Defendant followed the business of transport- 
ing persons for hire from one part of the city to another, and 
held itself out to serve one and all who should apply to it for 
transportation, upon the payment of the fares agreed upon or 
usually charged. This being true, it is of course a public or com- 
mon carrier of passengers, and through entering that calling as- 
sumed all of the obligations incident thereto.” 

{1] The Yellow Taxi Service, Incorporated, was under the 
duty and obligation to convey all persons within the city of 
Albany who applied to it for such purpose. It held itself out 
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as ready and willing to serve all alike, and solicited the patronage 
of the public accordingly. This follows from the fact that the 
taxicabs stood at various places in the city awaiting applicants 
for service. But, more than this, the ordinance above mentioned 
imposed the legal duty upon it to perform such service. A 
license fee was exacted of each taxicab, whereby the owner there- 
of acquired certain priveleges not otherwise permissible, and by 
virtue of the same ordinance the owner came under the duty of 
conveying every person who so desired practically within the 
limits of the city. It could not, if it desired, arbitrarily refuse 
transportation to the plaintiff or any other person who was will- 
ing to pay its lawful and reasonable charge. It is stipulated that 
the owner could refuse the engagement of the taxicab “by any 
objectionable person because of conditions, appearance, disease, 
or for any other proper or legal reason.” But that gives the 
owner no greater discretion or power than is possessed by any 
common carrier. The meaning of that is that the owner of the 
taxicab had a reasonable, and not an unreasonable and arbitrary, 
discretion in respect to the passenger. The learned trial justice 
was of the opinion that the effect of the ordinance was overcome 
because the occupant of a taxicab had the exclusive right to its use, 
and that the chauffeur thereof had no right at such time to 
admit any other person thereto. It is quite true that, while 
a taxicab was occupied, no other person could be admitted there- 
to without the consent of the occupant; but that did not relieve 
the owner from the duty or necessity of providing another 
taxicab for any person desiring the same. It seems to me that 
the owner of the taxicab in which the plaintiff was riding was a 
common carrier, and the next question presented is: Was the 
taxicab a public conveyance, within the meaning of the policy? 

[2] It is urged that because the plaintiff was entitled to its 
exclusive use, and that no other person could be admitted there- 
to, it lost its character of a public conveyance, and became a 
private conveyance. I think this is too narrow and restricted 
a view to take of the situation. It is true that for the time being a 
portion of the public was excluded from its use. It could not be 
used by all of the public at the same time, but is was even then in 
use by that portion of the public represented by the plaintiff and 
his companion. But in a larger way it remained a public convey- 
ance, in the sense that it was offered to the public, was designed 
to be used by the public, that the public were solicited to use it, 
and I do not think it lost its character of a public conveyance 
merely because for the time being a portion of the public was not 
at liberty to use it. 

[3] If there is doubt or ambiguity in regard to the meaning 
of the expression “public conveyance,” such doubt or ambiguity 
has been occasioned by the defendant. The language used is 
that which the defendant has employed, and doubts and am- 
biguities should be resolved in favor of the plaintiff. Kratzen- 





156 Insurance Law Journal, Vol. 52. [July, 1918. 


stein v. Western Assurance Co., 116 N. Y. 54, 22 N. E. 221, 
5 L. R. A. 799; Marshall v. Commercial Travelers’ Mutual 
Accident Association of America, 170 N. Y. 434, 63 N. E. 
446; Schumacher v. Great Eastern Casualty & Indemnity Co. 
of New York, 197 N. Y. 58, 90 N. E. 353, 27 L. R. A. (N. S.) 
480. In Primrose v. Casualty Co. of America, 232 Pa. 210, 
81 Atl. 212, 37 L. R. A. (N. S.) 618, the Supreme Court of 
Pennsylvania had under consideration a provision in a policy 
of insurance under which plaintiff was seeking double compensa- 
tion, which provision was as follows: 

“If those injuries are received while riding as a passenger 
in or on a public conveyance provided for passenger service.” 

Primrose sustained injuries while riding in an automobile 
owned and operated by the Pennsylvania Taximeter Cab Com- 
pany under conditions and circumstances not distinguishable 
from those which existed in the present case. The question was 
whether the automobile in which he was riding was a “public 
conveyance” within the meaning of the policy. The court an+ 
swered the question in the affirmative, saying: 

“All conveyances are either for public or private use. The 
automobile in the case at bar was not one for merely private 
use. It belonged to a company which, as already stated, was 
engaged in the business of hiring automobiles for general pub- 
lic use. The use of no one of its machines was limited to any 
particular person, but any one able to pay the price for the privi- 
lege of riding in it, while it was under the control of and being 
operated by one of the company’s employees, could do so. In 
some cases a fare per head was charged for the use of the ma- 
chine for a stipulated time, or for a specified journey; in other 
instances there was a charge for the use of the car of so much 
by the hour, and under this arrangement the deceased and his 
friends hired the car in which they were riding.” 

That case is an authority for the plaintiff on the proposition 
that the taxicab in question was a “public conveyance.” 

Darnell v. Fidelity & Casualty Co., 46 Insurance Law Journal, 
523, decided in Tennessee, is cited as an authority in favor of 
the defendant. No opinion was delivered in that case, and it is 
impossible to determine the theory on which the court proceeded. 
But, as appears from the record thereof submitted to this court 
by the respondent, the accident happened in a village in this 
state. The automobile company operated five automobiles of the 
ordinary type, and employed only two men beside its manager. 
It was largely optional or discretionary with the company 
whether or not it would respond to a call for service. No ordi- 
nance of the village required it to act or imposed any duty or 
obligation upon it, and it seems to have imposed none on itself 
by its method of operation, or in holding itself out to the public, 
or in its method of soliciting business. That business was in 
realty an ordinary livery stable business, except that the vehicles 
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were automobiles, instead of horse-drawn vehicles. The distinc- 
tion between that case and this is a broad one, and it may well 
have been held that the company operating the automobiles was 
not a common carrier. 

Terminal Taxicab Co. v. Kutz, U. S, 252, 36 Sup. Ct. 583, 
60 L. Ed. 984, Ann. Cas. 1916D, 765, is supposed to throw doubt 
on the plaintiff’s claim herein. There the court was considering 
the effect of a statute which defined a public utility as embracing 
every common carrier, which phrase in turn was declared by the 
statute to include every corporation “controlling or managing 
any agency or agencies for public use for the conveyance of 
persons or property within the District of Columbia for hire.” 
It was held that, so far as the plaintiff conveyed passengers to 
and from the railroad station and served hotel guests, it was 
“an agency for public use for the conveyance of persons, etc., 
and none the less that it only conveys one group of customers 
in one vehicle.” To that extent the case favors the plaintiff. 
It was further held that, so far as the plaintiff furnished auto- 
mobiles from its central garage on orders, it was not an agency 
for public use within the meaning of that statute. It was stated, 
however, that the company “asserts the right to refuse the 
service,” and that the bargains “probably have not quite the 
mechanica! fixity of charges that attends the use of taxicabs 
from the station and hotels.” The reasoning of the court on 
this branch of the case proceeds on the theory that the service 
of the automobiles from the garage stood on the same footing 
as the service to the public of an ordinary shopkeeper or pro- 
prietor of a livery stable. But even in respect to such a condi- 
tion the court expressed doubt and uses this significant lan- 
guage: “There is no contract with a third person to serve the 
public generally.” In the present case, as we have seen, there is 
more than a contract obligation on the automobile company to 
thus serve the public; there is an obligation imposed by the city 
ordinance. There seems to be nothing in that case which mili- 
tates against the position of the plaintiff herein. 

Nor did the plaintiff make any contract with the automobile 
company which as to him changed its character as a common 
carrier. Doubtless he could have done so, Dorr v. New Jersey 
Steam Nav. Co., 11 N. Y. 485, 493, 62 Am. Dec. 125, But the 
service which the automobile company rendered to the plaintiff 
differed in no respect from the service which it was rendering 
to the public generally, and such services were rendered under 
the same kind of a contract. 

I advise that the judgment be modified, by increasing the same 
to $1,350, and interest and costs, and, as so modified, that it be 
affirmed. All concur, except Henry T. Kellogg, J., who dissents. 
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STANULEVICH v. ST. LAWRENCE LIFE ASS’N.* 


(Supreme Court of New York, Appellate Division, Second Department. 
May 3, 1918.) 


INSURANCE—RESCISSION OF POLICY—FALSE REPRESENTA- 
TIONS IN APPLICATION. 


Insured being unable to read English, the insurer cannot, in the absence of 
fraud, rescind the policy because its agent, whose duty it was to fill 
out the application, and who knew insured had undergone a serious 
operation within a year, wrote in no exception, but a mere.check mark, 
in the blank, after the printed statement in the application, “I have 
not had any medical or surgical treatment during the past five years, 
except as herein stated;” nothing in Insurance Law, § 58, as added 
by Laws 1906, c. 326, § 16 (now Consol. Laws, c. 28, § 58), as to the 
contents of the policy, being to the contrary. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Trial Term, Dutchess County. 


Action by Julius Stanulevich against St. Lawrence Life Insurance 
Company. From an adverse judgment, and an order denying a motion 
on the minutes of the judge, to set aside the verdict and for a new trial, 
defendant appeals. Affirmed. 


Argued before Jenks, P. J., and Mills, Rich, Blackmar, and Kelly, JJ. 


Samuel Crook, of New York City, for appellant. 


James G. Meyer, of Beacon (John T. Kelly, of Beacon, on the brief), 
for respondent. 


BrackMar, J. The action was brought to recover sick bene- 
fits under a policy of insurance issued by the defendant, called 
the “Ideal Accident and Health Policy,” which insured against 
loss of life, limb, sight, or time by accident or sickness. The 
answer interposed sets up eight separate defenses of new mat- 
ter but the real contest is on an alleged false representation by 
the plaintiff in his application for the policy. A form for an 
application is printed on the policy and is in the shape of a 
statement to be signed by the assured. Among other matters, 
the printed application form reads: 

“IT have not had any medical or surgical treatment during the 
past five years, except as herein stated.” 

Then follows a blank left for specification of the exceptions. 
In the blank signed by the plaintiff no exceptions were specified, 
so leaving the application to read that he had had no medical 
or surgical treatment during the last five years, unqualified. As 


*170 N. Y. Supp. 161. 
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a matter of fact, the assured had undergone a serious surgical 
operation within a year preceding the issuance of the policy. 

In the case of Sternaman v. Metropolitan Life Ins. Co., 170 
N. Y. 13, 62 N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625, 
followed by Butler v. Mich. Mut. Life Ins. Co., 184 N. Y. 337, 
77 N. E. 398, it is held that, when an applicant for insurance 
makes truthful answers to all questions propounded by the 
medical examiner, who records them erroneously or falsely, such 
falsity will not avoid the policy. One Knox, an agent of the 
defendant, as instructed by the defendant, filled out the applica- 
tion form from information furnished by the plaintiff. He knew 
when he filled out the form that plaintiff had submitted to a 
surgical operation within a year. He, however, specified no ex- 
ceptions to the general statement that plaintiff had had no surgi- 
cal operations, but made a check mark in the blank left for such 
exceptions, as he was instructed to do by the officers of the 
company when the exceptions were to be negatived. The appli- 
cation so written was presented to the plaintiff, an uneducated 
Pole, signed by him, and, upon it, the policy was written. I 
think that Knox occupied the same relation to the company and 
the assured that the medical examiner did in the Sternaman 
Case, and that the doctrine of the Sternaman Case must govern, 
unless some new development in the law since that case was de- 
cided prevents. 

It 1s claimed that there has been such a change in the law by 
virtue of the enactment of section 16, c. 326, of the Laws of 
1906. In the place of quoting the words of the statute, I give 
the analysis and interpretation of it by the Court of Appeals in 
Archer v. Equitable Life Assurance Society, 218 N. Y. 18, 112 
N. E. 433, as follows: (a) The policy—that is, the document— 
shall contain the entire contract. (b) Nothing shall be incor- 
porated in the contract hy reference to another writing or docu- 
ment not indorsed upon or attached to the policy when issued. 
(c) All statements made by the assured, as warranties or rep- 
resentations, are those which appear on the face of the policy. 
(d) All statements which in form are warranties shall, in the ab- 
sence of fraud, be deemed representations and not warranties. 
(e) Any waiver of the provisions of the section shall be void. 

I see nothing in these provisions which overrules the law of 
the Sternaman Case. The very purpose of the law seems to me 
to prevent a company avoiding its policies, unless either they are 
obtained by fraud in representations, in which case the repre- 
sentations fall under the law of warranty, or they are obtained 
by false representations which deceived the company into issu- 
ing*a policy, in which case the law of rescission obtains. In the 
case at bar the jury have found on sufficient evidence that the 
representation was not fraudulent therefore the only question 
is whether the defendant has the right to rescind. It may be 
conceded that the representation was both false and material. 
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But the company was not deceived, for its agent knew the actual 
facts, and so filled out the form of application as to conceal 
them. Now, it was Knox’s duty to fill out the application form, 
and he had been instructed how to do it. The president of the 
company, calied as a witness in behalf of the defendant, testified 
that: 


“At various times while he acted as agent for us he was defi- 
nitely instructed how to fill an application.” 

Again: 

“The verbal instructions were that the majority of those num- 
bers in the application were statements and not answers, and, if 
true. as supplied by the applicant, no answer is necessary, but 
simply a check mark, showing that they have been noticed and 
passed upon.” 


Knox filled out the form, as it was his duty to do, and made 
the check mark, although according to his own testimony he 
knew that thereby he made the application blank false on its 
face. The application so filled out was submitted by Knox to 
the plaintiff, a Pole who could not read English, and he signed 
it. It is true that the law is calculated to guard against an ap- 
plicant unwittingly making a false representation, by providing 
that his application and the whole of it shall be indorsed on the 
policy, so that he may read it and know its contents; but that 
is no protection in the case of one who cannot read English. We 
think the case falls within the doctrine of the Sternaman Case, 
and, in addition thereto, as the case involves the law of rescis- 
sion, and not warranty, as did the Sternaman Case, the defend- 
ant, which through its agent knew the actual facts, cannot be 
held to have issued the policy relying on the representation, and 
therefore cannot rescind. We reach this conclusion after a care- 
fu! consideration of Bollard v. New York Life Insurance Co., 
98 Misc. Rep. 286, 162 N. Y. Supp 706, affirmed App. 
Div. , 168 N. Y. S. 1102. 

The judgment and order should be affirmed, with costs. All 
concur, 


ROSENBAUM v. NATIONAL ACC. SOC.* 


(Supreme Court of New York, ions Term, First Department. April 


2. INSURANCE—SICK BENEFITS—PHYSICIAN’S* REPORTS. 


Where an accident policy provided for physician’s reports ever 15 days 
during continuance of disability for more than a month, such reports 


* 170 N. Y¥. Supp. 27. 
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were not necessary, where defendant repudiated liability under the 
policy, because of the kind of sickness from which the insured was 
suffering. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


Appeal from Municipal Court, Borough of Manhattan, Second District: 

Action by Gershon Rosenbaum against the National Accident Society. 
From a judgment dismissing the complaint at close of plaintiff’s case, 
plaintiff appeals. Reversed, and new trial ordered. 


Argued March term, 1918, before Bijur, Finch, and Mullan, JJ. 


Herman Turkel, of New York City, for appellant. 
Elgin L. McBurney, of New York City, for respondent. 


Fincu, J. Plaintiff sues to recover an indemnity of $35 a 
month for four months, less $25 received, because of sickness 
under a policy issued by the defendant. Said policy provides 
that, if the insured is disabled for more than one month, the 
society shall be furnished each 15 days with a report from the 
attending physician, and that failure to comply with said pro- 
vision should invalidate all claims under the policy. It appears 
that the insured became ill on August 28, 1915, and duly notified 
the company, and on September 13th furnished a report from his 
physician, but that no further reports were furnished during the 
continuance of the illness. It was upon this ground that the com- 
plaint was dismissed. : 

The plaintiff’s wife, however, testified that in making a claim 
upon the defendant for the first payment of $35 due under the 
policy the defendant disclaimed liability to pay anything for the 
kind of illness from which her husband was suffering; but the 
defendant offered her a gratuity of $10, and finally paid her $25 
by a check which contained on the back a release in full of all 
liability of the company under the policy. It is not necessary to 
discuss the validity of this release, or any features of thie case 
other than the question of failure to file semimonthly statements, 
since all such matters have been considered and disposed of by 
this court on a former appeal. Rosenbaum v. National Accident 
Society 167 N. Y. Supp. 325. 

[1, 2] On an appeal from the dismissal of a complaint, plain- 
tiff is entitled to the benefit of every fact that the jury could 
have found from the evidence given, and to every legitimate in- 
ference warranted by the proof. McNally v. Phoenix Insurance 
Co., 137 N. Y. 389, 33 N. E. 475. From the testimony above 
referred to it appears that there was an absolute repudiation of 
liability and refusal to pay for disability caused by the kind 
of sickness from which the insured was suffering. So long as 
the defendant did not withdrawn this declaration, the plaintiff 
was excused from performance on his part, and may maintain 
an action upon the contract any time after the payment there- 
under became due. Shaw v. Republic Life Ins. Co., 69 N. Y. 


Vol. LII—11. 
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286. The rule of law applies as well where there are many and 
periodically recurring conditions as where there is but one act 
to perform. Since there was evidence from which a jury might 
have found such absolute repudiation of liability on defendant’s 
part, it would have been an immaterial and useless thing for 
the plaintiff to have furnished proof every 15 days, inasmuch as 
the defendant’s announced position was that it made no difference 
how long the plaintiff was sick, since his sickness was not of 
a kind which the policy covered. 


The issue as to whether the defendant repudiated its liability 
should have been submitted to the jury, and it was~error to 
dismiss the complaint. Upon a former appeal:to this court the 
judgment was reversed upon the ground that there was an 
issue which should have been submitted to the jury. 

It follows that the judgment should be reversed, and a new 
trial ordered, with $30 costs and disbursements absolute to the 
appellant. All concur. 


BOWERS v. GREAT EASTERN CASUALTY CO* 


(Supreme Court of Pennsylvania. Jan. 7, 1918.) 


1. INSURANCE—ACCIDENT INSURANCE— EXCEPTED RISKS— 
DEFENSE. 

Where accident insurance policy provides that it shall not cover injuries 
resulting wholly or partly, or directly or indirectly from, or while, 
or in consquence of being affected by intoxicants, etc., the defense 
thereunder is affirmative, and the burden is on insurer to establish it. 

(For other cases, see Insurance, Dec. Dig. 646[6].) 


2. INSURANCE—ACCIDENT INSURANCE— EXCEPTION OF IN- 
JURY RESULTING FROM INTOXICANTS. 

Under such policy, it is necessary for the insurer to show that the acci- 
dent occurred as a consequence or result of insured’s use of intoxi- 
cants; a showing of any physiological change from normal condi- 
tions superinduced by intoxicants being insufficient. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE — ACCIDENT INSURANCE — EXCEPTING RISKS 
—QUESTION FOR JURY. 

In an action on accident insurance policy excepting liability for injury re- 
sulting from or while or in consequence of being affected by intoxi- 
cants, unnecessary exposure to obvious danger, or the violation of 


*103 Atl. Rep. £36. 
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laws, etc., held, that whether use of intoxicants, violations of the 
speed law, or any unnecessary exposure was the proximate cause of 
the accident was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Court of Common Pleas, Allegheny County. 

Assumpsit upon an accident insurance policy by M. E. Bowers against 
the Great Eastern Casualty Company. Verdict for plaintiff for $5,948.33, 
and judgment thereon, and defendant appeals. Affirmed. 


: ee before Mestrezat, Potter, Stewart, Moschzisker, and Wall- 
ing, 


George R. Wallace and Wallace & Watson, all of Pittsburgh, for ap- 
pellant. 


J. Smith Christy and T. Chalmers Duff, both of Pittsburgh, for ap- 
pellee. 


Stewart, J. Action was brought to recover on an accident 
insurance policy issued by the defendant company to one Calvin 
B. Bowers, whe lost his life in an automobile accident August 
27, 1913. The plaintiff in the action is the widow of the de- 
ceased and the beneficiary named in the policy. The company 
denied liability on the ground that accident and death, occurring 
as they did here, are not within the terms of the insurance con- 
tract; specifically, that the assured at the time the accident oc- 
curred was affected by intoxicants, that he was violating the 
law in maintaining the speed he did, and that he was exposing 
himself unnecessarily to obvious danger in so doing. Under the 
heading of “Agreements” in the policy this appears—we omit 
all that is confessedly without relation to the facts of this case: 

“Sec. 4. This insurance does not cover * * * injuries 
fatal or otherwise, resulting wholly or in part, directly or in- 
directly from, or while, or in consequence of being affected by 
intoxicants, * * * unnecessary exposure to obvious danger, 
* * * violating laws.” 

The defense heing affirmative in character, the defendant as- 
sumed the burden of showing that the assured, when the ac- 
cident occurred, was affected by intoxicants, was violating law, 
and exposing himself to unnecessary danger. The evidence dis- 
closed these facts: The assured, with three companions, was re- 
turning from a picnic in an automobile driven by the assured; 
while driving along a broad highway in the late afternoon, but 
when it was yet daylight, for reasons unexplained the automobile 
left the main track, suddenly swerved over an embankment at the 
side of the road, and was precipitated into a creek below; the as- 
sured, who had been driving, was killed, and the other occupants 
of the car were each more or less injured. Evidence was adduced 
by the defendant showing that the assured during the trip had 
indulged ‘in a number of glasses of beer, and other evidence 
with respect to the rate of speed at which he was driving the 
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car. The case was submitted to the jury by the trial judge in 
a charge to which exception is taken, but which to say the least 
was both intelligible to the jury and impartial. The trial resulted 
in a verdict for the plaintiff for the full amount of the policy. 
A motion for a new trial and judgment n, o. v. followed, which 
was refused, and judgment on the verdict was directed. The 
assignments of error are unduly multiplied. The real questions 
in the case are few in number, and they can all be developed 
from the following brief extract from the trial judge’s charge, 
which is made the subject of the defendant’s fourth assignment: 

“Now these are the questions, gentlemen, which are raised in 
this case. Was he [the assured] affected by intoxicants so as 
to affect his ability to operate this car? If he was, then your 
verdict should be for the defendant. Did he violate the law in 
such a way as to connect the violation of the law with the ac- 
cident which resulted in his death? If he did, your verdict 
should be for the defendant. Did he, because of the violation 
of the law in the running of his car, or because of the intoxicants 
which he had taken, expose himself to danger in the operation 
of that car? If so, then that was an unnecessary exposure 
and would avoid the policy.” 

The defendant’s view with respect to these several questions 
was presented to the court in a series of requests for instruc- 
tions, all of which were unqualifiedly: affirmed. 

[1-3] The real controversy in the case arises out of the qualifi- 
cation the court here attaches to the provision which excepts 
from the liability clause cases in which the assured was “affected 
by intoxicants,” and limits its operation to cases where the 
intoxicants have affected the assured’s ability to operate the 
car. The contention of appellant is that under the language of 
the policy it is never a question of causal connection, nor of 
quantity or degree, but that any physiological change from normal 
conditions, however slight, superinduced by an intoxicant, avoids 
the policy. Were this view to be sanctioned, the plaintiff here 
would be without a case; for it is an admitted fact that the 
assured on the day of the accident had imbibed several or more 
glasses of beer. That some physiological change resulted to him 
therefrom cannot be gainsaid. With the disclosure of this 
fact, if appellant’s contention be correct, the case should ‘have 
been ended by binding instructions, for under this view of the 
law it would have served no purpose whatever to show that the 
accident resulted from conditions entirely beyond the control 
of the driver. The mere fact that the assured was at the time of 
the accident affected by an intoxicant, even though the affection 
were helpful—a result quite possible to the ordinary understand- 
ing—would be sufficient to deprive him of the benefits of his pol- 
icy. We cannot give our sanction to this view. The insurance com- 
pany, in entering into this contract with the assured, was con- 
cerned to protect itself against liability, so far as concerned 
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the driving of automobiles at least, from injuries resulting from 
imprudence, recklessness, and unskillfulness in driving; it could 
have had no purpose beyond, and yet here is a provision in the 
contract which, it is insisted, relieves the company of the burden 
of showing that the accident occurred because of one or other 
of these things, upon its showing that the assured at the time 
of the accident was affected by some intoxicant. The plain 
language of the provision itself is quite enough to forbid any 
such construction of it. It reads: 

“Injuries resulting wholly or in part, directly or indirectly from, 
or while, or in consequence of being affected by intoxicants.” 

To read it as contended for by appellant, the words “resulting 
from” and “in consequence of,” absolutely govering words, 
would have to be eliminated or ignored, which of course may 
not be done. The policy is free from ambiguity or uncertainty 
in the language here employed. When the assured being him- 
self the driver of a car is injured or killed in consequence of, 
or as a result of, his being affected by intoxicants, the clause 
referred to in the policy clearly exempts from liability; but 
it does not follow, however, as a necessary or logical result 
that because the assured is shown to have taken a certain amount 
of intoxicating drink before the accident, the accident is to be 
referred to the intoxicant either as a remote or proximate cause. 
Therefore it is that in defending against a claim such as this 
we have here, the burden resting on the company in the matter 
of proof is not discharged by merely showing that shortly before 
the accident the insured had indulged in intoxicants, proper 
and competent as such evidence would be, but, except as the 
evidence goes further and establishes facts warranting a conclu- 
sion that the accident occurred as a consequence or result of the 
assured having taken intoxicants, the defense must fail. The 
court very properly in this case left it to the jury to find such 
further evidence if they could, and decide accordingly on the 
weight of the evidence submitted. 

With no greater reason can it be claimed that there was error 
in the instruction with relation to the violation of law. Suppose 
the rate of speed that the assured maintained exceeded the rate 
allowed by law, what concern was that of the defendant, if it 
was in no way a contributing cause of the accident? Suppose 
again that the rate of speed he maintained did expose him to 
danger unnecessarily, what of that, unless the accident in which 
he lost his life was the consequence? Neither with respect to 
this feature of the case, nor the one we have just considered, 
is there any ambiguity in the words of the contract. The purpose 
in each is unmistakable—to exempt from liability where the ac- 
cident causing the injury or death can be traced to the fact that 
the assured was at the time so affected by intoxicants that he 
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lacked the ability to operate his car. The other assignments 
are destitute of merit. 

The assignments of error are overruled, and the judgment is 
affirmed. 


CONTINENTAL CASUALTY CO. v. VINES. (6 Div. 647.)* 


(Supreme Court of Alabama. Feb. 7, 1918. Rehearing Denied April 
4, 1918.) 


1, INSURANCE—LIFE INSURANCE—CREDIT. 


Where life policy made first day of each month due date for premiums, in- 
surer’s permitting insured to give order on paymaster for premiums 
to be deducted from pay on later date was extension of credit until 
such later date. 


(For other eases, see Insurance, Dec. Dig. § 349[2].) 


2. INSURANCE—LIFE POLICY—AGENCY. 


Where policy to be paid for by pay orders on paymaster of insured’s em- 
ployer expressly constituted paymaster insured’s agent, and insured in 
such order assumed risk of derelictions of paymaster, omissions of 
a of his employer other than the paymaster were not imputable 
to him. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 


3. INSURANCE—LIFE POLICY—FORFEITURE. 


Where life policy and order on paymaster of insured’s employer operated 
to extend credit to insured from first of month when premium was 
due until regular pay day, and insured died in interval between such 
dates, there could be no forfeiture for nonpayment of premium on 
first day; the paymaster as an agent having no interest in the sub- 
ject-matter. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 


4. INSURANCE—EVIDENCE—ADMISSIBILITY. 

In action on life policy under which order on paymaster of insured’s 
employer for monthly premium was given, evidence as to insured’s 
monthly earnings was admissible as going to show that insured con- 
tinued in his employment until his death. 

(For other cases, see Insurance, Dec. Dig. § 65434.) 


5. INSURANCE—EVIDENCE—ADMISSIBILITY. 


In absence of evidence that second policy was in force when insured died, 
such policy was not admissible in action on first policy for the purpose 
of proportioning indemnity. 


(For other cases, see Insurance, Dec. Dig. § 661.) 


Appeal from Circuit Court, Jefferson County; H. A. Sharpe, Judge. 

Action by A. A. Vines, as administrator, against the Continental 
Casualty Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


*78 South. Rep. 392. 





A. & H.] Zina Life. Ins. Co. v. Wepfer. 167 


Most of the facts sufficiently appear. The assignments of error 
referred to in the opinion are as follows: 

(2) Overruling objections of appellant to the following question 
and answer directed to the witness Emma Love: 
“Q. How much was Love’s average monthly wages? A. $95 per 


month. 
(3) Overruling appellant’s motion to exclude the answer to the 
above question. 

(4) Overruling appellant’s objection to the following question and 
answer to same witness: 

‘Q. Did he work regularly during the month of May? A. Yes, sir; 
he worked regularly.” 

(5) Overruling motion to exclude the above answer. 

(6) Overruling appellant’s objection to the following question and 
answer to the same witness: 

“Q. Was he in the regular employment of the company up until the 
time of his death? A. He was.” 

(11) Overruling appellant’s objection to the following question to 
the witness Carter: Same question and answer as in assignment 2. 

(12) Overruling motion to exclude the answer. 

(13) Overruling appellant's objection to the following question to 
the witness Carter: Same question and answer as in assignment 4. 

(14) Overruling motion to exclude the answer. 


M. P. Cornelius, of Chicago, Ill., and Stokely, Scrivner & Dominick, 
of Birgmingham, for appellant. 
James M. Kidd, of Birmingham, for appellee. 


ZETNA LIFE INS. CO. v. WEPFER. (No. 256.)* 
(Supreme Court of Arkansas. April 1, 1918.) 


1. INSURANCE--LIFE POLICY—SUICIDE—BURDEN OF PROOF. 


The insurer has the burden of proving suicide to escape liability on a 
policy conditioned against suicide, where the death could have resulted 
either from homicide or suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. INSURANCE--LIFE POLICY—SUICIDE — EVIDENCE— SUFFI- 
CIENCY. 

Evidence held to support recovery on life policy as against insuréd’s 
contention that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Circuit Court, Howard County; Jeff. T. Cowling, Judge. 
Action by Maggie B. Wepfer against the A2tna Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Coleman & Lewis, of Little Rock, for appellant. 
W. P. Feazel, of Nashville, for appellee. 


* 202 S. W. Rep 475. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. HENDERSON.* 
(No. 262.)* 


(Supreme Court of Arkansas. April 1, 1918.) 


1. INSURANCE--HEALTH AND ACCIDENT INSURANCE—CON- 
FLICT BETWEEN POLICY AND APPLICATION. 


Although accident policy recited that the company insured the policy 
_ holder as “manager of a cigar store, office and counter duties only,” 
yet since his application recited his occupation as “manager of cigar 
store, office and counter duties only, the kind of business conducted 
being cigars and soft drinks,” he was insured with reference to his 
occupation of selling soft drinks as well as cigars. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


2. INSURANCE—LIFE AND ACCIDENT INSURANCE—CONFLICT 
BETWEEN POLICY AND APPLICATION. , 


In such case, it was not error to refuse to permit the office manager of 
the insurer to say whether the policy would have been issued at as 
low a rate for both occupations; the company being bound by the 
policy which it issued after the application fully apprised it of the 
character of the business. 


(For other cases, see Insurance, Dec. Dig. § 651[2].) 


4. INSURANCE--HEALTH AND ACCIDENT INSURANCE—EX- 
TENT OF RECOVERY. 

Under accident entitling insured to double indemnity if injured while a 
passenger on a railway train, steam vessel, or passenger elevator, 
“and if such injury is due directly to the wrecking of such car, vessel 
or elevator,” insured could not have double indemnity for loss of 
finger when car window closed on him. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Appeal from Circuit Court, Sebastian County; Paul Little, Judge. 

Action by Allen B. Henderson against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Modified and affirmed. 


Geo. F. Youmans and G. C. Hardin, both of Ft. Smith, for appellant. 
Warner & Warner and J. Sam Wood, all of Ft. Smith, for appellee. 


* 202 S. W. Rep. 689, 
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SOUTHERN SURETY CO. v. BARHAM. (No. 241.)* 
(Supreme Court of Arkansas. March 25, 1918.) 


1. INSURANCE—HEALTH AND ACCIDENT INSURANCE—REP- 
RESENTATIONS. 

Where policy expressly stipulated that.statements in application were 
part of contract, and application referred to statements as represen- 
tations, the statements were representations, and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


3. INSURANCE--HEALTH AND ACCIDENT INSURANCE—FALSE 
REPRESENTATIONS—QUESTION FOR JURY. 

Evidence held to present jury question whether insured under esthbunt 
policy made such intentional false representations as to invalidate 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Nevada County; Geo. R. Haynie, Judge. 
Action by J. G. Barham against the Southern Surety Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Buzbee, Pugh & Harrison, of Little Rock, for appellant. 
J. O. A. Bush and Horace E. Rouse, both of Prescott, for appellee. 


* 202 S. W. Rep. 231. 


CONROY v. GRAND LODGE OF BROTHERHOOD OF RAILROAD 
TRAINMEN. (No. 21355.)* 


(Supreme Court of Kansas. April 6, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION — SUBMIS- 
SION OF CLAIM TO TRIBUNAL. 


It is competent for a mutual benefit association to require that claims 
against it upon its certificates shall be submitted in the first instance 
to a tribunal designated by it, and that the remedy so provided shall 
be exhausted before recourse is had to the courts. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


2. INSURANCE--MUTUAL BENEFIT ASSOCIATION — DELIN- 
QUENCY IN PAYMENTS—OFFER OF PAYMENT. 

In order for a member of a mutual benefit association, who, according 
to the terms of his certificate, has lost his rights thereunder by a 
failure to make a payment of dues at the time specified, to avoid 
such forfeiture by reason of a reliance upon an established —_— 
of accepting deliquent payments within a definite period after the 


* 171 Pac. Rep. 1161. 
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default, he must show an offer to make payment within the limit 
as so extended. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


3. INSURANCE— MUTUAL BENEFIT ASSOCIATION —DELIN. 
QUENCY—OFFER TO PAY DUES. 


Where, notwithstanding a written rule that a loss of membership in a 
mutual benefit association results automatically from the failure to 
pay before the Ist of the month, a practice has been established of 
accepting them if offered before the 6th, the entry on the records 
that the expulsion of a member has resulted from his failure to make 
payment, followed by a notice given him to that effect, between 
the 2d and the 5th, does not excuse an omission on his part to offer 
the money before the 6th, if he is to rely upon the extension of 
time growing out of the practice. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


4. INSURANCE—MUTUAL BENEFIT ASSOCIATION — ACTION 
ON CERTIFICATE—DEFENSE. 


Where the expulsion of a member of a mutual benefit association has 
resulted from his failure to pay his December dues within the pre- 
scribed time, and proper entries of the fact have been made upon 
the records, the association is not precluded from relying upon such 
expulsion as a defense to a claim made by him, by the unintentional 
error of a general officer in referring to the expulsion as having 
taken place in October, in a letter denying liability on account thereof. 


(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from District Court; Crawford County. 

Action by Richard J. Conroy against the Grand Lodge of the Brother- 
hood of Railroad Trainmen. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 


John P. Curran, C. S. Denison, and J. L. Kirkpatrick, all of 
Pittsburg, for appellant. 
B. S. Gaitskill, of Girard, for appellee. 


————0+@——__— 


MACKNICK v. SWITCHMEN’S UNION OF NORTH AMERICA. 
(No. 20819.) * 


(Supreme Court of Minnesota. April 19, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—BENEFIT ASSOCIATION —NONPAYMENT OF 
ASSESSMENT—SUSPENSION. 


The membership of defendant corporation is composed of switchmen 
engaged in the service of some railroad company. The laws of the 
order provide for the payment of fixed dues and assessments on the 
ist day of each succeeding month and declare a suspension of the mem- 
ber who fails to make such payments. During a strike in which the 


* 167 N. W. Rep. 351. 
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members of the association were participants defendant adopted a 
rule or order by which it was provided that members who were 
unable to pay their assessments during the strike would be carried 
by the association upon a written request by the member filed with 
the secretary of the local council. 

It is held that to protect their rights in the association the members 
were under obligation to pay the monthly assessments as they fell 
due, or file with the local secretary a request to be relieved there- 
from. The failure to do either would under the laws of the 
association operate as a suspension of the delinquent member. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—BENEFIT ASSOCIATION—WRONGFUL SUS- 
PENSION—EVIDENCE. 

The findings ‘of the trial court to the effect that defendant ordered and 
declared the suspension of decedent in this case, and thereon wrong- 
fully repudiated all liability on the certificate of membership, are 
not sustained by the evidence. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Hennepin County; Horace D. Dickinson, 

Judge. 
Action by Anna Macknick against the Switchmen’s Union of North 

America. Judgment for plaintiff, and defendant appeals. Reversed. 


John Jenswold and John D. Jenswold, both of Duluth, for appellant. 
George B. Leonard and M. Rose, both of Minneapolis, for respondent. 


0 


YETT v. OREGON SURETY & CASUALTY CO-* 
(Supreme Court of Oregon. April 30, 1918.) 


ls ail OF PREMIUMS—WAIVER AS TO 


Under accident policy providing that premiums are due on the first of 
each month, and that acceptance of a renewal premium shall be 
optional with the company, the insurance being in effect from month 
to month, the company need not accept a premium after the lst of 
the month and after insured has been killed, though the company’s 
collector had for several months been in the habit of calling at 
insured’s office later than the Ist of the month, and collecting the 
premium for the month; this not proving a waiver of the provision 
of the policy as to future premiums. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Department 2. Appeal from Circuit Court, Multnomah County; 
J. P. Kavanaugh, Judge. 


Action by Lillie Yett against the Oregon Surety & Casualty Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 


Sanderson Reed, of Portland, for appellant. 


S. C. Spencer, of Portland (Wilbur, Spencer & Beckett, of Portland, 
on the brief), for respondent. 


* 172 Pac Rep. 486, 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SYRACUSE MALLEABLE IRON WORKS v. TRAVELERS’ INSUR- 
ANCE COMPANY.* 


(Supreme Court of New York, Appellate Division, Fourth Department. 
January 9, 1918.) 


1, INSURANCE--EMPLOYERS’ LIABILITY INSURANCE— POL- 
ICIES—-CONSTRUCTION. 


An employers’ liability policy prepared by the insurer must be construed 
as favorably to the insured as its language will reasonably permit. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—EMPLOYERS’ LIABILITY POLICY. 


Employers’ liability policy, providing that the insurer would not be 
liable for injuries occasioned by making alterations in buildings, held 
not to relieve the insurer of liability for injuries to servants, injured 
while at their regular work by the falling of a roof that was being 
constructed in place of one that had been burned. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Trial Term, Onondaga County. 

Action by the Syracuse Malleable Iron Works against the Travelers 
Insurance Company. Judgment for defendant (94 Misc. Rep. 411, 157 
N. Y. Supp. 572), and plaintiff appeals. Reversed and rendered. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De 
Angelis, JJ. 


Le Roy B. Williams, of Syracuse, for appellant. 
H. D. Bailey, of Syracuse, for respondent. 


Dr ANGELIS, J. The action was by the insured against the in- 
surer upon an employers’ liability insurance contract to recover an 
alleged loss. The defense was that the loss was not covered 
by the terms of the contract. 

The plaintiff is engaged in manufacturing malleable iron. On 
the 9th day of August, 1910, the roof of its annealing room was 
destroyed by fire. This room was in a one-story building, 144 
feet long and 48 feet wide. The walls were 17 feet high, made 
of stone and brick, and remained intact after the fire, except in 
some slight particulars. The roof was made of wood and covered 
with slag. On the 15th day of December, 1912, a new roof in 
the course of construction by plaintiff to replace the old one was 
nearly completed, when it fell and injured five of the plaintiff's 
employees. ‘The new roof was made of steel trusses, steel 


"#170 N. Y. Supp. 351. 
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beams, reinforced concrete, tar, and paper. It was heavier than 
the old roof. The employees so injured were not at the time of 
the accident, nor at any time, engaged in the work of repairing 
the roof, or in any of the work of repairs, but were in the 
annealing room, packing casting in the annealing pots to go into 
ovens or kilns. These ovens or kilns had not been injured in 
the fire, so far as the evidence shows. This work was ordinarily 
done in the annealing room, and continued most of the time 
during which the repairs were going on. 

* This accident happened before the Workmen’s Compensation 
Law went into effect ; these injured men presented claims against 
the plaintiff under the Employers’ Liability Act, and thereafter 
brought actions against the plaintiff to recover damages for such 
injuries on the ground of the alleged negligence of the plaintiff. 
The defendant, the insurance company, was notified of the ac- 
cident and requested to defend these actions. This it declined 
to do. A judgment was recovered by one of the injured em- 
ployees, which was paid by the plaintiff. Pursuant to an agree- 
ment between the parties the plaintiff settled the other actions. 
The whole amount paid by the plaintiff in such settlement, in- 
cluding the amount paid to satisfy the judgment, was $6,399.47. 
It was agreed between the parties that a demand was made for 
that sum, and that, if it should be found that the defendant was 
liable on its contract, the recovery should be that sum, with in- 
terest from January 1, 1912. 

The original contract of insurance was evidenced by certain 
written declarations of the insured and the policy issued by the 
insurer. By its terms the policy expired December 12, 1910. By 
means of a brief paper issued by the defendant to plaintiff, dated 
December 9, 1910, called a “binder,” the plaintiff was again in- 
sured for 10 days pending the arrival of a new policy. The fire 
occurred during the life of the binder. The new policy was 
delivered after the fire, and is identical in its provisions with 
the old policy, except that the new policy is dated December 12, 
1910, and was to expire December 12, 1911. In the declarations 
are the following pertinent provisions: 

‘Description of business operations to be insured. Iron 
foundry, including machine and pattern work incidental thereto.” 

“Item 12. The employees to be covered by this policy do not 
make additions to, alterations in, or construct or demolish build- 
ings, structures, or plant.” 

The pertinent provisions of the policy are as follows: 

“The Travelers’ Insurance Company of Hartford, Connecticut 
(herein called the company), does hereby agree with the assured, 
named and described as such in the declarations forming part 
hereof,.as respects bodily injuries accidentally sustained, includ- 
ing death at any time resulting therefrom as follows: ’ 

“Indemnity for Loss. 1. 'To indemnify the assured against loss 
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by reason of the liability imposed upon him by law for damages 
on account of such injuries.” 

“Persons Covered. \. This agreement shall apply to such in- 
juries sustained by (a) any person or persons employed by the 
assured whose entire compensation is included in the declarations 
hereinafter contained and upon which the premium for this 
policy is computed. * * * This agreement shall not apply 
to any such injuries sustained by any person or persons except 
as above provided, nor to any such injuries caused or sustained 
by any person employed by the assured in violation of law,” etc. 

“Operations Covered. VI. This agreement shall apply to such 
injuries so sustained by reason of the business operations des- 
cribed in said declarations and shall include the work of making 
ordinary repairs for the preservation of machinery or buildings 
and the renewal of existing mechanical equipment. Unless a 
permit describing the work to be undertaken, signed by an officer 
of the company, is hereto attached, this agreement shall not apply 
to such injuries so sustained, if caused by making additions to, 
alterations in, or the construction or demolition of any building, 
structure, or plant, or by the installation of mechanical equipment 
in any building or part of building not previously occupied by the 
assured.” 

“Location Covered. VII. This agreement shall apply only to 
such injuries so sustained while within the factories, shops or 
yards defined in said declarations or upon the premises or ways 
immediately adjoining.” 

The men who were injured were engaged in the legitimate work 
of the foundry of the plaintiff and their injuries were sustained 
in the business operations described in the declarations and policy. 
The declarations and the policy must be read together, for in 
the policy it is expressly provided that the declarations shall be 
part thereof. To repeat it, item 12 of the declarations is as 
follows: 

“The employees to be covered by this policy do not make 
additions to, alterations in, or construct or demolish buildings, 
structures, or plant.” 

These injured employees were not engaged in any such work. 
It was on paragraph VI of the policy that the trial court relied 
in reaching its conclusion. The heading of that paragraph is 
“Operations Covered.” The first sentence is as follows: 

“This agreement shall apply to such injuries so sustained by 
reason of the business operations described in said declarations 
and shall include the work of making ordinary repairs for the 
preservation of machinery or buildings and the renewal of ex- 
isting mechanical equipment.” 

The second part of this sentence, beginning with the words 
“and shall include,” has for its subject “agreement,” and, with 
that subject, is meaningless. There should be supplied, after 
the word “and,” the words “such business operations described 
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in said declarations,” or an abbreviation of the same, in order 
to make the language intelligible. That we may have the re- 
maindér of the paragraph ¢losely in view, we quote it: 

“Unless a permit describing the work to be undertaken, signed 
by an officer of the company, is hereto attached, this agreement 
shall not apply to such injuries so sustained, if caused by making 
additions to, alterations in, or the construction or demolition of 
any building, structure, or plant, or by the installation of mechan- 
ical equipment in any building or part of building not previously 
occupied by the assured.” (The italics are ours.) 

[1, 2]We invoke at this point the well-established rule that 
this contract of insurance, prepared by the insurer, must be con- 
strued as favorably to the insured as its language will reasonably 
permit. In the declarations the plaintiff was required to stipulate 
that the employees to have been covered by the policy did not 
“make additions to, alterations in, or construct or demolish build- 
ings, structures, or plant.” It was appropriate that there should 
be a definite provision in the policy to meet this requirement, and 
that is found in this paragraph VI under discussion. The insured 
would naturally read this paragraph VI of the policy in the light 
of the stipulation made by it in the declarations, and therefore 
as applying to what was or was not to have been done by its em- 
ployees ; so that the insured learned that its employees who were 
covered by the policy might make ordinary repairs for the pre- 
servation of machinery or buildings, etc., and still, in case they 
were injured, the insured, would be protected by the policy. 
Bearing in mind the same considerations, the insured, reading, 
“Unless a permit describing the work to be undertaken, signed 
by an officer of the company, is hereto attached, this agreement 
shall not apply to such injuries so sustained,” etc., had a right 
to assume that, if such employees were to undertake the work of 
“making additions to, alterations in, or the construction or de- 
molition of any building, structure, or plant,” etc., they would 
need the permit, but not otherwise. The words “work to be 
undertaken” are very significant. They suggest that the work to 
be undertaken was to be the general work of “making additions 
to, alterations in, or the construction or demolition of any build- 
ing, structure, or plant.” Such language did not contemplate a 
possible occasional instance where an employee in his usual 
foundry work suffered an accidental injury attributable to the 
negilgence of his employer. 

There is no pretense that there is any provision of this in- 
surance agreement that in any manner limits the liability of the 
insurer to answer to the insured for an injury arising from the 
operation of the foundry, provided the employee injured is 
engaged in the foundry work within the prescribed territorial 
limits. Suppose that these men who were injured had been at 
work in the annealing room when the old roof was intact before 
the fire, just ast they were at work at the time of the accident, 
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and the old roof had come down upon them because of an over- 
weight of snow and ice, due to the negligence of the plaintiff, 
and they were injured, is there any doubt that the plaintiff would 
have been entitled to indemnity from the defendant? We think 
not. We think the trial court fell into error in its disposition of 
the case, and that its decision in favor of the defendant should 
not be sustained. 


We disapprove of the findings, so far as they are in hostility to 
the views herein expressed, and especially to the fifth finding of 
fact and the conclusion of law. It follows that the judgment 
must be reversed, with costs, and judgment ordered in favor of 
the plaintiff, as provided in the stipulation for that purpose, with 
costs. All concur. 


GREENSPAN v. SOUTHERN SURETY CO.* 


(Supreme Court of New York, Appellate Term, First Department. May 
3, 1918.) 


INSURANCE—RECOVERY OF PREMIUM. 


City marshals, obeying notice from the comptroller to procure and file 
bonds in place of those written by defendant, which had removed its 
property from and discontinued its business in the state, cannot re- 
cover the unearned premium; it not being shown such notice term- 
inated defendant’s liability on the bonds. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Municipal Court, Borough of. Manhattan, Second Dis- 
trict. 

Action by Benjamin Greenspan against the Southern Surety Com- 
pany. From a judgment for plaintiff, after trial without a jury, de- 
fendant appeals. Reversed and directed. 


Argued March term, 1918, before Bijur, Finch, and Milan, JJ. 


Ten Eyck R. Beardsley, of New York City, for appellant. 
Harry G. Fromberg, of New York City, for. respondent: 


Muutan, J. The agreed facts are that the defendant furnished 
bonds to the plaintiff and another (who assigned to the plaintiff) 
necessary to them for the purpose of qualifying as marshals of 
the city of New York. The defendant removed its property 
from the state and discontinued its business here, and the comp- 
troller of the city of New York some time thereafter notified 
the marshals whose bonds were written by the defendant to 
procure and file new bonds in their stead. The plaintiff and his 


* 170 N. Y. Supp. 411. 
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assignor did in consequence procure new bonds, and this action 
is brought to recover the amount of the unearned premiums of 
the bonds written for the plaintiff and his assignor by the de- 
fendant. We are referred to no statute or authority under 
which the comptroller’s notice could have had the effect of 
terminating the liability of the defendant upon these bonds. 

Judgment reversed, with $30 costs, and judgment directed 
for defendant, with costs. All concur. 













JOHNSON, Ins. Com’r, v. SCHREPFERMAN. (No. 9602.)* 
(Appellate Court of Indiana, Division No. 1. May #4, 1918.) 








3, INSURANCE — BROKER — EVIDENCE — SUFFICIENCY. 


In insurance commissioner’s action to recover alleged delinquent premium, 
evidence held to show that the procuring agent acted as a broker. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


4. INSURANCE~--AGENCY—ACTING FOR COMPANY. 
In the absence of a special agreement or arrangement to the contrary, 
a broker who procures insurance which is accepted and issued by 
an insurance company is the agent of such company, and may bind 
it by his acts and representations within the scope of his: authority. 
(For other cases, see Insurance, Dec. Dig. § 75.) 














Appeal from Circuit Court, Clay County; John M. Rawley, Judge. 

Action by Charles Johnson, as Insurance Commissioner of Pennsyl- 
vania, against Nicholas Schrepferman. Judgment after trial without 
jury for defendant, and order overruling motion for new trial, and 
plaintiff appeals. Affirmed. 












Bernard C. Craig, of Brazil, for appellant. , 
McGregor, Knight & Miller and Edward H. Knight, of Indianapolis, 
for appellee. 


*119 N. E. Rep, 494. 
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GOLDSMITH et al. v. MANUFACTURERS’ LIABILITY INS. CO. OF 
NEW JERSEY. (No. 110.)* 


(Court of Appeals of Maryland.) 


(Court of Appeals of Maryland. Feb. 23, 1918.) 


2. INSURANCE — BROKER S—CONTRACTS — ILLEGALITY — 
LICENSE—COMPENSATION. 


In view of Code, art. 23, §§ 185, 220, under section 219 (volume 3), 
providing that any natural person, corporation, or copartnership after 
applying therefor, and paying to the insurance commissioner the sum 
of $100 for the use of the state, and a fee of $1 to the commissioner, 
may obtain a license to carry on the business of insurance broker, etc., 
plaintiffs could not recover compensation for their services in causing 
workmen’s compensation insurance to be placed with defendant insur- 
ance company, where, at the time the services were rendered, plaintiffs 
were not agents of defendant, nor licensed by the state to operate 
as insurance brokers, since the purpose of the statute, in part at 
least, is the protection of the public, and not revenue only. 


(For other cases, see Insurance, Dec. Dig. § 84[5].) 


Appeal from Baltimore City Court; Chas. W. Heuisler, Judge. 

“To be officially reported.” 

Suit by Robert H. Goldsmith and Thomas M. Dell, copartners trading 
as Goldsmith & Dell, against the Manufacturers’ Liability Insurance Com- 
pany of New Jersey. From a judgment for defendant, plaintiffs appeal. 
Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, Stockbrigde, and Constable, JJ. 


Henry H. Dinneen, of Baltimore (Symington & Dinneen, of Balti- 
more, on the brief), for appellants. 
E. Allan Sauerwein, Jr., of Baltimore, for appellee. 


* 103 Atl. Rep 627. 


SALISBURY v. INDIANA & OHIO LIVE STOCK INS. CO. 
(No. 12539.) * 


(Kansas City Court of Appeals. Missouri. April 1, 1918.) 


l aaa — CONTRACTS — EVIDENCE — MEETING OF 


Where applicant for insurance, being refused the amounts asked, again 
applied, leaving vacant the amount blanks, and the insurer sent 
policies for lower amounts than originally asked to its agent, in- 
structing him to deliver them and collect the premiums if satisfactory, 
but the property was destroyed by fire before he took the matter 


"* 202 S. W. Rep 412. 
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up with the applicant, the company was not bound, although the 
company, in refusing the original applications, wrote that if they 
were resubmitted with some new information “we will do the very 
best we can’; for plaintiff, by submitting applications with amounts 
left blank, did not thereby agree to accept any amount that might 
be written, and until the amounts offered were accepted by him 
there was no meeting of the minds and therefore no contract. 


(For other cases, see Insurance, Dec. Dig. § 130[7].) 


2. INSURANCE--ORAL. CONTRACT—AGENCY. 


Owner of horses who signed an application for insurance which’ stated 
that the agent had no power to bind the company by agreements, 
and who knew the agent’s authority was limited to submitting ap- 
plications, cannot claim an oral contract of insurance was made by 
the agent. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 
“Not to be officially published.” 
Suit by E. H. Salisbury against the Indiana & Ohio Live Stock 
Insurance Company. From judgment for defendant, plaintift appeals. 
Affirmed. 


Higbee & Mills, of Kirksville, for appellant. 
Campbell & Ellison, of Kirksville, for respondent. 
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UNION TRUST CO. v. HENDRICKSON et al. (No. 8849.)* 
(Supreme Court of Oklahoma. April 16, 1918.) 


(Syllabus by the Court.) 


3. INSURANCE — CONSTRUCTIVE NOTICE—RECORD OF IN- 
SURANCE COMMISSIONER’S OFFICE. 


The records of the office of the state insurance commissioner pertaining 
to the status of an insurance company are not constructive notice of 
the contents thereof to one dealing with such insurance company. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Commisssioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; W. C. Crow, Judge. 

Action by W. B. Hndrickson and others against the Union Trust 
Company. Judgment for plaintiff Hendrickson, and defendant brings 
error. Reversed and remanded, with directions to enter judgment for 
defendant and against plaintiff. 


Ames, Chambers, Lowe & Richardson, of Oklahoma City, for plain- 
tiff in error. 

Embry, Crockett & Johnson, of Oklahoma City, for Oklahoma Fire 
Ins. Co. Stuart, Cruce & Cruce, of Oklahoma City, for Occidental Fire 
Ins. Co. West & Hagan, of Oklahoma City, for Occidental Fire Ins. Co. 

West & Hagan, of Oklahoma City, for Mollie N. Hendrickson, 
adm’x, etc., M. C. Reddington, L. S. Johnson, General Bonding & Casualty 
Co., A. L. Welch, Ins. Com’r of Oklahoma, Marie Kimpel, and J. A. 
Baker. 


* 172 Pac. Rep. 440. 
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SOUTHWESTERN SURETY INS. CO. v. HICO OIL MILL 
(No. 8766.)* 


(Court of Civil Appeals of Texas. Ft. Worth. Feb. 16, 1918. On Rehear- 
ing, April 13, 1918.) 


Baar, pte Be" \ 


2. INSURANCE—APPLICATION—DEFENSES. 

Failure to attach application and questions and answers as required by 
Vernon’s Sayles’*Ann, Civ. St. 1914, art. 4951, providing that every 
contract or policy of insurance issued or contracted for in this state 
shall be accompanied by a written, photographic, or printed copy 
of the application for such insurance policy or contract, as well as 
a copy of all questions asked and answers given thereto, deprives an 
insurer on fidelity bond of the defense that misrepresentations made 
without knowledge of their falsity, and with no intention to deceive, 
would vititate the policy, although such misrepresentations would 
vitiate the policy in the absence of such statute. 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


3. INSURANCE—FIDELITY INSURANCE—REPRESENTATIONS. 


An “employer’s statment” consisting of questions and answers required 
by a fidelity insurance company in addition to an application by the 
employee, was one required by Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4951, to be attached to the policy or bond. 


(For other cases, see Insurance, Dec. Dig. § 134[2].) 


Appeal from District Court, Tarrant County; J. W. Swayne, Judge. 

Action by C.*H. Bencini, doing business under the trade name of the 
Hico Oi] Company, against the Southwestern Surety Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Capps, Cantry, Hanger & Short and Wm. L. Evans, all of Ft. Worth, 
and John T. Sugges, of Denison, for appellant. 
McLean, Scott & McLean, of Ft. Worth, and C. L. McCartney, of 


Brownwood, for appellee. 


* 203 S. W. Rep. 137. 
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WESTERN INDEMNITY CO. v. WALKER-SMITH CO. (No. 7556.)* 


(Court of Civil Appeals of Texas. Galveston. March 20, 1918. Appel- 
lant’s Motion for Rehearing Denied April 4, 1918. Appellee’s Motion 
for Rehearing Denied April 11, 1918.) 


1. INSURANCE—INDEMNITY INSURANCE—ACTIONS AGAINST 
INSURER. 


Where indenthity company refused to defend a suit as specifically agreed 
in a separate paragraph of the policy, and insured had to employ 
attorneys and others to defend, insured could recover obligations so 
incurred, although not yet paid, regardless of a no-action clause in 
the policy, providing that no action should lie against the insurer 
except to recover money actually expended, etc., because assured 
could not have supposed that the insurer would breach its contract 
at the outset. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


2. INSURANCE—INDEMNITY POLICIES—BREACH BY INSURER 
—DAMAGES. 


Where insured in indemnity policy had to defend a suit because of failure 
of the insurer to do so it could not recover railroad fare and hotel 
bills expended by an investigator, where competent investigators 
— have been employed at the place where the investigation took 
place. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Galveston County Court; Geo. E. Mann, Judge. 

Suit by the Walker-Smith Company against the Western Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Reformed 
and affirmed. 


Andrews, Streetman, Burns & Logue, of Houston, for appellant. 
C. G. Dibrell and McDonald & Wayman, all of Galveston, for ap- 
pellee. 


* 203 S. W. Rep. 93. é 
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LIFE. 


NORTHWESTERN MUT. LIFE INS. CO. v. STATE OF WISCON- 
SIN. (No. 240.)* 


(U. S. Supreme Court. Argued March 22, 1918. Decided May 20, 1918.) j 


1. COMMERCE—INTERSTATE COMMERCE--BURDEN BY STATE 
TAXATION. 


St. 1911 Wis. § 1220, requiring every company, corporation, or association 
transacting the business of life insurance within the state, excepting 
fraternal societies having lodge organizations, to pay an annual 
license fee, and requiring domestic companies in lieu of other personal 
property taxes to pay 3 per cent. of their gross income from all 
sources excepting income from rents of real estate and premiums 
collected outside of the state of Wisconsin on policies held by non- 
residents of such state, must, in its application to domestic companies 
having large surpluses and reserves taxable within the state, be 
deemed a commutation tax, and so is not invalid as imposing a 
burden on interstate commerce, though applying to a domestic com- 
pany carrying on a large foreign investment business involving ship- 
ments of securities, correspondence, etc., beyond the state. 


(For other cases, see Commerce, Dec. Dig. § 45.) 


2. COMMERCE—“INTERSTATE COMMERCE”—WHAT CON- 
STITUTES. 


The license tax feature of such act is not invalid as casting the burden 
on interstate commerce; the business of life insurance not being 
interstate commerce. 


(For other cases, see Commerce, Dec. Dig. § 45.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Interstate Commerce.) 


In Error to the Supreme Court of the State of Wisconsin. 

Original action in the Supreme Court of Wisconsin, by the North- 
western Mutual Life Insurance Company; against the State of Wisconsin. 
Demurrers were sustained to the originaliand the amended complaint, and 
judgment was rendered for the State (163 Wis. 484, 155 N. W. 609, 158 
N. W. 328), whereupon plaintiff brings error. Affirmed. 


Mr. Harry L. Butler, of Madison, Wis., for plaintiff in error. 
Mr. Walter Drew, of Milwaukee, Wis., for the State of Wisconsin. 


Mr. Justice Day delivered the opinion of the Court. 

This suit was brought to recover certain taxes or license fees 
paid by the Northwestern Mutual Life Insurance Company to the 
state of Wisconsin; the same were paid under protest, and this 
action was to recover $482,193.23 paid in 1912, and $505,643.22 
in 1913. The case was decided in the Supreme Court of Wis- 
consin, upon demurrer to the original and amended complaints, 


* 38 Sup. Ct. Rep. 444. 
Vol. LII—13. 
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and judgment was rendered in favor of the state, 163 Wis. 484, 
155 N. W. 609, 158 N. W. 328. 

The taxes in question were collected under the statutes of 
Wisconsin. Section 1220, Wis. Stats. of 1911, being section 51.32 
of the later Stats.; section 1221, now section 51.33, being the so- 
called retaliatory law; section 1222, subsec. 5 of section 1947; 
and section 1948. 

The substance of the statute immediately involved is thus 
stated by the plaintiff in error: 


“Every company * * * transacting the business of life 
insurance within this state (excepting only such fraternal so- 
cieties as have lodge organizations and insure only the lives of 
their own members) shall annually, on or before March 1, pay 
‘in lieu of all taxes for any purpose authorized by the laws of 
this state (except taxes on real estate), certain prescribed license 
fees for transacting such business.’ ” 


It appears that fraternal societies with lodge organizations 
insuring only the lives of their own members are not subject to 
this tax, and foreign level premium companies, similar to the 
plaintiff in error, are subject to an annual tax of but $300.00 
liable to increase under the so-called retaliatory law according as 
other states impose like taxes on similar companies of Wisconsin. 
Assessment and stipulated premium companies, domestic and 
foreign, are taxed $300.00, or as to foreign companies such larger 
amcunts as may be proposed under the retaliatory law. The 
license when granted authorizes the company to transact business 
until the first of March of the ensuing year unless sooner revoked 
or forfeited. 

The contentions of a federal nature, raised by the plaintiff in 
error, are that this license tax imposed an unlawful burden upon 
interstate commerce in contravention of section 8, article 1 of 
the federal Constitution; that it violates the Fourteenth Amend- 
ment in denying the equal protection of the laws to the North- 
western Company by arbitrarily discriminating against it and in 
favor of foreign insurance companies, and between it and fra- 
ternal associations, both domestic and foreign; that it violates the 
Fourteenth Amendment in imposing an arbitrary, discriminatory, 
and confiscatory burden upon the Northwestern Company. 

As to the annual license fee, it is made up as follows: 


“Domestic Companies. (1). If such company, corporation or 
association is organized under the laws of this state, and is not 
purely an assessment or stipulated premium plan company under 
chapter 270, Laws of 1899 (section 1955—1), 3 per centum of its 
gross income from all sources for the year ending December 
thirty-first, next prior to said first day of March, excepting there- 
from income from rents of real estate, upon which said company, 
corporation or association has paid the taxes assessed thereon, 
and excepting also premiums collected outside of the state of 
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Wisconsin on policies held by nonresidents of the state of Wis- 
consin. In ascertaining the income upon which such license fee 
shall be computed as aforesaid, no deduction shall be made from 
premiums, whether paid in cash or premium notes, on account of 
dividends allowed or paid to the insured.” 


The statute also provides that such license fee shall be in lieu 
of all taxes for any purpose authorized by the laws of the state 
except taxes on real estate. The Northwestern Company was 
thus obliged to pay 3 per cent of its gross income less income from 
rents of real estate, and less premium receipts from outside -of 
the state. 


Before entering upon a consideration of the errors assigned 
the nature and effect of this system of taxation must be borne in 
mind. The Northwestern Mutual Life Insurance Company is a 
corporation of the state of Wisconsin, having large reserves in | 
that state, having a taxable situs therein. Of this statute the 
Supreme Court of Wisconsin said: 


“It covers all the contributions which the state demands from 
the company or its business except real estate taxes, which are 
relatively small in amount. It is common knowledge that all of 
the great level premium insurance companies of the present day 
have vast reserve funds, to protect their liabilities on policies, 
running up into the hundreds of millions of dollars, and that 
these reserves are invested in interest-bearing securities, of which 
real estate loans secured by mortgage generally form the largest 
part. In the complaint in the present case it appears that on 
December 31, 1911, the plaintiff had outstanding loans secured by 
real estate mortgages amounting to $153,562,654.39, of which 
only $5,654,369.10 covered real estate in Wisconsin. It also 
appears that the plaintiff’s income from real estate mortgages for 
the year ending on said last-named date amounted to $7,446,393.10 
and its income from bonds to $3,172,489.58. These securities 
are all credits, i. e., personal property of an intangible character, 
the situs of which for the purposes of taxation is in this 8tate at 
the residence of the corporation.” 

And in the opinion on the filing of the amended complaint, 
added : 


“In this connection it is argued that if a personal property tax 
had been levied on the plaintiff’s reserve, consisting of securities 
and credits, there would have been deducted from the amount 
thereof, under the existing policy of the state with regard to the 
taxation of such property, its liabilities to policy holders, i. e., the 
present value of its outstanding policies valued as required by 
law, which is about 90 per cent., of the reserve. It is also argued 
that if the plaintiff had been subjected to income taxation under 
the state law it would have paid much less than under the 3 per 
cent license requirement. 

“We do not regard either contention as well founded. Our 
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statutes governing the taxation of securities and credits for many 
years provided that there should be exempted from taxation so 
much thereof as ‘shall equal the amount of bona fide and un- 
conditional debts by him owing.’ This provision was repealed by 
the Income Tax Law, which marked the abandonment of the at- 
tempt to levy personal property taxes upon that species of prop- 
erty. Chapter 658, Laws 1911. 

“It seems entirely clear that the liability to policy holders which 
the plaintiff refers to is not in any sense an ‘unconditional debt,’ 
and as the policy of the state has never extended the exemption 
to any liability short of an unconditional debt we are unable to 
see any sound basis for the argument made. 

“As to the contention that if the plaintiff were taxed under 
the income tax system its tax burden would be far less than under 
the present license system, we shall not attempt to go into the 
arguments and figures presented in detail. It is sufficient to say 
that we do not think it appears from the allegations of the 
amended complaint that the plaintiff now pays substantially 
greater sums than it would pay under either the income taxation 
system or the former personal property taxation system. 


“At all events there does not affirmatively appear to be any 
such disparity as would condemn the law as arbitrarily dis- 
criminatory.” 

While these views of the nature and effect of the law are not 
conclusive upon us, they are accepted unless they appear to be 
illfounded, and we find no reason to reject them. The tax in 
question is, therefore, not only one for the privilege of doing life 
insurance business within the state, but is in effect a commutation 
tax, levied by the state in place of all other taxation upon the 
personal property of the company in the state of Wisconsin. 


[1] It is insisted that because of the foreign investment busi- 
ness of the company, large in amount, and involving shipments of 
securities, correspondence, etc., beyond the state, this law burdens 
interstate commerce. We need not reiterate the reasoning upon 
which this court has repeatedly held that a state*may not by its 
system of taxation impose burdens upon interstate commerce, the 
cases have been recently reviewed and the doctrine reaffirmed. 
Looney v. Crane Co., 245 U. S. 178, 38 Sup. Ct. 85, 62 L. Ed.——; 
International Paper Company v. Massachusetts, 246 U. S. 135, 
38 Sup. Ct. 292, 62 L. Ed. ; Cheney Bros. Co. v. Massachu- 
setts, 246 U. S. 147, 38 Sup. Ct. 295, 62 L. Ed. 


The construction of the act by the state court brings the case 
within the decisions of this court in U. S. Express Co. v. Min- 
nesota, 233 U. S. 335, 32 Sup. Ct. 211, 56 L. Ed. 459; Cudahy 
Packing Co. v. Minnesota, 246 U. S. , 38 Sup. Ct. 373, 62 
L. Ed. , decided April 15, 1918. In the former case a com- 
mutation tax upon gross receipts of the express company from 
state and interstate busines was sustained as casting no burden 
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upon interstate commerce. In the Cudahy Packing Company 
Case a tax of like character was held not a burden upon interstate 
commerce, although much of the gross receipts, which measured 
the property tax, was derived from such commerce. In both 
of these cases, following the previous decisions of this court, the 
tax was held to be within the authority of the state, and the in- 
clusion in the measure of taxation of the receipts partly derived 
from interstate commerce was held not to invalidate the tax, 
its amount not being in excess of what would be legitimate as 
an ordinary tax on the property taken at its value. 


We have said thus much as to the alleged invalidity of this 
license tax as a burden upon interstate commerce, without de- 
ciding, as we do not find it necessary to decide, whether the so- 
called foreign investment business of the company does or does 
not of itself amount to interstate commerce. If it amgunts to 
commerce of that character no burden is cast upon it by such tax 
as is here involved, since the gross receipts coming from that 
character of business are used only as a measure of the value of 
the property and franchise lawfully taxable in the state. 


[2] That the tax upon the life insurance business, which is the 
subject-matter of the license tax here involved, is not a tax upon 
interstate commerce is established by a reference to the recent full 
consideration of the subject by this court. N. Y. Life Insurance 
Co. v. Deer Lodge Co., 231 U. S. 495, 34 Sup. Ct. 167, 58 
L. Ed. 332. 


[3,4] This brings us to the question whether the statute denies 
to the company the equal protection of the laws. That the state 
is not because of the Fourteenth Amendment required to tax 
all property alike, and may classify the subjects selected for 
taxation, is too well established to require citation of the many 
cases in this court which have so held. The classification may 
not be arbitrary and must rest upon real differences—subject to 
these qualifications the state has a wide discretion. In this con- 
nection the Northwestern Company contends that the tax upon it 
is so different from that imposed upon foreign level premium 
companies doing a like business within the state, that an arbi- 
trary discrimination, amounting to a denial of equal protection, 
is exercised as against it and in favor of the foreign company. 
As we have already said, the foreign companies of like character 
pay a privilege or occupation tax in the sum of $300.00 per an- 
num. The state court held, and we think properly so, that foreign 
insurance companies occupy a relation to the state which is dif- 
ferent from that-of a domestic company. The latter has within 
the borders and taxing jurisdiction of the state a large amount of 
personal property, receiving protection, and subject to taxation. 
The foreign company has its reserves in the state of its domicile, 
and there subject to local taxation, which is of itself a substantial 
difference. Moreover, we have held that it is no denial of equal 
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protection for a state to impose a different rate upon one of its 
own corporations than that imposed upon a foreign corporation, 
for the privilege of doing business within its borders. Kansas 
City, Memphis & Birmingham R. R. Co. v. Stiles, 242 U. S. 111, 
118, 37 Sup. Ct. 58, 61 L. Ed. 1176. In the case of Cheney 
Brothers Co. v. Massachusetts, supra, this court said: 

“* * * A state does not surrender or abridge its power 
to change and revise its taxing system and tax rates by merely 
licensing or permitting a foreign corporation to engage in local 
business and acquire property within its limits, and, second, that 
‘a state may impose a different rate of taxation upon a foreign 
corporation for the privilege of doing business within the state 
than it applies to its own corporations upon the franchises which 
the state grants in creating them.’ Kansas City, Memphis & 
Birmingham R. R. Co. v. Stiles, 242 U. S. 111, 118 [37 Sup. Ct. 
58, 61 L. Ed. 176].” 


But, it is said that these decisions are opposed to the decision 
of this court in Southern Railway Co. v. Greene, 216 U. S. 400, 
30 Sup. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 1247. In that case 
the railway corporation of another state came into the state of 
Alabama in compliance with its laws, paid the license and property 
tax imposed upon other corporations doing business within the 
state, under sanction of the laws of the state acquired a large 
amount of railroad property therein, when it was attempted to 
subject it to a further tax for the privilege of doing business as 
a foreign corporation, which tax was not imposed upon domestic 
corporations doing the same kind of business in the same man- 
ner, and it was held that such classification was arbitrary and 
void under the Fourteenth Amendment. In that case we laid 
stress upon the fact that the tax related to railroad property not 
susceptible of other uses, which placed in the state had to remain 
there permanently, and could not be withdrawn at the pleasure of 
its owners. Under such circumstances, and dealing with that 
character of property, we held that the particular tax constituted 
such discrimination as to deny to the company the equal protec- 
tion of the laws. That case was distinguished in the decision in 
Kansas City, Memphis & Birmingham R. R. Co. v. Stiles, supra, 
and also in disposing of the case of the White Company in- 
volved in Cheney Brothers Company et al. v. Massachusetts, 
supra. The difference between the Southern Railway Company 
Case and the one under consideration is quite obvious. 

[5] As to the alleged discrimination between old line level 
premium companies and beneficial associations, which are ex- 
empted from taxation under this statute, we think the differences 
are plain. The fraternal and beneficial features are wanting in 
organizations like that of the Northwestern Company. The as- 
certainment and collection of premiums and payments for insur- 
ance are upon wholly different plans. As to the alleged dis- 
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crimination in favor of stipulated premium companies and 
assessment companies, the plaintiff in error in its brief says that 
no domestic company of these classes and but one foreign com- 
pany existed in Wisconsin in 1912, and that as to this its argu- 
ment as to discrimgnation in favor of foreign level premium com- 
panies applies. What we have already said disposes of that con- 
tention. We find no reason to disagree with the Supreme Court 
of Wisconsin in the conclusion that differences upon which classi- 
fication rests in this statute are not fanciful, but real and sub- 
stantial, and that the dissimiliarities in treatment fall short of that 
arbitrary classification which amounts to a denial of the equal 
protection of the laws. 


We find no error in the judgment of the Supreme Court of 
Wisconsin. 
Affirmed. 


Mr, Justice Clarke took no part in the consideration or de- 
cision of this case. 


In RE JONES.* 


(U. S. District Court, D. Maryland. November 2, 1917. Supplemental 
Opinion, November 14, 1917.) 


1. BANKRUPTCY—RIGHTS OF TRUSTEE—INSURANCE. 


Under Bankruptcy Act July 1 ,1898, c. 541, § 70a, 30 Stat. 565 (Comp. 
St. 1916, § 9654.), declaring that the trustee shall be vested with 
the title of the bankrupt, except in so far as it is exempt, to all 
powers which the bankrupt might have exercised for his own benefit 
and to property which, prior to,the filing of the petition, he could 
by any means have transferred, or which might have been levied 
upon and sold under judicial process against him, but that, when 
a bankrupt shall have any insurance policy, which has a cash surrender 
value payable to himself, his estate, or personal representatives, he 
may, within 30 days after the value has been ascertained, pay or 
secure to the trustee the sum so ascertained and hold the policy 
free from the claims of creditors, a life policy payable to the wife 
of the bankrupt, unless exempt by state statute, passes to the 
trustee, in bankruptcy, where the bankrupt, without the consent of his 
wife, had the right at any time to substitute another beneficiary. 


2. EXEMPTIONS—LIFE INSURANCE POLICY. 


A life policy payable to the wife of the insured, but reserving in him 
the power to change the beneficiary without his wife’s consent, cannot 
be deemed for the benefit of the wife, so as to be exempt under 
Code Pub. Gen. Laws Md. 1904, art. 45, §§ 8, 9, exempting from 
liability for debts any policy on the debtor’s life taken out or. as- 
signed by him for the sole use of his wife. 


3. BANKRUPTCY—EXEM PTION—INSURANCE. 
As Const. Md. art. 3, § 44, limits the power of the Legislature to grant 


* 249 Fed. Rep. 487. 
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exemptions from execution to property not exceeding in value $500, 
Code Pub. Gen. Laws Md. 1904, art. 83, § 8, purporting to exempt 
from execution all money payable in the nature of insurance, must 
be construed in the light of the limitation; hence a Maryland 
bankrupt, claiming as exempt an insurance policy having large 
surrender value, is entitled to an exemption only to the amount of 
$500, which exemption must be deemed in fufl satisfaction of all 
exemptions to which he might be entitled under section 8. 


In the matter of the bankruptcy of Harry C. Jones, trading as H. 
C. Jones & Co. On petition of the trustee to compel the bankrupt to 
surrender a certain life policy or pay the surrender value thereof. 
Petition granted in part. 


John F. Oyeman, of Baltimore, Md., for bankrupt and wife. 
Joseph T. England, of Baltimore, Md., for trustee. 


Rose, District Judge. The bankrupt’s life was insured. The 
insurance was payable to his wife, but he had the right at any 
time, and without her consent, to substitute any other beneficiary 
in her place. At the time of the filing of the petition in bank- 
ruptcy the policy had a cash surrender value of $1,725.85. The 
bankrupt had possession of it. The trustee says he is entitled to it, 
or to its surrender value. The bankrupt and his wife say that he 
is not. Some states do not suffer creditors to take any life’ in- 
surance. In them the trustee has no claim upon any life policy. 
Holden v. Stratton, 198 U. S. 202, 25 Sup. €t. 656, 49 L. Ed. 1018. 
When this is not so, or when it is not clearly so, there has been 
much difference of opinion as to whether such policies, as that 
now in dispute, pass or do not pass to the trustee. The answer 
has in most cases turned upon the construction given to the vary- 
ing phraseology of the applicable state statutes exempting some, 
but not all, life insurance policies from the demands of creditors. 


It has been held that under fhe laws of New Hampshire (In 
re Whelpley [D. C.] 169 Fed. 1019), Ohio (Matter of Fetterman, 
243 Fed. 975), Kentucky (Matter of Pfaffinger [D. C.] 164 Fed. 
526), Wisconsin (Allen v. Central Wisconsin Trust Co., 143 
Wis. 381, 127 N. W. 1003, 139 Am. St. Rep. 1107, 25 Am. Bankr. 
Rep. 126), Minnesota (In re Johnson [D. C.] 176 Fed. 591), 
and Missouri (In re Orear, 189 Fed. 888, 111 C. C. A. 150), such 
policies do not pass to the trustee; but, on the other hand, the 
state exemption laws do not prevent their passing in New York 
(In re Wolff [D. C.] 165 Fed. 984; In re White, 174 Fed. 333, 
98 C. C. A. 205, 26 L. R. A. [N. S.] 451; In re Hettling, 175 
Fed. 65, 99 C, C. A. 87; In re Draper [D. C.] 211 Fed. 230), 
Pennsylvania (in re Herr [D. C.] 182 Fed. 716; In re Dolan 
[D. C.] 182 Fed. 949; In re Jamison [D. C.] 222 Fed. 92; In re 
Shoemaker [D. C.] 225 Fed. 329; In re Flanigan [D. C.] 228 
Fed. 339), Georgia (Malone v. Cohn, 236 Fed. 882, 150 C. C. 
A. 144), Louisiana (In re Bonvillain [D. C.] 232 Fed. 370), and 
Tennessee (In re Moore [D. C.] 173 Fed. 679). 
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“ It would scarcely be accurate to say that the varying con- 
clusions to which the courts and judges have come have been 
always due to the difference of the wording of the state enact- 
ments. It is not unlikely that some of the judges, who held that 
particular statutes protected the policy altogether, would have 
reached the same conclusion, had they been dealing with some of 
the laws which other judges decided did not prevent the policy 
from passing to the trustee. To attempt a detailed analysis of 
these decisions would therefore be little worth while. 


The bankrupt and his wife say that the petition of the trustee 
should be denied, and that for two reasons: (1) Under the pro- 
viso of paragraph 5 of section 70, a policy of this sort does not 
pass to the trustee. (2) By the law of Maryland such policies 
are exempt from the demands of creditors, and under section 6 
of the Bankruptcy Act are not affected by bankruptcy. If not 
exempt by the state law, is this such a policy as will pass to the 
trustee? In other words, is it a policy which, on the day of the 
filing of the petition in bankruptcy, had a cash surrender value 
payable to the bankrupt, his estate, or his personal representatives ? 
If it is not, the trustee has no claim upon it. Burlingham v. 
Crouse, 228 U.S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148; Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 
57 L. Ed. 927, 46 L. R. A. (N. S.) 154; Andrews v. Partridge, 
228 U. S. 479,33 Sup. Ct. 570, 57 L. Ed. 929. 


The trustee says that on that day, or any other day, the bank- 
rupt could have named himself as the beneficiary and therel:y 
have made the cash surrender value payable to himself. The 
trustee argues that to make determinative the circumstance that 
such designation would have to be made is to give greater weight 
to form or to ritual than to substance. He contends that to com- 
pel the bankrupt to change the beneficiary would not take from 
the wife any right which, in the eye of the law, is of any value. 
He cites to that effect the opinion of the Circuit of Appeals for 
the Sixth Circuit in Mutual Benefit Life Insurance Co. v. Swett, 
222 Fed. 200, 137 C. C. A. 640, Ann. Cas. 1917B, 298, and the 
text-writers and adjudged cases therein referred to, all of which 
concur in holding that the original beneficiary has no vested in- 
terest in such a policy as that now before the court, or in its pro- 
ceeds, and that until after the death of the insured she has noth- 
ing more than a mere expectancy in it. He asserts that the ques- 
tion has been before three Circuit Courts of Appeal, and that in 
two of them, the Fifth and Sixth, by a unanimous bench, it has 
been answered as he says it should be (Malone v. Cohn, 236 Fed. 
882, 150 C. C. A. 144; Mutual Benefit Life Ins. Co. v. Swett, 
supra), and that only in the Second (In re Samuels, 237 Fed. 796, 
151 C. C. A. 38) and there over the strong dissent of Judge 
Hough, has the contrary ‘reply been given. 


He accurately quotes the authorities. His argument is a strong 
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one. No reply can be made to it, if it-be assumed that, because 
the bankrupt can change the beneficiary, he usually will. To say 
that what the bankrupt for his pleasure would probably do to- 
morrow he could not be compelled for his creditors to do to-day 
would be in truth sticking in the bark; but, if we are to go to the 
very heart of the problem, is the case quite so clear? In point 
of fact, are not almost all of such policies taken out for the 
benefit of the wife, and does she not receive their proceeds in the 
overwhelming majority of cases in which she survives her hus- 
band? Must not the courts take judicial notice that under the 
present practice of many, probably of most, insurance companies, 
their ordinary form of policy reserves to the insured the right to 
change its beneficiary? This form they tender to an applicant 
for insurance, unless he asks for something else. He in most cases 
accepts it without a thought that he is not thereby making pro- 
vision for his wife or his children. It is quite worth while to 
shut one’s eyes to facts like these, because it is legally possible on 
any day for the insured husband to take from his wife any chance 
of ever getting anything under this policy? The Circuit Court 
of Appeals for the Second Circuit (In re Hammel, 221 Fed. 56, 
137 C. C. A. 80) thought not. 

There has been no moment, since the issuance of the policy 
which the trustee now seeks, at which it had a surrender value 
payable to the bankrupt. It is true that, since it had a surrender 
value at all, there never has been a day upon which the bankrupt 
could not have had it made payable to himself; but it is equally 
sure that there is no evidence that there ever was an hour when 
he wished to do so, nor is there any reason to believe he ever 
did. The trustee asks that weight be given to substance rather 
than to form; but if it be given to the substance of things as in 
real life they are, and not to what in legal theory they may be, 
will gain naught? The doctrine approved in the Second Circuit 
will sometimes enable the bankrupt to apply to his own use the 
cash surrender value of policies for which his creditors’ money 
has in fact paid. Such instances will be comparatively rare. The 
rule prevailing in the Fifth and Sixth Circuits, will work hard- 
ship in a vastly greater number of cases. Under such circum- 
stances, I feel constrained to stick to the letter of the statute, and 
to hold that the policy in question, on the day of the filing of the 
petition in bankruptcy, had no cash surrender value payable to the 
bankrupt, his estate, or his personal representatives, and that as a 
consequence it did not pass to his trustee. 

This conclusion renders it unnecessary to consider whether such 
a policy is exempt under the Maryland statutes. Sections 8 and 9 
of article 45 of the Code of Public General Laws exempt from 
liability for a man’s debts any policy on his life taken out or 
assigned by him for the sole use of his wife or for her benefit. 
Whether these sections apply to such a policy as to that now in 
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controversy depends upon whether it is one which was taken out 
for the sole use or for the benefit of the wife. That, after all, is 
the same question which has already been asked and answered in 
passing upon the contention that, under paragraph 5 of section 70 
of the Bankruptcy Act, it passed to the trustee. If the wife has a 
real interest in the policy, or if in any substantial sense it is 
for her benefit, it did not have a cash surrender value payable to 
the bankrupt. If she had not, it is not protected by the sections 
of the Maryland Code already mentioned. 

Whether section 8 of article 83 is to be understood as exempt- 
ing all life insurance policies, or their proceeds, from execution 
and seizure, and, if so, whether it is constitutional, in view of the 
language of section 44 of article 3 of the Constitution of Mary- 
land, are questions that need not be here discussed, much less 
answered. : 

From what has been said, it follows that the petition of the 
trustee must be dismissed. 


Supplemental Opinion. 


[1] The opinion in this case was handed down on November 
2d. Three days later, and before any order had been entered, 
the Supreme Court, in Cohen v. Samuels, reversed the decree of 
the Circuit Court of Appeals for the Second Circuit (237 Fed. 
796, 151 C. C. A. 38) holding that such policy as that now in 
controversy, unless exempt by state statute, passed to the trustee 
in bankruptcy. 

[2,3] Does the Maryland law exempt such policies? As was 
pointed out in the previous opinion, they are not exempt by virtuc 
of sections 8 and 9 of article 45 of the Maryland Code, unless 
they are for the benefit of the wife, and the Supreme Court has 
ruled that they are not. Are they made immune by section 8 of 
article 83, which purports to exempt all money payable in the 
nature of insurance, benefit, or relief, in the contingency or event 
of sickness, accident, hurt, or death of any person, from execution 
or seizure in satisfaction of debt on a claim upon judgment in any 
civil proceeding? This language is plain enough. Nobody would 
raise any question as to what it means, if it were not that section 
44 of article 3 of the state Constitution limits the power of the 
Legislature to grant exemptions from execution of property not 
exceeding in value $500. In view of this limitation, it has been 
argued that the legislative intent must have been different from 
that which its words naturally import. This contention is not 
persuasive, nor may it be assumed that the General Assembly 
was either ignorant of the constitutional prohibition or indifferent 
to it. Whatever may or not be true as to individual members, 
the court must assume that the General Assembly knew the 
Constitution and sought to obey it. Nothing said or decided in 
Himmel v. Eichengreen, 170 Md. 612, 69 Atl. 511, or Dale v. 
Brumbly, 96 Md. 674, 54 Atl. 655, justifies the assumption that 
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the power of the Legislature to exempt from execution can be 
exercised without limit as to value. In these cases it was held 
that what is now section 236 of article 23, which is the corpora- 
tion law of the state, constitutionally exempts from liability to 
attachment all moneys, irrespective of the amount, payable under 
a certificate issued by a fraternal beneficial association. The 
decision was based on two grounds: (1) That attachment is 
not execution. (2) That the association in whose hands it was 
sought to attach the money have no power under the laws of 
the state to pay any of that money to a creditor of one of its mem- 
bers. Neither of these reasons here applies. The restriction 
imposed by section 44 of article 3 of the Constitution must, until 
the Court of Appeals otherwise rules, be held binding; but, if so, 
it is unnecessary for the Legislature to say anything about it. It 
will of its own force be read into every act dealing with the 
subject. 

Such was the interpretation put some 10 years ago upon section 
8 of article 83 by Judge Wickes in the circuit court No. 2 in an 
unreported case. He was subsequently followed in this court 
by my learned predecessor, Judge Morris. That construction 
appears to be in every respect reasonable, and will be here ap- 
plied. The bankrupt has claimed an exemption of $100 out of 
the general assets of his estate. He has not received it. He will 
be entitled, upon payment to the trustee in bankruptcy of $1,225.- 
85, which is $500 less than the surrender value of the policy, to 
hold it free of all claims of the trustee, but in full staisfaction of 
all exemptions to which, under section 8 of article 83, he is 
entitled. 


ee 


WILLIAMS v. INTER-SOUTHERN LIFE INS. CO.* 
(Court of Appeals of Kentucky. May 24, 1918.) 


INSURANCE—LIFE INSURANCE—CANCELLATION—RIGHT OF 
ADMINISTRATRIX TO RECOVER. 


Where the insured, having paid eight premiums and borrowed full loan 
value, notified the company, when the ninth premium was past due 
and the amount of the loan and the interest thereon exceeded the 
amount paid, to return the amount of the ninth premium and in- 
terest and to keep the policy, if he were required to have a new 
certificate of health for reinstatement, and the company canceled 
the policy, his administratrix could not recover. 


(For other cases, see Insurance, Dec. Dig. § 232.) 


Appeal from Circuit Court, Christian County. 

Action by Elizabeth C. Williams, as administratrix of Benjamin W. 
Williams, deceased, against the Inter-Southern Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


*203 S. W. Rep. 549. 
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Geo. H. Galloway, of Bowling Green, and Trimle & Bell, of Hopkins- 
ville, for appellant. 

Helm Bruce and Clarence C. Smith, both of Louisville, and Hunter 
Wood & Son, of Hopkinsville, for appellee. 


Miter, J. By this action the appellant, as the administratrix 
of the estate of Benjamin W. Williams, deceased, sought to re- 
cover $1,000 under a policy issued November 4, 1905, upon the 
life of the decedent. The amount of the cash surrender value 
of the policy is the only disputed fact, and it is settled by an ex- 
press provision of the policy. The policy was issued upon the 20- 
payment life plan, and the annual premium was $38.34, with a 
grace of 30 days for its payment. Williams paid 8 premiums. At 
the time he paid the eighth premium, on November 4, 1912, Wil- 
liams borrowed $182 from the company, which was the full loan 
value, and only 14 cents less than the full cash surrender value of 
the policy. Williams executed his note to the company for $182, 
bearing interest at 5 per cent., payable annually in advance. When 
the ninth premium became due on November 4, 1913, the com- 
pany had apportioned a dividend of $5.91 upon this policy, which 
was credited upon the premium, leaving $32.43 due thereon. 
There was also due the annual interest.charge of $9.10 upon the 
note. Accordingly, when the ninth premium became due, Wil- 
liams’ account with the company stood as follows: 

Ninth premium, due November 4, 1913 $38.34 
Less dividend credited thereon 5.91 


° 
Leaving net balance on premium of $32.43 
Plus one year’s interest on loan 9.10 


Total due $41.53 


The usual premium notice was mailed to Williams on October 
9, 1913, and was received by him. Williams, however, mislaid 
the notice, and presumably, acting from memory, on November 
21st, he sent the company a check for $32.85. The company 
cashed the check and placed the proceeds in an account designated 
as “Items Subject to Return,” wrote Williams, reminding him 
that his check was $8.68 short of the amount due the company, 
and requesting a check for the balance. The grace period for 
the payment of the premium expired December 4, 1913, and 
by the terms of the note, if the amount of the loan, with interest, 
should equal or exceed the cash value of the policy, the policy 
should lapse, without demand or notice, and, in case of lapse, 
the insured could be reinstated only upon payment of his debt, 
— by a physician’s certificate that he was in good 

ealth. 

On December 4th the company wrote Williams, notifying him 
that his period of grace expired on that day, urging him to send 
a check for his unpaid balance, and saying he could be reinstated 
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upon presenting the requisite health certificate. Williams ignored 
this letter. On January 28, 1914, the company again wrote him 
to the same effect. On February 2, 1914, Williams sent the 
company a check for $8.68 to pay his balance due November 4, 
1913, but failed to send the health certificate. Williams explained 
that he had moved from Trenton, Ky., to Hopkinsville, Ky., that 
his health was good, and that if the company required him to go 
back to Trenton to be examined there by Dr. Gower it “could 
just return his check and cancel,the policy.” On February 24th, 
and again on February 28th, the company wrote Williams, re- 
questing him to submit to a physical examination, and advising 
him that until an examination was made his remittance could not 
be applied in payment of his premium. The company wrote 
Williams similar letters on March 7th and March 25th, to which 
he made no reply. Finally, on May 4, 1914, the company sent 
Williams a check for $41.53 in satisfaction of his two payments 
made as above explained, advising him that his policy had 
lapsed, but that, if he should care to reconsider and reinstate the 
policy, it would instruct Dr. Stone to make the necessary ex- 
amination. To this letter Williams replied on May 5th, acknowl- 
edging the receipt of the company’s letter and check, and saying 
that “rather than be examined you may keep my policy.” The 
company closed the correspondence on May &th, by acknowledg- 
ing the receipt of Williams’ letter of May 5th, and advising him 
that he had secured the full cash value of his policy in the loan 
of 1912, and that the return of the $41.53 to Williams “settles 
in full of all amounts due you under the policy.” Nothing further 
passed between the parties, and Williams died in the following 
July. 

The case was, by agreement, tried by the court without a jury, 
and resulted in a judgment for the company. The plaintiff 
appeals. 

he plaintiff rested her case below, and now asks a reversal, 
upon two grounds: (1) That the company brought about the 
surrender of the policy though false representations; and (2) 
that when the premium became due on November 4, 1913, the 
cash surrender value of the policy exceeded Williams’ indebted- 
ness to the company by $21.04, and that the policy did not 
lapse for that reason. 

The first ground is not sustained by any proof, and- will be 
passed without further comment. The second ground is based 
upon a mistake of fact, since the policy, on its face, shows that 
its cash surrender value, after the payment of eight premiums, 
was $182.14, and not $211.72, as claimed by appellant. But, 
without going into a discussion of that feature, we deem it suffi- 
cient to say that Williams agreed to the cancellation of his policy 
and received back his money, amounting to $41.53. He never 
afterwards made any claim against the company, and the com- 
pany certainly never thereafter had any money whatever in its 
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hands that could have been applied to the payment of the ninth 
premium. Williams and the company having agreed upon a 
settlement of the differences between them, it will not be dis- 
turbed after his death. 

Judgment affirmed. 


ELWELL v. STATE MUT. LIFE ASSUR. CO. 
SAME v. WILLIAMS.* 


(Supreme Judicial Court of Massachusetts. Suffolk. May 25, 1918.) 


1. INSURANCE—SUBAGENTS—CONTINUANCE OF AGENCY — 
ORAL CONTRACT. 

Where the subagent and the general agent of a life insurance company, 
his partner as such having resigned, orally agreed that the provisions 
of the old written contract between the subagent and the general 
agency should continue in force and define the relations between 
them, the oral contract is to be deemed and treated as the same in 
terms and effect as if the old written contract had been redrafted, 
with the omission of the name of the general agent who resigned 
from the firm. 


(For other cases, see Insurance, Dec. Dig. § 74.) 
2. INSURANCE—EMPLOYMENT OF SUBAGENT—CONSIDERA- 
TION. 


The services to be rendered by the subagent of a life insurance company 
were sufficient consideration to support the oral contract of the 
general agent of the company to pay commissions, etc. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


3. INSURANCE—EMPLOYMENT OF AGENT— TERMINATION 
OF CONTRACT. 


An oral contract between the general agent and the subagent of a life in- 
surance company was not terminable at the will of the general agent 
or by the company but could be ended only in accordance with its 
provisions. e 


(For other cases, see Insurance, Dec. Dig. § 79.) 


4. INSURANCE—EMPLOYMENT OF AGENT CONSTRUCTION 
OF CONTRACT. 


The words in the clause of a contract between the general agent and 
the subagent of a life insurance company relating to the general 
agent’s right to terminate the contract, “in case the said agent leave 
the agency,”’ and “should said [subagent] sever his connection with 
the company,” meant the subagent’s voluntary retirement and not his 
discharge or an enforced resignation. 

(For other cases, see Insurance, Dec. Dig. § 79.) 


5. INSURANCE — SUBAGENTS— CONTRACT FOR SERVICES— 
REVOCATION. 


Where there is a complete contract for services to be rendered by an 
agent the compensation for which is to be paid by the principal, the 


*119 N. E. Rep. 794. 
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principal alone cannot revoke unless a power of revocation is ex- 
pressly reserved. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


6. INSURANCE—DISCHARGE OF SUBAGENT—DISLOYALTY TO 
COMPANY. 


Discharge of the subagent of a life insurance company by the general 
agent on the ground of disloyalty to the company was not justified 
because the subagent advocated and sought legislation to effect a 
different form of employment policy than that issued by the com- 
pany; he having acted in good faith with the knowledge of the com- 
pany and the general agent. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


7. INSURANCE—SUBAGENT—LIABILITY FOR COMMISSIONS— 
INTENTLON—QUESTION OF FACT. 


It was a question of fact whether it was the intention and understanding 
of the subagent and the general agent of a life insurance company 
that, while the general agent should be liable personally to the sub- 
agent for commissions earned, the company should also be held. 


(For other cases, see Insurance Dec. Dig. § 84[6].) 


8 INSURANCE —. SUBAGENTS — DISCHARGE—LIABILITY OF 
AGENT AND PRINCIPAL. 


The subagent of a life insurance company wrongfully discharged, though 
entitled to but one satisfaction in damages, could sue the general 
agent with whom he contracted, who was personally cebente by 
the express terms of their contract, and also the company, which had 
given the general agent authority to act in its behalf. 


(For other cases, see Insurance, Dec. Dig. § 85.) 


- 


Report from Superior Court, Suffolk County; Jabez Fox, Judge. 

Actions by Fred S. Elwell against the State Mutual Life Assurance 
Company and William G. Williams, wherein judgments were ordered 
for plaintiff. On report to the Supreme Judicial Court. Judgments 
ordered entered for plaintiff. 


Dunbar, Nutter & McClennen and Edward F. McClennen, all of 
Boston, for plaintiff. 
Herbert Parker and Chas. F. Rowley, both of Boston, for defendants. 


BRALEY, J. By stipulation of the parties the auditor’s findings 
of fact have been accepted as final “except as it appears from 
the record itself that such findings are not supported by com- 
petent evidence.” But as the auditor’s rulings upon evidence do 
not appear to have been erroneous, we come to the merits of the 
controversy. The plaintiff having moved for judgment on the re- 
port in which all questions at issue have been decided in his favor, 
the defendants severally asked the presiding judge to rule as 
“matter of law that the motion of the plaintiff must be denied,” 
and “upon evidence reported, and upon the auditor’s findings of 
fact the defendants are entitled to judgment.” The requests 
were denied, and the judge, having found and ordered judgment 
for the plaintiff, reported the cases for the determination of this 
court, which is to order “judgment to be entered for the plaintiff 
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if the same be warranted in law, otherwise such judgment or 
order to be entered * * * as law and justice may require.” 
The plaintiff as a subordinate agent solicited life insurance for 
the defendant company under two contracts in writing, the first of 
which need not be reviewed, but the terms of the second become 
important in view of the auditor’s findings. It was made between 
the plaintiff and Williams & Jones, the defendant company’s 
general agent, and among other provisions established the plain- 
tiff’s compensation for services on a percentage basis “for first 
year insurance,” and also on all renewals. But Jones having 
resigned the defendant Williams succeeded as the company’s 
general — and continued as such to the date of the respective 
actions. The auditor reports that after the retirement of Jones 
while no written contract was entered into between the plaintiff 
and Williams the plaintiff continued as before “to solicit insur- 
ance for the company down to July, 1909, when he was dis- 
charged by a letter of dismissal signed by Williams as the com- 
pany’s general agent,” and after some correspondence, and at 
least one interview between the plaintiff and the company, the 
company confirmed his action. It is stated in the letter of dis- 
charge: 

“While you had nd legal claim for commissions under this 
contract after the termination of the general agency of Williams 
& Jones, I have continued to allow you commissions since that 
time and shall allow you in full settlement of all your claims 
under this contract renewals for five years from August 15, 
1909, the date of termination as provided for therein.” 

[1] And the auditor has found that the commissions on all 
renewal premiums were duly paid until August 15, 1914, on all 
policies procured by the plaintiff. But as no commissions have 
since been paid these actions are brought to recover commissions 
claimed to have thereafter accrued. It is not contended by the 
plaintiff that the commissions were to be paid during the life 
of the respective policies but he relies upon an oral contract with 
the defendants. The auditor’s findings which are amply sup- 
ported by the evidence recited, show that after Williams became 
the sole agent instead of “making out a new contract” in writing, 
“the provisions of the Williams & Jones agreement were to con- 
tinue in force after the agency of Williams & Jones had ceased 
and were thus to define the relations between the plaintiff and the 
defendant Williams after that time.” While it was said in the 
letter of dismissal that the plaintiff “had no legal claim for com- 
missions under this contract after the termination of the general 
agency of Williams & Jones,” the auditor says: 

“That statement is probably true if applied to the Williams & 
Jones contract alone without taking into consideration any new 
contract made by Williams with the plaintiff after the Williams 
& Jones agency ceased.” ' 

(2, 3] But it is plain that some such new contract was made 

Vol. LII—14. 
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thereafter, and that under it Williams, as he said in his letter, 
“continued to allow * * * commissions since that time to 
the plaintiff.” The question is one of fact, and the oral contract 
found by the auditor is to be deemed and treated as the same in 
terms and effect as if the Williams & Jones contract had been 
redrafted with the omission of the name of Jones. It is sup- 
ported by a sufficient consideration, namely, services to be rend- 
ered by the plaintiff, and it was not terminable at the will of 
the defendant Williams or by the company which also can be 
held for reasons to be subsequently stated. Rowe v. Peabody, 
207 Mass. 226, 234, 93 N. E. 604, and cases cited. It could be 
ended only in accordance with its provisions. By article 10, if 
the plaintiff should “commit any misdemeanor” he forfeited any 
further commissions. The auditor reports that he has not been 
guilty of any misconduct at common law or under any statute 
which would constitute a misdemeanor. By article 11 the con- 
tract might be terminated if the plaintiff left the agency of the 
company to engage in other business, gr became connected with 
another life insurance company, or severed his connection with 
the agency. This he has not done. If he had taken such action 
the plaintiff still was to have his renewal commissions for a 
period of five years after the termination of the agency. , 

[4, 5] It is also settled as the auditor rightly ruled, that the 
words, “In case the said agent leave the agency,” and “should 
said Elwell sever his connection with the company,” means the 
plaintiff's voluntary retirement and not his discharge, or an en- 
forced resignation. Gardner v. Metropolitan Life Ins, Co., 225 
Masr. 430, 114 N. E. 717; Grapel v. Hodges, 112 N. Y. 419, 20 
N. E. 542. Where the contract as in the present case is a com- 
plete contract for services to be rendered by the plaintiff the com- 
pensation for which is to be paid by the principal, the principal 
alone cannot revoke unless a power.of revocation is expressly 
reserved. Dickinson v. Central National Bank, 129 Mass. 379, 
37 Am. Rep. 351. See 31 Cyc. 1297, 1298, note 22, for a collec- 
tion of cases. The consideration for the agency had not failed 
as in Flynn v. Butler, 189 Mass. 377, 75 N. E. 730. 

[6] It also appears that the plaintiff advocated a different form 
of endowment policy than the policy issued by the company and 
sought legislation to that end. The defendants’ contention that 
his conduct was sufficient to justify his dicharge because it 
showed disloyalty to his principal is disposéd of by the auditor’s 
finding, that the plaintiff was honest in his belief, that if the 
form he suggested were adopted it would inure to the advantage 
of not only the insured but of the company, and that in all which 
he did he acted in good faith, with the knowledge of the de- 
fendants. It is sufficiently plain without further recitals from the 
report that te plaintiff never assumed, or was understood by 
the defendants to have assumed, such inconsistent relations with 
other parties us to prevent or influence his impartial and honest 
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discharge of the duty he owed the defendants. Quinn v. Burton, 
195 Mass. 277, 81 N. E. 257. It follows that under article 5 of 
the contract commissions on renewals would be ended only when 
the defendant Williams ceased to act as the company’s general 
agent, and as the agency never has been terminated, the plaintiff 
can recover from him the commission of 5 per cent. on all 
renewal premiums received since August 15, 1914, to the date of 
the writ, unless R. L. c. 74, § 1, cl. 5, to which reference will 
hereafter be made, is a bar. 

[7, 8] But even if Williams entered into contractual relations 
with the plaintiff as previously described, the defendant, company 
contends, that the evidence fails to show any agreement by which 
it became bound. It was a question of -fact, whether it was the 
intention and understanding of the parties that while the agent 
should be liable personally, the company also should be held. 
Silver v. Jordan, 136 Mass. 319. The auditor’s report warranted 
the judge in finding that both defendants regarded the contract 
as binding the company. Its officers knew of the contract. It 
paid the plaintiff his commissions thereunder, and it was the 
company itself which finally decided that he should be discharged, 
and fixed the terms of dismissal, as shown by the correspondence. 
The plaintiff although entitled to but one satisfaction in damages 
can accordingly sue the company’s general agent who is per- 
sonally responsible by the express terms of the contract, and the 
company also which on the record had given authority to Wil- 
liams to act in its behalf. Byington v. Simpson, 134 Mass. 169, 
45 Am. Rep. 314; Brown v. Bradlee, 156 Mass. 28, 32, 30 N. E. 
85, 15 L. R. A. 509, 32 Am. St. Rep. 430; Crawford v. Moran, 
168 Mass. 446, 449, 47 N. E. 132; Brown v. Franklin Fire Ins. 
Co., 165 Mass. 565, 43 N. E. 512, 52 Am. St. Rep. 534. 

[9,10] It is lastly urged by each defendant that, having been 
oral, the contract is within R. L,. c. 74, § 1, cl. 5, declaring “an 
agreement that is not to be performed within one year from the 
making thereof” is invalid, “unless the promise, contract or 
agreement” is in writing. The defendant Williams however 
might have died, or his general agency terminated within the 
year, or the insured might never pay a renewal premium, and the 
contract even if it might continue for years could be fully com- 
pleted within one year. Peters v. Westborough, 19 Pick. 364, 31 
Am. Dec. 142; Somerly v. Buntin, 118 Mass. 280, 286, 19 Am. Rep. 
459; Scribner v. Flagg Manuf. Co., 175 Mass. 536, 56 N. E. 603; 
Carnig v. Carr, 167 Mass. 544, 46 N. E. 117, 35 L. R. A. 512, 
57 Am. St. Rep. 488, also relied on by the defendants. The pro- 
vision of section 1, clause 2, that no action shall be brought to 
charge a person upon a special promise to answer for the debt, 
default or misdoings of another unless the promise, contract or 
agreement is in writing signed by the party to be charged, is 
wholly inapplicable on the record. The result is that finding ne 
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error in the computation of the amounts, or in any of the rulings 
of the auditor or of the court, judgment for the plaintiff is to 
be entered in each case. 

So ordered. 


RICHARDS v. SECURITY MUT. LIFE INS. CO* 
(Supreme Judicial Court of Massachusetts. Suffolk. May 25, 1918.) 


. INSURANCE—SUBSTITUTION OF INSURER—OBLIGATION. 


ss he obligation of the successor of a life insurance association which 
issued a policy, substituted for the association as the party liable, 
must be ascertained by the language of the policy. 


(For other cases, see Insurance, Dec. Dig. § 684.) 


2. INSURANCE—LIFE INSURANCE—RECOVERY OF PREMIUMS. 

The insured cannot recover back from the insurer premiums on a life 
policy collected by the insurer under a claim of right. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


3. INSURANCE—FOREIGN COMPANIES—JURISDICTION. 

The superior court had no jurisdiction of suit to compel a mutual life 
insurance corporation, created by and existing in the state of New 
York, to accept the original annual premium on a policy, which 
provided the amount might be varied by the board of directors and 
that the policy must be construed according to the laws of the 
state of New York where it was executed, as a performance by in- 
sured of his part of the contract, though the Massachusetts courts 
had jurisdiction to enforce the insurer’s liability in a transitory 
action, for plaintiff should resort in the first instance to the court 
which alone can declare the law of the case with authority, in such 
case the courts of New York. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


4. INSURANCE--JURISDICTION—FOREIGN MUTUAL CORPO- 
RATION. 

The courts of Massachusetts should not entertain jurisdiction of a suit 
involving the internal relations between a foreign mutual insurance 
corporation and its members. 


(For other cases, see Insurance, Dec. Dig. § 26.) 


Appeal from Superior Court, Suffolk County. 
Suit by Albin M. Richards against the Security Mutual Life Insurance 
Company. From decree dismissing the bill, plaintiff appeals. Affirmed. 


H. La Rue Brown, of Boston, for appellant. 
A. E. Pillsbury and G. M. Palmer, both of Boston, for appellee. 


De Courcy, J. [1] It appears from the copy of the policy, 
filed by the plaintiff, that it was issued April 25, 1895, by the 
Security Mutual Life Association of Binghampton, New York. 


*119 N. E. Rep. 744. 
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Even if we assume that the defendant “insurance company,” has 
legally been substituted for the “association,’ as the party liable 
under the policy, the defendant’s obligation must be ascertained 
by the language of that instrument—whose terms could be altered 
only by a writing “signed by the secretary and general manager.” 

One of the conditions of the policy is: 

“This contract of insurance is renewable at the option of the 
insured, before expiration, upon payment of the advance pre- 
miums at the time and in the manner herein provided, subject 
to the provision that, by action of the board of directors, the 
amount required for mortuary purposes may be varied to con- 
form to the actual mortality experience of the association.” 

The bill alleges that the defendant increased the annual pre- 
mium from the original sum ($92.55) to $123.85 in April, 1911, 
and since then has progressively increased the amount of the 
annual premium from year to year; and that he has paid the 
same under protest. The bill is brought to enjoin the defendant 
from increasing the annual premiums, to compel it to perform its 
contract on the annual payment of the original premium, and to 
account for the increased amounts already paid. 

[2] It is settled by the recent case of Rosenfeld v. Boston 
Mutual Life Insurance Co., 222 Mass. 284, 110 N. E. 304, that 
the plaintiff cannot recover back the premiums which the defend- 
ant collected under a claim of right. There remains the applica- 
tion to compel the defendant to accept the original annual pre- 
mium as a performance by the plaintiff of his part of the contract. 


The first ground of the defendant’s demurrer is, that the bill 


does not set out a case of which the court has or will take | 


jurisdiction. It appears that the defendant is a “mutual life in- 
surance” corporation, created by and existing in the state of 
New York. There is a meager allegation that “it is doing busi- 
ness in this commonwealth” ; but no statement that it has a usual 
place of business or any property or officer here. Service of the 
bill was made upon the corporation by leaving attested copies of 
the subpoena at the office of our insurance’ commissioner, pre- 
sumably in compliance with the provisions of R. L. c. 126, § 4. 

[3, 4] We assume that the record shows sufficient jurisdiction 
in our courts over the person of the defendant to enforce its 
liability in transitory actions, such as debts due upon matured 
policies. Reynolds v. Missouri, Kansas & Texas Railway, 228 
Mass, 584, 117 N. E. 913; Dolan v. Mutual Reserve Fund Life 
Ass’n, 173 Mass. 197, 53 N. E. 398. But the purpose of this 
suit is to have our courts not only determine the proper amount of 
the plaintiff’s annual premium, but to compel this foreign cor- 
poration to accept that amount as full payment, and to refrain 
from forfeiting the policy, although the instrument expressly 
provides that the amount may be varied by the board of directors, 
and that the policy must be construed according to the laws of the 
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state of New York where it was executed. Adopting the 
language of this court in Kimball v. St. Louis & San Francisco 
Railway, 157 Mass. 7, 8, 31 N. E. 697, 698 (34 Am. St. Rep. 250) : 


“It seems to us clear that, as among the states of this Union, 
the plaintiffs ought to resort in the first instance to that court 
which alone can declare the law of the case with authority, and 
can compel obedience to it by force. It would be a misuse of our 
powers to attempt to control the action of those courts in a case 
like this, by an adjudication which would depend upon them 
for enforcement, and which they might say had mistaken the 
Missouri law.” Smith v. Mutual Life Insurance Co. of New 
York, 14 Allen, 336, 341; Williston v. Michigan Southern & 
Northern Indiana Railroad, 13 Allen, 400. 


And there is the further objection to entertaining jurisdic- 
tion in this case, that a review of the action of the directors in 
increasing the annual premium involves the internal relations 
between a foreign mutual corporation and its members. Peters 
v. Equitable Life Assurance Co., 196 Mass. 143, 149, 81 N. E. 
964. 


In view of our conclusion that the demurrer was rightly sus- 
tained on the ground of jurisdiction, we express no opinion on 
the merits of the plaintiff’s case. 

Decree affirmed. 


LUELLEN et at. v. NEW YORK LIFE INS. CO. (No. 61.)* 
(Supreme Court of Michigan. June 3, 1918.) 


1, INSURANCE—TONTINE POLICIES—REPRESENTATIONS. 


When a policy of insurance is tontine, semitontine, or tontine in its 
character, statements as to the prospective surplus or profits will be 
regarded as estimates, rather than definite promises to pay a fixed 
amount. 


(For other cases, see Insurance Dec. Dig. § 522.) 


2. INSURANCE—AGENT’S AUTHORITY. 

Where an application and policy of life insurance provide that no agent 
has power to modify the contract, and there is no evidence tending to 
show that an agent's powers have been enlarged, the liability of the 
insurer under the policy cannot be enlarged by such agent. 

(For other cases, see Insurance, Dec. Dig. § 90.) 


Error to Circuit Court, Washtenaw County; E. D. Kinne, Judge. 

Action’ by Fannie Luellen and Gladys A. Denmark against the New 
York Life Insurance Company. Judgment for plaintiffs on directed 
verdict, and defendant brings error. Reversed and remanded with 
directions. 


* 167 N. W. Rep. 950. 
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On May 11, 1897, defendant, a mutual life insurance company, executed 
at its New York office a policy of insurance upon the life of Albert G. 
Denmark, on the 20-payment life, 20-year accumulation plan, to which 
policy was attached the application therefor. It was one of 16 policies 
issued by defendant during that year on the same plan to men of the 
same age as Mr. Denmark. The application contained among others the 
following clause: 

“That in any distribution of surplus or apportionment of dividend, 
the principles and methods which may be adopted by the company for 
such distribution or apportionment, and its determination of the amount 
equitably belonging to any policy which may be issued under this applica- 
tion, shall be and are hereby ratified and accepted.” 

The policy itself contained the following: 

“No agent has power in behalf of the company to make or modify 
this or any contract of insurance, to extend the time for paying any 
premium, to waive any forfeiture, or to bind the company by making any 
promise or making or receiving any representation or infermation. 
These powers can be exercised only by the president, vice president, 
second vice president, actuary or secretary of the company, and will 
not be delegated. * * * The company guarantees that the entire cash 
value of this policy at the end of the.accumulation period shall be $1,320, 
and in addition the cash dividend then apportioned by the company. At 
the end of the accumulation period, the company will send the insured 
a written statement, setting forth the results under each of the above 
accumulation benefits.” 

The policy also contained an option to the insured to select and 
receive one of six accumulation benefits, the fifth of which was to receive 
the cash value and discontinue the policy. Mr. Denmark was then 
living at Big Springs, Tex., and the insurance was solicited by and 
procured through one E. J. Hadlock, an agent of defendant. While Mr. 
Denmark only knew what Hadlock told him as to his agency, the de- 
fendant admitted that he was its agent and produced the contract of 
agency. This contract contained the following provision: 

“It is agreed that said party of the second part shall have no authority 
on behalf of said party of the first part to make, alter or discharge any 
contract, to waive forfeitures, to extend the time of payment of any 
premium, or to waive payment in cash, or to receive any money due or to 
become due to said party of the first part, except on applications obtained 
by or through him in exchange for conditional receipts to be furnished 
by said party of the first part, or on policies or renewal receipts (signed 
by the president, vice president or actuary) sent to him for collection.” 

The agent sent to Mr. Denmark the policy of insurance, accompanied 
by the following letter: 

“No. 2,521. C. F. Morehead, President. Joseph Magoff, Vice President. 
K. C. Lackland, Cashier. State National Bank. United States De- 
pository. 

“El Paso, Texas, May 20, 1897. 

“Mr. A. G. Denmark—Dear Sir: Inclosed please find your policy, 
the best policy that is written, just as I explained to you. Now if you 
die within twenty years your estate will receive all back that you have 
paid on the policy and $2,000 added to it; if you live to the end of twenty 
years, you will receive your choice of six benefits: 

“The first, $2,000 paid-up insurance and $110 annual income. 

“The second, paid-up insurance, $3,478. 

“The third, $2,000 paid-up insurance and dividend in cash, $1,314. 

“The fourth, $1,320 paid-up insurance and $1,314 dividend in cash, 
and $39.60 a year. 

“The fifth, cash value, $1,320, and dividend in cash, $1,314; $2,634. 

“The sixth, annual income for life of $260. 

“I am your, | : E. J. Hadlock.” 
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Thereafter, during the 20-year period Mr. Denmark paid the annual 
premiums as they fell due. He had borrowed money from the company, 
so that the amount due on these equaled the amount of the reserve 
guaranteed in said policy. Shortly before the policy matured defendant 
caused a calculation to be made of the profits and surplus equitably 
belonging to said policy in accordance with the principles and methods 
adopted on it for that purpose, and the amount so found was the sum of 
$746.66. There is no claim of fraud in this calculation, or that it does 
not correctly state the amount of surplus and profits apportionable to this 
policy under such principles and methods. 

Plaintiffs are the daughters and assignees of Mr. Denmark. Pro- 
ceeding upon the theory that the letter of Mr. Hadlock was a part of 
the contract of insurance, they elected to accept the fifth option of cash 
value, and asked payment of the sum of $1,314. Defendant tendered the 
sum of $746.66, which was declined. This suit was thereupon instituted, 
and the said sum of $746.66 was tendered into court. The facts not 
being in dispute, both parties moved for a directed verdict, plaintiff for 
the sum of $1,314, with interest, defendant for a verdict for plaintiff for 
the amount of the tender. Plaintiffs’ motion was granted, and defendant 
sued out this writ of error. 


‘Argued before Ostrander, C: J., and Bird, Moore, Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ 


Thomas A. E. Weadock, of Detroit (James H. McIntosh, of New 
York City, of counsel), for appellant. 
John P. Kirk, of Ypsilanti, for appellees. 


FELLows, J. (after stating the facts as above). This record 
disclosed and it should be obvious that while an insurance com- 
pany may calculate its reserve with certainty, its prospective 
surplus or profits over a future period of years would be contin- 
gent upon the happening of so many uncertain events that its 
amount would be highly problematical. The amount apportion- 
able to a policy of any class would be so dependent upon the 
number of lapses, the rate of interest its investments would earn, 
its expense of doing business, its losses, taxes, adverse or favor- 
able legislation, its volume of business, and so many other con- 
tingencies as to take any approximation of such profits into the 
realm of conjecture, based to a certain extent upon past ex- 
perience, but always with the uncertainty of the future. Courts 
have quite uniformly had this situation in mind in considering 
tontine insurance, or insurance partaking of a tontine character, 
and have realized and understood that what the future earnings 
of a company will be is a matter of estimate, rather than mathe- 
matical calculation, and that figures of future earnings will gen- 
erally be treated as estimates rather than specific sums agreed 
upon in this class of insurance. Thus it was said in Untermyer 
v. Mutual Life Ins. Co., 128 App. Div. 615, 113 N. Y. Supp. 221, 
a case not unlike the present one: 


“The whole scheme was essentially speculative and proble- 


matical. The amount to be apportioned depended upon the num- 
ber of survivors, for only those who survived were to participate 
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in the distribution; it depended upon the cost of administration 
of the business of the company properly apportioned to the policy 
during the period in which it ran; it depended upon the interest 
which could be earned on the investment of the premiums paid 
in during that period. Upon such factors there could be no more 
than a guess, based upon previous experience, as to the result 
at the end of the period. The company could promise, as it did 
promise, to pay a fixed and definite sum upon the death of the 
insured, because experiecnce had shown the average rate of life 
of a person at the age of the insured, experience had shown the 
rate of premium which would protect the company and insure 
the payment of the amount agreed upon. But when, attached to 
the definite promise of insurance in a definite sum was given the 
speculative hope of a participation in problematic savings and 
earnings to the problematic survivors of a given year of insurers, 
the proposition upon its face became incapable of accurate solu- 
tion.” 

In this case there was given the insured by the agent of the 
company, upon a blank furnished by the company, an illustration 
said to be based upon the past experience of the company as to 
the cash value of the policy at maturity. The figures were held 
to be an estimate, and not a binding agreement to pay that sum. 

In Langdon v. Northwestern Mut. Life Ins. Co., 199 N. Y. 
188, 92 N. E. 440, the separate paper was headed “Special Con- 
tract.” Like the Untermeyer Case, it stated the amount of the 
prospective surplus; but the court declined to permit recovery on 
it, holding that the policy controlled; Mr. Justice Hiscock, 
speaking for the majority of the court saying: 

“Therefore it seems to me that on this proposition the ap- 
pellant did not establish his case; that the contract did not on its 
face purport by guaranteeing a fixed amount of surplus to over- 
throw the very fundamental principle of tontine insurance that a 
policy holder at the end of his period should get a cash payment 
dependent on what had happened during that period to and con- 
cerning other associated policy holders, but rather expressed his 
share to be estimated and dependent on such contingencies, and, 
therefore, there was no variance between it and the policy in this 
respect.” " 

In Keithley v. Mutual Life Ins. Co., 271 Ill. 584, 111'N. E. 
503, it was sought to recover in an action for fraud and deceit, 
upon the representations that the surplus on the policy, together 
with the legal reserve, would amount at the end of the period to 
$6,000. The plaintiff was denied recovery; the court saying: 

“The statement that the defendant would pay $6,000 at the 
end of twenty years was no more than a promise. The statement 
that the surplus of-the policy, added to the reserve, would amount 
to $6,000 was no more than a prophecy—the expresssion of an 
expectation. The statement of a thing in the future, to be a 
fraudulent misrepresentation, must amount to the statement of 
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a fact. The statement that a particular article will bear a certain 
strain or sustain a certain weight; that a machine will do certain 
work; that land will produce certain crops, or the like, although 
future in form, refers to the suitability or capacity of the article 
or machine for the propose, or the character or fertility of the 
soil or the possession of the attributes which will produce the 
stated results, and amounts to a statement of an existing fact. 
The statement here complained of is not of that character.” 

This court, in the case of O’Brien v. Life Assurance Society, 
173 Mich. 432, 138 N. W. 1086, had before it a policy of in- 
surance, tontine in character, to which was attached a separate 
piece of paper upon which recovery was sought. It was held 
that the figures in the separate paper constituted an estimate as 
to the amount of the surplus, and not an agreement to pay the 
amount therein stated. In that case Mr. Justice Stone, who wrote 
for the court, pointed out that the cases of Timlin v. Assurance 
Society, 141 Wis. 276, 124 N. W. 253, and Equitable Society 
v. Meuth, 145 Ky. 160, 140 S. W. 157, Ann. Cas. 1913B, 661, 
which are relied upon in the instant case, were clearly distinguish- 
able from the case before the court. In one particular the 
O’Brien Case differs from the present case, in that the separate 
paper was there admittedly issued with authority of the company, 
while here the company not only denies the authority of the agent 
to so bind it, but also disclaim all knowledge of the paper until it 
was called to its attention just prior to the institution of suit. 
The doctrine of the cases discussed is supported in the following _ 
cases which are quite like them on the facts: Williams v. New 
York Life Ins, Co., 122 Md. 141, 89 Atl. 97; Taurtellotte v. New 
York Life Ins. Co., 155 Wis. 455, 144 N. W. 1117; Truly .v. 
Mutual Life Ins. Co., 108 Miss. 453, 66 South. 970; Kaley v. 
Northwestern Mut. Life Ins, Co. (Neb.) 166 N. W. 256; Warren 
v. Federal Life Ins. Co., 164 N. W. 449. : 

[1] The tendency of these cases is to the effect that when the 
policy of insurance is tontine, semitontine, or tontine in its char- 
acter, statements as to the prospective surplus or profits will be 
regarded as estimates, rather than definite promises to pay a fixed 
amount. This does not prevent insurer and insured from con- 
tracting for insurance in a definite amount, but does prevent the 
turning of a tontine policy into one for a fixed sum is case the 
surplus does not reach expectations. 

[2]But the record discloses not only a want of any testimony 
showing or tending to show any authority upon the part of the 
agent Hadlock to change the contract of insurance by the letter 
he wrote, but it also affirmatively shows that he had no such 
authority. In Fisk v. Liverpool & London & Globe Ins. Co., 164 
N. W. 522, this court, speaking through Mr. Justice Brooke, said: 

“It is elementary that the powers possessed by agents of in- 
surance companies, like those of agents of any other corporations, 
are not governed by any individual principle, but are to be 
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interpreted in accordance with the general law of agency. A 
different view may not be applied to a contract of insurance than 
is applied to other contracts.” 

In Quinlan v. P. W. Ins. Co., 133 N. Y. 356, 31 N. E. 31, 28 
Am. St. Rep. 645, it was said: 

“But where the restrictions upon an agent’s authority appear in 
the policy, and there is no evidence tending to show that his 
powers have been enlarged, there seems to be no good reason 
why the authority expressed should not be regarded as the 
measure of his power.” 

See, also, Barry & Finan Lumber Co. v. Citizens’ Ins. Co., 
136 Mich. 42, 98 N. W. 761; Porter v. Home Friendly Society, 
114 Ga. 937, 41 S. E. 45; Travelers’ Ins. Co. v. Myers & Co., 
62 Ohio St. 529, 57 N. E. 458, 49 L. R. A. 760. 

In the instant case the agent Hadlock was not clothed with 
either the express or apparent authority to change the policy of 
insurance issued by the company, or to enlarge the liability of 
the defendant. That liability was fixed by the contract between 
the parties, not by the letter written by Mr. Hadlock. 

It follows that the judgment must be reversed. The case will 
be remanded to the circuit court for the county of Washtenaw, 
with instructions to render judgment for the amount of the 
tender. The defendant will recover costs of both courts. 


SUPREME COUNCIL OF ROYAL ARCANUM v. BEHREND. 
(No. 267.)* 


(U. S. Supreme Court. Argued April 25, 1918: Decided June 3, 1918.) 


1. INSU RANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY. 


The naming of a person as beneficiary in the benefit certificate of a 
fraternal benefit association confers no vested right, but a mere 
expectancy, and, in the absence of special provision of law or rule of 
the association to the contrary, the beneficiary may be changed, 
regardless of the rules applicable to ordinary life insurance. 


(For other cases, see Insurance, Dec. Dig. §. 783.) 


2. INSURANCE—FRATERNAL INSURANCE—RIGHTS OF BENE- 
FICIARY. 

While a contract between a member of a fraternal benefit association 
and a beneficiary named in the certificate that the latter shall remain 
such may be enforced, if consistent with general laws and the laws 
of the association, the remedy of the beneficiary, the member having 
died after designating another as beneficiary, is not by suit on the 
original certificate. 


(For other cases, see Insurance, Dec. Dig. § 806.) 
* 38 Sup. Ct. Rep. 522. f 
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3. INSURANCE—FRATERNAL INSURANCE-—RIGHTS. 


That the wife of a member of a fraternal benefit association, who was 
named as beneficiary, paid assessments out of her separate estate, 
raises no legal claim which would preclude a change of beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 780.) 


§. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICIARY. 


Where a benefit certificate, issued by a fraternal benefit association, con- 
tained the form for change of beneficiary, which referred both to 
surrender and return of the certificate, the requirement of a surrender 
does not necessarily imply a return to the order of the original 
paper, called the “benefit certificate,” where it was beyond the control 
of the member. 


(For other cases, see Insurance, Dec. Dig. § 784[3].) 


6. INSURANCE—FRATERNAL INSURANCE—CHANGE OF BENE- 
FICTARY,. 


Provisions in a benefit certificate; issued by a fraternal benefit association, 
relating to the change of beneficiary, are for the protection of the 
society, and if complied with to its satisfaction, or if waived by it 
during the lifetime of the insured, they cannot be availed of to 
support the claim of a former beneficiary. 


(For other cases, see Insurance; Dec. Dig. § 782.) 


On Writ of Certiorari to the Court of Appeals of the District of 
Columbia. 

Action Sue B. Behrend against the Supreme Council of the Royal 
Arcanum. A _ judgment for plaintiff was affirmed by the Court of Ap- 
peals in the District of Columbia (45 App. D. C. 260), and defendant 
brings certiorari. Reversed. 


Messrs. Howard C. Wiggins, of Rome, N. Y., and Philip Walker, 
of oa D. C., for petitioner. 
J, Gwynn Gardiner, of Washington, D. C., for respondent. 


EMINENT HOUSEHOLD OF COLUMBIAN WOODMEN vy. 
BLACKERBY. (4 Div. 741.)* 


(Supreme Court of Alabama. Feb. 14, 1918. On Application for Rehear- 
ing, May 9, 1918.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—PLEADING. 


In an action on a covenant or policy of a secret benevolent society, 
special pleas setting up breaches of contract by insured were sufficient, 
although they failed to allege that provision$ of forfeiture set up 
were expressed in the policy, or that the application, containing the 
warranties alleged to have been breached, was attached to, or made 
a part of the contract of insurance, in view of Code 1907, § 4562, 
exempting such societies from provisions of section 4579, providing 
that no insurance company or agent thereof shall make any contract 
or agreement other than. that expressed in the policy. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 
*78 South. Rep. 821. 
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Appeal from Circuit Court, Covington County; A. B. Foster, Judge. 

Action by Ada Blackerby, formerly Ada Rambo, against the Eminent 
Household of Columbian Woodmen. Judgment for plaintiff, and de- 
fendant appeals. Reversed and remanded. 


Powell, Albritton & Albritton, of Andalusia, for appellant. 
A. R. Powell, of Andalusia, for appellee. 


UNITED BROTHERS OF FRIENDSHIP AND SISTERS OF 
MYSTERIOUS TEN ET aL. v. C. S. HUFFMAN AUDITING CO. 
(6 Div. 627.)* 


(Supreme Court of Alabama. Jan. 24, 1918. On Rehearing, April 25, 
1918.) 


1. INSURANCE—COMMISSIONER OF INSURANCE—EXAMINA- 
TION OF INSURANCE SOCIETY—PAYMENT OF EXPENSE. 

Where, upon request of the Grand Master of an insurance society, the 
state insurance commissioner directed plaintiff to examine the so- 
ciety’s books under Acts 1911, p. 717, § 24, providing that the expense 
of examination shall be paid by the society upon certificate therefor 
by the commissioner, until issue of such certificate the society cannot 
be compelled to make payment therefor. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


On Rehearing. 


3. INSURANCE—EXAMINATION OF INSURER — CONTRACTS. 


Where an insurance society requested examination of its books and the 
state commissioner appointed plaintiff examiner, the society’s rela- 
tions were solely with the commissioner, and it did not incur con- 
tractual liability to the examiner, who was merely an agent of the 
insurance department, but was liable only upon certificate of expense 
from the commissioner. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


5. INSURANCE—EXAMINATION OF INSURERS — EXPENSE— 
FIXATION BY COMMISSIONER—WAIVER. 

It cannot be presumed that the Grand Master of an insurance society 
had authority, nor that he was specially authorized, to waive the 
fixation of the amount of expense for its examination by the insurance 
commissioner as provided by law. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


6. INSURANCE—-EXAMINATION OF INSURER—EXPENSE. 

Where the Grand Master of an insurance society was not authorized to 
request the state insurance commissioner for its examination or 
bind the society by any contract in its name, the society could not 
become liable to the examiner independent of the commissioner's 
certificate of costs of the examination authorized by statute. 


(For other cases, see Insurance, Dec. Dig. § 691.) 
*78 South. Rep. 864. 
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7. INSURANCE—EXAMINATION—FEES—DEMAND. 


A demand by an examiner appointed by the state insurance commissioner 
under Acts 1911, § 24, providing that the insurer pay costs of ex- 
amination, upon an insurer for compensation in advance of the com- 
missioner’s certificate therefor is a demand for an official fee not 
legally due, and is within the spirit, if not the terms, of Code 1907, § 
3693, providing that fees must be held penal and no fee must be 
demanded or receved except in cases expressly authorized by law. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


8. INSURANCE—EXAMINATION FEES—ILLEGAL DEMAND— 
DEFENSES. 


It is no answer to the objection that an examiner’s demand against an 
insurer for his fee prior to the commissioner’s certification of its 
amount, is an unlawful demand for a fee, to say that the commis- 
sioner would fix some amount, a quantum meruit, since the special 
deputy commissioner had no right to fix his fee. 


(For other cases, see Insurance, Dec. Dig. § 691.) 


Appeal from Circuit Court, Jefferson County; J. J. Curtis, Judge. 
Action by the C. S. Huffman Auditing Company against the United 
Brothers of Friendship and Sisters of Mysterious Ten and another. 
Judgment for plaintiff, and defendants appeal. Transferred from the 
Court of Appeals under Acts 1911, p. 449, § 6. Reversed and remanded. 


W. P. McCrossin and Geo. E. Bush, both of Birmingham, for ap- 
pellants. 
Leader & Ewing, of Birmingham, for appellee. 


LINCOLN RESERVE LIFE INS. CO. v. SMITH. (No. 341.)* 
(Supreme Court of Arkansas. May 6, 1918.) 


1. INSURANCE—REPRESENTATIONS OR WARRANTIES. 


Statements of facts in application for life insurance policy, in which 
applicant declared that “each of them is full, complete, and true, 
and that to the best of my knowledge and belief Lb am a proper 
subject for life insurance,” were representations, not warranties, 
the untruthfulness of which would not operate as a forfeiture of the 
policy unless willfully made. 


(For other cases, see Insurance, Dec. Dig. § 265.) 


2. INSURANCE— STIPULATION AS TO GOOD HEALTH AT 
DELIVERY OF POLICY. 


A life insurance application stipulation that the insurance should not take 
effect unless the first premium was paid and the policy delivered to 
and received by the applicant during his lifetime and in good health, 
did not amount to a warranty of good health at the time of delivery 
of the policy, but only to a stipulation for delivery while insured 
was in apparent good health, and free from such diseases as would 
seriously affect the risk. 


(For other cases, see Insurance, Dec. Dig. § 264[1].) 
* 203 S. W. Rep. 698. 
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3. INSURANCE—STIPULATION AS TO AGE. 


Under policy stipulation that if the age of insured has been misstated 
the amount payable shall be such as the premium paid would have 
purchased at the correct age, provided the age at the time insured is 
not over 60 years, where there was an innocent misstatement of age, 
recovery on the policy would not be barred by the fact that insured’s 
age was over 55; that the policy was a limited payment one, on 
which, under the company’s rules, the age limit was 55 years; that 
no such policies were issued by the company to persons over that 
age, and that there was no rate of premiums on policies of that kind 
to persons over the specified age limit. 


(For other cases, see Insurance, Dec. Dig. § 290.) 


4. INSURANCE—STIPULATION AS TO AGE. 

In such case, it devolved upon the insurer, to obtain any advantage 
under this stipulation, to show that a smaller sum was purchasable 
by the premium paid; otherwise it would be liable for the full 
amount of the policy. 


(For other cases, see Insurance, Dec. Dig. § 290.) 


Appeal from Circuit Court, Faulkner County; Thos. C. Trimble, 
Judge. 

Action by S. G. Smith against the Lincoln Reserve Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


J. C. & W. J. Clark, of Conway, and Stallings & Drennen, of 
Birmingham, Ala., for appellant. 
Robins & Clark, of Conway, for appellee. 


DELL v. VARNEDOE et al. (No. 557.)* 
(Supreme Court ci Georgia. May 15, 1918.) 


(Syllabus by the Court.) 


1. INTERPLEADER — AWARD OF FUND — EQUITABLE PRINCI- 
PLES. 

Where a fraternal instirance association pays the fund into court, and 
interpleads the persons claiming it, the court may award it on equitable 
principles and without regard to the technical defenses open to the 
association under regulations made by it solely for its benefit and 
protection. Between the adverse claimants such regulations, in a court 
of equity, have no effect except to aid in ascertaining the intention of 
the insured. 

(For other cases, see Interpleader, Dec. Dig. § 32.) 

2. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—VOL- 
UNTEER BENEFICIARY—INTEREST. 


A mere volunteer beneficiary in a certificate issued by a mutual benefit 
association upon the life of one of its members has no vested interest 
therein prior to the death of the member. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


“*95 S. E. Rep. 977. 
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3. INSURANCE—FRATERNAL BENEFIT ASSOCIATION S— 
RIGHTS OF BENEFICIARY—ASSIGNMENT. 


Where a sister made a loan of money to her brother, upon the condition 
that the money would be repaid at a fixed time, with interest thereon 
in excess of the lawful rate, and upon the further condition that a 
certificate of insurance in a fraternal benefit association would be 
taken by the brother upon his life and carried during his life for the 
benefit of the sister, who was to be named as the beneficiary therein, 
and where the loan, with interest, was repaid by the brother according 
to the agreement, the sister, named as beneficiary, had not such 
vested interest in the certificate of insurance as would prevent an 
equitable assignment thereof for value by the brother, if in the 
first instance she did not stand in the position of a mere volunteer 
by reason of having been a party to a usurious contract. 


(For other cases, see Insurance, Dec. Dig. § 728.) 


4. INSURANCE—FRATERNAL BENEFIT INSURANCE—CHANGE 
OF BENEFICIARY. 


Where subsequently to the payment of the loan, the brother married, and 
agreed with his wife that if she would pay out of her personal funds 
the premiums upon the certificate of insuarnce, as they fell due, he 
(the insured) would cause her to be named as the beneficiary in 
the policy, with the right to collect the full proceeds thereof upon 
his death, and where the insured, in accordance with the agreement, 
designated by his indorsement entered upon the policy, his wife as the 
beneficiary therein, and caused his signature to be attested by the 
secretary of the local camp of the benefit association, and exhibited 
such indorsement and attestation to the wife, but did not forward the 
policy with a nominal fee to the association as required by its by- 
laws, so as to perfect the change of beneficiary, and the wife in 
accordance with the agreement paid the premiums due upon the policy, 
the latter, in a contest with the sister over the insurance fund which 
had been voluntarily paid into the registry of the court by the as- 
sociation, was, upon the application of equitable principles, entitled to 
the fund. 


(For other cases, see Insurance, Dec. Dig. § 784[3].) 


Error from Superior Court, Evans County; W. W. Sheppard, Judge. 

Interpleader by the Sovereign Camp of the Woodmen of the World 
against Mrs. Clara M. Varnedoe and Mrs. Sadie R. Dell. Judgment for 
defendant Varnedoe, and defendant Dell brings error. Affirmed. 


_ _R. D. Smith, of Tifton, and W. G. Warnell, of Claxton, for plaintiff 
in error. 

E. C. Elmore and P. M. Anderson, both of Claxton, and A. S. Way, 
of Reidsville, for defendant in error. 
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NATIONAL COUNCIL OF KNIGHTS AND LADIES OF SECUR- 
ITY v. SIMS. (No. 9627.)* 


(Appellate Court of Indiana, Division No. 1. June 6, 1918.) 


2. INSURANCE—ASSESSMENTS AND DUES—TIME OF PAY- 
MENT—WAIVER. 


Provision in benefit insurance certificate as to limit of time for paying as- 
sessments and dues may be waived by agent giving permission to pay 
them a few days late, and thereafter for years so receiving them. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 


Appeal from Circuit Court, Clay County; John M. Rawley, Judge. 

Action by Jennie Sims against the National Council of the Knights 
and Ladies of Security. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Arthur W. Fulton, of Chicago, Ill, and Luther & Luther, of Brazil, 
for appellant. 

W. Stilwell and F. S. Rawley, both of Terre Haute, and Knight & 
Miller, of Brazil, for appellee. 


*119 N. E. Rep. 834. 


STATE ex rel. PUGH v. MEREDITH et al. (No. 32025.) * 
(Supreme Court of Iowa. May 17, 1918.) 


1. INSURANCE—MUTUAL COMPANIES—MEETINGS—PROXIES. 


An officer of an insurance association may act as proxy of a member; the 
only condition limiting the right of proxy, imposed by Code Supp. 
1913, § 1821x, being that the proxy shall be executed within two 
months, be voluntarily given, and be filed with the company not less 
than a day before the meeting. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


2. INSURANCE—MUTUAL COMPANIES—PROXIES —V OLU N- 
TARINESS. 

Proxies, though sent in response to communication, signed by president, 
sent to members of insurance association, stating date of meeting 
and that “We would like to have you * * * represented * * * 
Will you * * * sign * * * attached proxy and mail to us?” 
will not be assumed to be otherwise than “voluntarily given,” as re- 
quired by Code Supp. 1913, § 1821x. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


3. INSURANCE—MUTUAL COMPANIES—PROXIES. 

Under Code Supp. 1913, § 1821x, authorizing members or stockholders of 
insurance companies or association to vote by proxies voluntarily 
given, and providing that to be valid the proxies must be executed 

* 167 N. W. Rep. 626. 
Vol. LII—16. 
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and filed within certain time limits, section 182ly prohibiting solici- 
tation of proxies by certain persons, and section 1821z declaring a 
violation of the statute a misdemeanor, prohibited solicitation does 
not render invalid a proxy voluntarily given and executed and filed 
as required. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


4. INSURANCE—MUTUAL COMPANIES—PROXIES. * 


Proxies of members of an insurance association, in express words given 
to H. or in his absence to M., are not to be deemed given to the 
association, merely because the return cards on which are printed 
proxies sent out are addressed to the association. 


(For other cases, see Insurance, Dec. Dig. § 55.) 


5. INSURANCE—MUTUAL COMPANIES—PROXIES—FILING. 

Filing of proxies with insurance company required by Code Supp. 1913, § 
1821x, may be made by the members giving them sending them direct 
to the company. 

(For other @ases, see Insurance, Dec. Dig. § 55.) 


Appeal from District Court, Polk County; Charles A. Dudley, Judge. 
Quo warranto by the State, on the relation of A. D. Pugh against 
E. T. Meredith and the National Life Assurance Association of Des 
Moines, lowa. Judgment for respondents, and relator appeals. Affirmed. 


A. D. Pugh, of Des Moines, pro se. 
Sidney J. Dillon, of Des Moines, for appellee. 


NOBLE v. ENGLISH, State Insurance Com’r. (31968)* 
(Supreme Court of Iowa. May 20, 1918.) 


2. INSURANCE—INSURANCE COMMISSION — DENYING LI- 
CENSE TO NONRESIDENT ALIEN. 

Under Code Supp. 1913, §§ 1683r3, 1821k, the state insurance commissioner 
may make a general rule that every application for the licensing of 
a nonresident person as agent of a foreign insurance corporation 
will be denied. 


(For other cases, see Insurance, Dec. Dig. § 22.) 


Appeal from District Court, Polk County; Lawrence De Graff, Judge. 
_ Action in mandamus. Opinion states the case. Judgment dismissing 
plaintiff's petition. Plaintiff appeals. Affirmed. 


McClelland & Powers, of Des Moines, for appellant. 
‘ H. M. Havner, Atty. Gen., and C. A. Robbins, Ass’t Atty. Gen., for ap- 
pelilee. 


* 167 N. W. Rep. 629. 
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SIPE v. SIPE. (No. 21234.)* 


(Supreme Court of Kansas. April 6, 1918. On petition for rehearing, 
June 8, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—MUTUAL BENEFIT ASSOCIATION—VESTED 
INTEREST IN CERTIFICATE. 

A vested interest in a certificate issued by a mutual benefit association 
may be created after its issuance, as well as at that time, by an agree- 
ment on the part of the member not to change the beneficiary in 
consideration of the payment of assessments. 


(For other cases, se Insurance, Dec. Dig. § 783.) 


2. INSURANCE—MUTUAL BENEFIT ASSOCIATION—PROMISE 
TO PAY DUES—SUBSTANTIAL PERFORMANCE. 


Where a wife agrees with her husband to keep up the payments on his 
certificate of membership in a mutual benefit association, which is 
payable to her on his death, in consideration of his promise not to 
change the beneficiary, substantial peformance of the agreement on 
her part may be established, notwithstanding that a number of the 
subsequent assessments were paid by her husband’s father, who had 
promised to pay them for her if she became unable to do so; she 
supposing that the payments were made by him because of his promise, 
although the fact was otherwise. 


(For other cases, see Insurance, Dec. Dig. § 793.) 


3. INSURANCE—MUTUAL BENEFIT ASSOCIATION—AGREE- 
MENT BY INSURED—INTEREST OF CHILDREN. 

Evidence that a member of a mutual benefit association told his wife that, 
in consideration of her paying the assessments, upon his death she 
should receive the proceeds of his certificate for herself and her chil- 
dren, does not necessarily imply that any legal claim thereto was in- 
tended to be given the children. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


On Petition for Rehearing. 

5. INSURANCE— FRATERNAL BENEFICIARY INSURANCE— 
CHANGE OF BENEFICIARY—RIGHTS OF NEW BENEFTI- 
CIARY. 

Where a change of beneficiary in a certificate issued by a mutual benefit 
association has been attempted, but is ineffective, because of a prior 
contract against it, the person named as the new beneficiary is entitled 
to be reimbursed out of the proceeds of the certificate on account of 
assessments paid by him after such change, but not on account of pay- 
ments made theretofore. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


Appeal from District Court, Jewell County. 

Action by Clara S. Sipe against the Modern Woodmen of America 
and John B. Sipe. Judgment for plaintiff, and defendant John B. Sipe 
appeals. Affirmed. 


Pulsifer, Hunt & Short, of Concordia, for appellant. 
Turner & Stanley, of Mankato, for appellee. 


*173 Pac. Rep. 13.) 
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SUMERLIN v. AMERICAN FRATERNAL STARS. (No. 99.)* 
(Supreme Court of Michigan. June 3, 1918.) 


1. INSURANCE— FRATERNAL BENEFIT INSURANCE— SUS- 
PENSION OF MEMBER—RIGHT TO RECOVER. 

Where policy in fraternal benefit order required payment of monthly 
assessments before 10 p. m. on the last day of each month, the 
insured was bound thereby, and could not rely on the promise of the 
Supreme Secretary to warn him before his suspension, assuming 
that such promise was made. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. INSURANCE—FRATERNAL BENEFIT INSURANCE—CON- 
STITUTION—SUSPENSION. 

Provision of fraternal constitution that on failure to pay the assessment 
monthly insured “shall be suspended from the order, and his policy 
shall become null and void,” was self-executing. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


3. INSURANCE—FRATERNAL BENEFIT INSURANCE—SUSPEN- 
SION—WAIVER. 


Where fraternal benefit constitution stated that request for proofs of 
loss should not be a waiver of rights of the order, its request for 
original and additional proofs of loss did not waive its right to the 
defense of suspension. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Error to Circuit Court, Kent County; Wm. B. Brown, Judge. 

Action by Geretrude A. Sumerlin against the American Fraternal Stars. 
Judgment on directed verdict for defendant, and plaintiff brings error. 
Affirmed. 


Argued before Ostrander, C. J., and Bird, Moore, Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ 


Colin P. Campbell, of Grand Rapids, for appellant. 
George Hollway, of Grand Rapids, for appellee. 


* 167 N. W. Rep. 844. 


LANDAU v. NEW YORK LIFE INS. CO. er av, (No. 15164.)* 
(St. Louis Court of Appeals. Missouri. June 4, 1918.) 


INSURANCE——REBATES—VALIDITY OF POLICY. 


Rev. St. 1909, §§ 6934, 6935, prohibiting and penalizing rebates by in- 
surance companies, do not render void a policy executed and delivered, 
although insured is promised a rebate on the premiums, nor is the 
insured excused from paying such premiums, nor can he recover 
premiums paid. 


(For other cases, see, Insurance, Dec. Dig. § 184.) 
* 203 S. W. Rep. 1003. 
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Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Alexander Landau against the New York Life Insurance 
Company, a corporation, and George C. Stinde. Judgment for defendants, 
and plaintiff appeals. Affirmed. 


Rippey & Kingsland, of St. Louis, for appellant. 
Jones, Hocker, Sullivan & Angert, of St. Louis (James H. McIntosh, 
of New York City, of counsel), for respondent N, Y. Life Ins. Co. 


SKALA v. NEW YORK LIFE INS. CO. (No. 2044.)* 
(Supreme Court of New Mexico. April 24, 1918. ) 


(Syllabus by the Court.) 


1. INSURANCE—LIFE INSURANCE—DEFENSE OF SUICIDE— 
EVIDENCE. 

Evidence examined, and held, that trial court should have directed a 
verdict for appellant, and that the evidence is insufficient to sustain 
the verdict and judgment. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE—LIFE INSURANCE—PROOFS OF DEATH— EVI- 
DENCE. 

Evidence examined, and held, that proof of fact that blank forms of 
proof of death were delivered to a physician by the local agent of 
Se ences company was improper, in that such evidence was 
irrelevant. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


5. INSURANCE—LIFE INSURANCE—DEFENSE OF SUICIDE— 
EVIDENCE. 

Evidence tending to show suicide or the motive of the insured in killing 
himself is admissible. 

(For other cases, see Insurance, Dec. Dig. § 659|2].) 


Appeal from District Court, Curry County; Richardson, Judge. 

Action by Alice B. Skala against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and re- 
manded, with instructions to grant defendant a new trial. 


Francis C. Wilson and D. K. Sadler, both of Santa Fe, and James 
H. McIntosh, of New York City, for appellant. 
Patton &Bratton and C. A. Hatch, all of Clovis, for appellee. 


#172 Pac. Rep. 1046. 
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HOLLINGSWORTH -v SUPREME COUNCIL OF THE ROYAL 
ARCANUM. (No. 512.)* 


(Supreme Court of North Carolina. May 28, 1918.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—STAT- 
UTES APPLICABLE. 


Revisal 1905, § 4806, making all insurance contracts within the state sub- 
ject to state law, does not apply to fraternal benefit policy, in view of 
section 4791, making such policy subject to charter and by-laws of the 
order. 


(For other cases, see Insurance, Dec. Dig. § 689.) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—RAISING 
RATES. 


There is no statutory prohibition against raising rates of a fraternal 
benefit association. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


4. INSURANCE—FULL FAITH AND CREDIT— FRATERNAL 
BENEFIT INSURANCE—RAISING RATES—FEDERAL QUES- 
TION. 


Since no North Carolina law prohibits fraternal benefit society from 
raising its rates, but Revisal 1905, § 4791, makes such contracts sub- 
ject to charter and by-laws of the company, a Massachusetts company 
whose charter and by-laws permit may raise rate of a North Carolina 
member. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


5. INSURANCE—FRATERNAL BENEFIT POLICY — RAISING 
RATES—ESTOPPEL. 


Member of fraternal benefit society, having had insurance at less than 
normal rates for many years, cannot, urge his having borne burden of 
company against a raise in rates to make possible the payment of 
certificates. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


6. INSURANCE—FRATERNAL BENEFIT POLICY—RAISING 
RATES—RECOVERING ASSESSMENTS PAID. 


Member of fraternal benefit society who had free access to all books 
and by-laws could not recover assessments paid, when society raised 
rates, on theory that in inducing him to become a member, agent 
fraudulently represented that rates would not be raised, since the 
agent might honestly have believed so, or might not have intended to 
deceive, and plaintiff could have informed himself from by-laws etc., 
whether raise could be made. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


7. INSURANCH— FRATERNAL BENEFIT POLICY—RASING 
RATES—RECOVERING ASSESSMENTS PAID—LACHES. 
Member of fraternal benefit society who had free access to all books and 
by-laws could not recover assessments paid, when society raised rates, 
after many years’ membership, on theory that it was falsely rep- 
resented to him that the rates would not be raised, since his laches 

barred equitable relief. 


(For other cases, see Insurance, Dec. Dig. § 743.) 
*06 S. E. Rep. 81. 
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Appeal from Superior Court, Catawba County; Carter, Judge. 

Action by J. W. Hollingsworth against the Supreme Council of the 
Royal Arcanum. Judgment for defendant, and plaintiff appeals. No 
error, 


W. C. Feimster and R. R. Moose, both of Newton, and N. Y. 
Gulley, of West Forest, for appellant. 

Tillett & Guthrie, of Charlotte, and Howard O. Wiggins, of New York 
City, for appellee. 


BALLENTINE v. COVINGTON. (No. 9939.)* 
(Supreme Court of South Carolina. March 25, 1918.) 


INSURANCE—PREMIUM NOTES—VALIDITY. 


Notes given as part of contract of insurance made by a nonresident and 
unlicensed agent of a foreign corporate insurer will not support re- 
covery, since the contract is illegal and not enforceable. 


(For other cases, see Insurance, Dec. Dig. § 24.) 


Appeal from Common Pleas Circuit Court of Cherokee County; 
James E. Peurifry, Judge. 

Action by J. A. Ballentine against D. D. Covington. Judgment for 
plaintiff, and defendant appeals. Reversed. 


Butler & Hall, of Gaffney, for appellant. 
N. W. Hardin, of Blacksburg, for respondent. 


*06 S. E. Rep. 92. 


KNIGHTS AND LADIES OF SECURITY v. GREY. (No. 8308.)* 


(Supreme Court of Oklahoma. March 12, 1918. Rehearing Denied, 
May 21, 1918.) 


(Syllabus by the Court.) 


1, INSURANCE—LIFE INSURANCE—WARRANTIES—EFFECT. 


An applicant for life insurance warrantéd in his application that the 
answers made by him to the questions propounded by the medical ex- 
aminer were true, full, and correct, and agreed that the same, to- 
gether with the application should form the basis of his agreement 
with the order and should constitute a warranty. The certificate 
issued upon said application recited that the application and the 
report of the medical examiner are true in all respects, and that each 
and every part shall be held to be a warranty and to form the only 
basis of liability of the order, and, if not true. the certificate shall 
be null and void. Held, that the answers of the insured to the 


* 172 Pac. Rep. 933. . 
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questions propounded by the medical examiner were warranties, and 
a false statement made by the insured as to his having applied to the 
Knights and Ladies of Security, or any other life insurance company, 
or association, or society, and been rejected, rendeded the policy void. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE — STATUTE—“COMPAN Y”—“TNSURANCE COM- 
PANY’—“OR ANY OTHER LIFE INSURANCE COMPANY”— 
“OTHER.” 


Under Rev. Laws 1910, § 3402, providing that the word “company” ‘or 
“insurance company” shall include all corporations engaged as prin- 
cipals in the insurance business, except fraternal and benevolent 
orders, a question on a medical examination as to whether the appli- 
cant had ever applied for membership with the insurer or “any other 
life insurance company” embraced life insurance companies of the 
general kind, and was not limited to organizations or societies of 
the same nature as the insurer. 

(For other cases, see Insurance, Dec. Dig. § 723[11].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Other; Company; Insurance Company.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; Edward Dewes Oldfield, Judge. 

Action by Fannie A. Grey against the Knights and Ladies of Se- 
curity. Judgment for plaintiff, and defendant brings error. Reversed, 
and cause remanded for new trial. 


Hainer, Burns & Toney, of Oklahoma City, for plaintiff in error. 
‘Re. Be McComb and Stephen C. Treadwell, both of Oklahoma City, 
for defendant in error. 


HARN et ux. v. MISSOURI STATE LIFE INSURANCE CO. 
(No. 8588.) * 


(Supreme Court of Oklahoma. May 7, 1918. Rehearing Denied, 
June 4, 1918.) 


7. INSURANCE—LOAN : PROVISION—COLLATERAL CONTRACT 
—REFUSAL OF LOAN. 


Where a life insurance policy contains a provision giving the insured the 
right to borrow money from the insurer on the security of the 
policy in progressive sums as the policy matures creates a collateral 
contract only, a breach of which, by the insurer, does not amount to 
a repudiation of the contract of insurance, and when the full loan 
value of the policy is exhausted, it is not a violation of any part of 
the insurance policy to refuse a loan to the insured until prepayment 
of the next falling due premium. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 
* 173 Pac. Rep. 214. 
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Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; John W. Hayson, Judge. 

Action by the Missouri State Life Insurance Company against W. F. 
Harn and wife. Judgment for plaintiff, and defendants bring error. 
Affirmed. 








W. F. Harn, of Oklahoma City, for plaintiffs in error. 
Keaton, Wells & Johnston, of Oklahoma City, and B. B. Wheeler, of 
Muskogee, for defendant in error. 






















MESEROLE et al. v. SOUTHWESTERN LIFE INS. CO. (No. 1347.)* 


(Court of Civil Appeals of Texas. Amarillo. May 1, 1918.) 








INSURANCE—LIFE INSURANCE—CONSTRUCTION OF POLICY. 


Under life policy providing that, after the second policy year, the com- 
pany may loan a stated sum, subject to deduction of all premiums 
for the current year or existing indebtedness, and that failure to 
repay the loan shall not avoid the policy until the total indebtedness 
exceeds the loan value, that if, after expiration of second policy year, 
any premium is unpaid, it will be paid out of the loan value, if in 
excess of indebtedness, and that, if default is made in payment of 
premiums for three full years, the policy should be extended for two 
years and six months, if there was no indebtedness on the policy, 
where insured failed to pay the third premium, which was paid from 
the loan value of his policy, and he died shortly after the fourth 
premium became due, when the loan value in excess of the indebted- 
ness was less than enough to pay the fourth premium, there could be 
no recovery on the policy, which lapsed on default for more than one 
month in payment of the fourth premium. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 









Appeal from District Court, Scurry County; W. W. Beall, Judge. 

Action by Dora E. (Elliott) Meserole and husband against the South- 
western Life Insurance Company. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 














Cullen C. Higgins, of Snyder, for appellants. 
Cockrell, Gray, McBride & O’Donnell, of Dallas, for appellee, 


*203 S. W. Rep. 1161. 


ee 












GIBSON v. NEW YORK LIFE INS. CO. (No. 14436.)* 
May 7, 1918.) 








(Supreme Court of Washington. 





1. INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUMS. 
Under Insurance Code, § 180 (Laws 1911, c. 49), providing that no life 
insurance company shall make a contract of insurance other than 


* 172 Pac. Rep. 920, 
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plainly expressed in the policy, it appearing that part of the last 
premium was paid after the time limited in the policy, and to the 
soliciting agent, without the receipt, signed by an officer of the com- 
pany, required by the policy, and not appearing that the premium 
was actually received by the company, recovery cannot be had in 
an action on the policy. 


(For other cases, see Insurance, Dec. Dig. § 354[3].) 


Department 1. Appeal from Superior Court, King County; A. W. 
Frater, Judge. 

Action by Alice E. C. Gibson against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Vince H. Faben, of Seattle, for appellant. 
H. T. Granger, ‘of Seattle, and Jas. H. McIntosh, of New York City, 
for respondent. 


ASKEY v. NEW YORK LIFE INS. CO. (No. 14479.)* 
(Supreme Court of Washington. April 30, 1918.) 


1. INSURANCE—DEATH CERTIFICATE—EVIDENCE. 


In an action on a life insurance policy, the death certificate is not proof 
of any disease suffered by the insured prior to death, and is con- 
clusive only of the fact of the death. 


{For other cases, see Insurance, Dec. Dig. § 550.) 


2. INSURANCE—ACTION ON POLICY—MISREPRESENTATION 
—QUESTIONS OF FACT. 


In an action on a life insurance policy, wherein it was claimed that the 
assured represented that he had suffered from pneumonia, when in 
fact it was tuberculosis, the question as to his intent to deceive was on 
conflicting evidence for the j jury in view of Rem. Code 1915, § 6059— 
34, providing that no oral or written misrepresentation by the in- 
sured shall be deemed material or avoid the policy, unless made with 
intent to deceive. 


(For other cases, see Insurance Dec. Dig. § 668[7].) 


5. INSURANCE—ACTION ON POLICY—EVIDENCE. 

In an action on a life insurance policy, wherein it was claimed that as- 
sured failed ‘to disclose that he had suffered from tuberculosis, it 
was etror to admit on the question of good faith declarations of the 
insured tending to show that he believed he was suffering from 
pneumonia. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


6. INSURANCE—ACCIDENT POLICY—EVIDENCE. 


In an action on a life insurance policy, defended on the ground of false 
representations in the application, evidence as to the character of 
insured for truth and veracity was properly admitted; fraud having 
been imputed to decedent at the time of the trial. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 
*172 Pac. Rep. 887. 





Life.] Hayden v, Women’s Catholic Order of Foresters. 225 


Department 2. Appeal from Superior Court, King County; John S. 
Jurey, Judge. ° 
Action by Amy L. Askey against the New York Life Insurance 
Company on a life insurance policy. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


H. T. Granger, of Seattle, and Jas. H. McIntosh, of New York City, 
for appellant. 
Bausman, Oldham & Goodale, of Seattle, for respondent. 


HAYDEN v. WOMEN’S CATHOLIC ORDER OF FORESTERS.* 
(Supreme Court of Wisconsin. May 21, 1918.) 


INSURANCE— FRATERNAL BENEFIT INSURANCE — ASSIGN- 
MENT OF POLICY—VALIDITY. 


Under constitution of fraternal benefit society, providing that no will can 
control the rights of persons to the benefit, and that the benefit can- 
not be made payable to a creditor nor assigned to secure a debt, 
and that such an assignment is void, a son of insured to whom she 
assigned the policy in return for moneys loaned could not recover 
thereon, since he was her creditor, and because provisions of the con- 
stitution made a part of the contract are binding on the insured in 
view of St. 1917, § 1957, subsec. 5, permitting beneficiaries to be 
named only in accord with the by-laws and constitution of the in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 727[1].) 


] Pn ae from Circuit Court, Milwaukee County; John J. Gregory, 
udge. 

Action by Thomas F, Hayden against the Women’s Catholic Order of 
Foresters. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded, with direction to dismiss complaint. 


Hennessy, Hennessy & O’Boyle, of Milwaukee (Vincent D. Hen- 
nessy, of Milwaukee, of counsel), for appellant 
O’Connor & Burns, of Milwaukee, for respondent. 


* 167 N. W. Rep. 812. 
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FIRE, TORNADO, ETC. 


COMMERCIAL UNION ASSUR. CO., LIMITED, OF LONDON, 
ENGLAND, v. SCHUMAKER. (No. 9510.)* 


(Appellate Court of Indiana, Division No. 1. May 14, 1918.) 


4. INSURANCE — CONTRACT — PROVISIONS FOR APPRAISAL 
OF LOSS—WAIVER—PLEADING 

Under a policy providing that the loss will not become payable until 60 
days after notice and ascertainment thereof, including an award by 
appraisers when required, the allegation that defendant failed and re- 
fused upon demand to join the plaintiff in making proof and ascer- 
taining loss charges a waiver of the insurer’s right to appraisal, and 
also the maturity of the claim. 


(For other cases, see Insurance, Dec. Dig. § 634[3].) 


5. INSURANCE — MISREPRESENTATION BY INSURED — 
WAIVER—FAILURE TO RETURN PREMIUMS—SUFFI- 
CIENCY OF PLEADING. 


A paragraph of insured’s reply to insurer’s answer charging material 
misrepresentations regarding the insured automobile, alleging that 
insurer's agent examined it and knew its condition before applying 
for policy, held sufficient to charge insurer with knowledge of such 
facts when issuing the policy. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


6. INSURANCE —MUdUSREPRESENTATIONS BY INSURED— 
WAIVER AFTER KNOWLEDGE. 

Where insurer, after knowledge of insured’s misrepresentations of insured 
property, retained the premium for more than a year, and did not 
offer to return it until after suit was brought upon the policy, the 
insurer, waived the misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 392[11].) 


8. INSURANCE—CONTRACTS—CONSTRUCTION—STATUTES. 

The provisions of Burns’ Ann. St. 1914, § 4622g, that if insured and in- 
surer fail to agree upon loss within ten days after notice, either 
party may demand an appraisal thereof, becomes a part of the in- 
surance policy. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


9. INSURANCE — CONTRACTS — CONSTRUCTION — ISOLATED 
SPECIAL CLAUSES. 

In determining the amount due for loss under an insurance policy, the 
true meaning of the contract must be ascertained from all its pro- 
visions, and not from a literal or technical construction of an isolated 
or special clause. 

(For other cases, see Insurance, Dec. Dig. § 171.) 

10. INSURANCE — CONTRACTS — DOUBTS CONSTRUED IN 
FAVOR OF INSURED. 

An insurance contract must be liberally construed in behalf of the in- 
— so as to effectuate its purpose, and doubts are to be solved in 

is favor. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
*119 N. E. Rep. 532. 
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12. INSURANCE—LOSS—APPRAISEMEN T—DEFAULT. 


Where the insurer demands appraisement of loss and insured defaults, 
failing to appoint an appraiser within the time required. by Burns’ 
Ann. St. 1914, § 4622g, the amount of loss that was admitted by in- 
surer becomes the ascertained amount thereof. 


(For other cases, see Insurance, Dec. Dig. § 578.) 


13. INSURANCE—LOSS—DEMAND FOR APPRAISEMENT—TIME 
OF DEMAND—RECEIPT OF LETTER. 


In an action on an insurance policy, where insured’s letter demanding an 

. appraisement and naming .an appraiser was addressed to the in- 
sured in care of his attorney, the five-day period given insured for 
appointing an appraiser would not begin to run until he actually re- 
ceived the letter; there being no showing that his attorney had 
authority to open the same or receive such notice. 


(For other cases, see Insurance, Dec. Dig. § 570.) 


144. INSURANCE—LOSS—DEMAND FOR’ APPRAISAL— 
“WAIVER”—OFFER OF COMPROMISE. 


Insurer’s letter to the insured suggesting compromise as to amount of 
loss sustained, containing the express statement that its suggestions 
regarding the avoidance of an appraisement should not be taken as 
a waiver of its demand therefor, did not waive the demand. 


(For other cases, see Insurance, Dec. Dig. § 576[1].) 


aa ON POLICY “WAIVER” OF DE- 
FENSES. 


A ‘ anus is the intentional relinquishment of a known right, and an 
allegation in reply of waiver of the right of an insurance company 
to defend, on the ground of insured’s alleged misrepresentations of 
facts, is insufficient, where it fails to allege insurer’s knowledge of 
such misrepresentations. 

\For other cases, see Insurance, Dec. Dig. § 641[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver. ) 


16. INSURANCE—ACTIONS ON POLICY—ESTOPPEL. 


Where the insured had an equal right with the insurer to demand an 
appraisal of loss, and failed to exercise it, he is estopped from re- 
lying ‘upon insurer’s failure to do so. 


(For other cases, see Insurance, Dec. Dig. § 576[1].) 


Appeal from Circuit Court, Warrick County; Union W. Young- 
blood, Judge. 

Action by Samuel Schumaker against the Commercial Union Assur- 
ance Company, Limited, of London, England. From a judgment for 
plaintiff and an order overruling a motion for new trial, defendant ap- 
peals. Reversed with instructions. 


Kiper & Fulling, of Boonville, and Burke G. Slaymaker, of Indian- 
apolis, for appellant. 

Arch Stevenson, of Rockport, and John R. Brill, Frank H. Hatfield, 
and John W. Brady, all of Evansville, for appellee. 


BaTMAN, P. J. This is an action by appellee against appellant 
to recover damages to an automobile, under a policy of fire in- 
surance. The complaint is in a single paragraph, and alleges, 
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among other things: That defendant is a corporation, duly or- 
ganized under and pursuant to the laws of the state of New York, 
the laws of the state of Illinois, and the laws of London, England ; 
that defendant is engaged in insuring against loss by fire; that 
by its policy, dated August 6, 1912, defendant, in consideration of 
$24 paid by plaintiff, insured plaintiff against loss or damage by 
fire to the amount of $1,200 on one Pullman automobile, factory 
No. 4242, touring car type, gasoline motive power, four cylinders, 
40 horse power, model 1910, by which policy defendant agreed 
to indemnify plaintiff against any loss or damage, not exceeding 
$1,200, that should happen by fire to said property during one 
year from the date of said policy; that a copy of said policy, 
marked Exhibit A, was filed with the complaint and made a part 
thereof; that on July 28, 1913, while said policy was in effect, 
said automobile was destroyed by fire; that said loss was insured 
against by said policy; that plaintiff at all times owned the in- 
sured property, which was of the value of $1,500; that he has 
fulfilled and performed all conditions to be by him performed 
under the terms of said policy; that defendant, upon demand by 
plaintiff, failed and refused to join plaintiff in making proof, as- 
certainment, or estimate of said loss, and refused to pay anything ; 
and that plaintiff has been damaged in the sum of $1,500. The 
policy, which is made a part of the complaint by exhibit, is not 
set out in this opinion, because of its length, but reference will be 
made later to such portions as may become material in determin- 
ing the questions presented. Appellant filed a demurrer to the 
complaint upon the grounds that the court had no jurisdiction of 
the action, and that the complaint does not state facts sufficient 
to constitute a cause of action. With such demurrer appellant 
filed a memorandum which directed the court’s attention to the 
questions hereinafter determined with reference to such com- 
plaint. This demurrer was overruled, and appellant then filed an 
answer in five paragraphs; the first being a general denial. No 
demurrer was addressed to any of such paragraphs of answer. 
Appellee filed a reply in five paragraphs; the first being a general 
denial. Appellant filed a demurrer to each of said paragraphs of 
reply except the first, with a sufficient memorandum to require a 
consideration of the questions hereinafter determined with refer- 
ence thereto. This demurrer was overruled as to each of said 
paragraphs, and appellant duly excepted. The cause was sub- 
mitted to a jury for trial, and a verdict was returned in favor of 
appellee for $900, on which judgment was accordingly rendered. 
Appellant filed a motion for a new trial, which was overruled. 
It now prosecutes this appeal, and has assigned as errors the 
overruling of its demurrer to the complaint, the overruling of its 
demurrer to the several paragraphs of reply, and the overruling 
of its motion for a new trial. : 


[1] Appellant filed its original brief in due time, but appellee 
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failed to file a brief within the time required by the rules. Appel- 
lant thereafter filed a motion for an order requiring appellee to 
return the transcript in this cause to the office of the clerk of this 
court, and for a reversal of the judgment because of appellee’s 
failure to file a brief. The determination of this motion was 
postponed until the final hearing. Appellee seeks to justify such 
failure on the ground that appellant had not made any argument 
on the propositions and points stated in its brief. He contends 
that such omission rendered such brief incomplete, and consti- 
tuted a waiver of any alleged error. We cannot concur in this 
contention. Rule No. 24 (55 N. E. vi) provides that: 

“The briefs of any party may be followed by an argument in 
support of such briefs, which shall be distinct therefrom, but shall 
be bound with the same.” 

In accord with this rule, it has been held that an argument is 
not a necessary part of a brief. Moore v. Ohl (1917) 116 N, E. 
9. However, the failure of appellee to file a brief within the time 
provided by the rules does not compel a reversal of the judgment. 
Such failure only calls for an exercise of the discretionary power 
of the court, which, it has been held, should not be exercised 
against the judgment of the trial court, except in cases where the 
appellant’s brief shows that reversible error was, -in fact, com- 
mitted by such court. Simon v. City of Wabash (1914) 58 Ind. 
App. 127, 107 N. E. 738; McClure v. Anderson (1914) 58 Ind. 
App. 615, 108 N. E. 757. Subsequent to the filing of this motion 
by appellant appellee on petition was granted leave to file his brief. 
Such brief was filed within the time given. Under the facts and 
circumstances of this case we believe such motion should be over- 
ruled, which is now accordingly done. 

[2,3] Appellant’s first assignment of error challenges the action 
of the court in overruling its demurrer to the complaint. It is 
contended that the complaint alleges that the policy in suit was 
executed by three separate and distinct corporations, and there- 
fore the identity of appellant with the corporation executing the 
policy is not shown. This contention is based on the allegation 
“that said defendant is a corporation duly organized under and 
pursuant to the laws of the state of New York, the laws of the 
state of Illinois, and the laws of London, England.” This alle- 
gation does not support appellant’s contention. Only one cor- 
poration is sued, although it is alleged that it was organized under 
and pursuant to the laws of three separate jurisdictions. This 
allegation is a mere matter of description, and is controlled by 
the policy which is filed with the complaint as an exhibit. Gtobe, 
etc., Co., v. Reid (1897) 19 Ind. App. 203, 47 N. E. 947, 49 N. E. 
291; First National Bank v. Josefoff (1914) 57 Ind. App: 320, 
105 N. E. 175; Stewart v. Knight & Jillson Co. (1905) 166 Ind. 
498, 76 N. E. 743; Huber Mfg. Co. v. Wagner (1906) 167 Ind. 
98, 78 N. E. 329; Simons v. Kosciusko, etc., Ass’n (1913) 180 
Ind. 335, 103 N. E. 2. The policy itself purports to have been 
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issued by the Commercial Union Assurance Company of London, 
England.” This company is named as defendant in the caption 
of the complaint, and as appellant appeared thereto and answered, 
without denying the execution of the contract, it is bound by the 
judgment rendered. 

{4] It is further contended that there is no allegations in the 
complaint that the claim sued on has matured or become due, 
or that it is unpaid; that such allegations are essential to the 
sufficiency of the complaint, and hence the court erred in over- 
ruling the demurrer thereto. The policy in suit contains the fol- 
lowing provision relating to the maturity of any claim for loss 
thereunder : 

“And the loss shall not become payable until sixty days after 
the notice, ascertainment, estimate, and satisfactory proof of 
the loss herein required, have been received by the company, in- 
cluding an award by appraisers, when appraisal has been re- 
quired.” 

The complaint alleges the issuance of the policy, a loss by fire 
thereunder, and that due notice and proof thereof had been given 
and made. It does not allege that the amount of the loss had 
been ascertained by an appraisal, but does allege: 

“That said. defendant, upon demand by this plaintiff, failed and 
refused to join this plaintiff in making said proof, ascertainment, 
or estimate of loss, and refused to pay anything on account 
thereof.” 

This is, in effect, a charge that appellant had waived its right 
to an appraisal. Providence Washington Ins. Co. v. Wolf (1907) 
168 Ind. 690, 80 N. E. 26, 120 Am. St. Rep. 395. Where there 
has been proper proof of loss and a waiver of an appraisal, the 
claim is then due. There is a sufficient allegation that the claim 
is unpaid. We conclude that the court did not err in overruling 
the demurrer to the complaint. 

[5,6] Appellant predicates error on the action of the court in 
overruling its demurrer to the second paragraph of reply. This 
paragraph of reply is addressed to the third and fifth paragraphs 
of answer. Said paragraphs of answer are based on the follow- 
ing provisions of said policy: 

“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or cir- 
cumstance concerning this insurance or the subject thereof. 
* * ¥* If an application, survey, plan or description of prop- 
erty be referred to in this policy, it shall be a part of this contract, 
and a warranty by the insured.” 

It is alleged that appellee made certain representations with 
reference to the horse power, catalogue price of said automobile, 
the amount paid by appellee therefor, and whether it was new or 
secondhand when purchased by him; that these representations 
were embodied in said policy; that the same were false, and 
known by appellee to be false when made; that appellant did not 
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know they were false, and relied thereon in issuing such policy. 
Said second paragraph of reply is based on a waiver of said false 
representations. It alleges that the agents of appellant through 
whom said policy was procured had personal knowledge of the 
exact condition, size, character, and value of the automobile in 
question before said policy was issued; that said agents person- 
ally inspected said car for the purpose of ascertaining its true 
condition as to age, style, size, power, and value, to enable them as 
such agents to determine and pass upon said risk and to issue 
said policy; that with said knowledge said agents applied for 
said policy of insurance and obtained the sanie for appellee; 
that thereafter they countersigned and delivered the same, and 
collected the premium therefor on the 6th day of August, 1912; 
but that appellant did not tender back said premium until the 23d 
day of April, 1914, which was not within a reasonable time after 
obtaining knowledge of the facts averred in said paragraphs of 
answer. 

The memorandum filed by appellant with its demurrer to ap- 
pellee’s reply raises only two questions with reference to the 
second paragraph thereof. Its first contention is that said para- 
graph does not charge appellant with knowledge of the facts 
alleged as a basis of defense in the paragraphs of answer to - 
which it is addressed. It will be observed that the only repre- 
sentations, alleged in said paragraphs of answer which, if false, 
would defeat appellee’s right of recovery, are those which are 
descriptive of the automobile in question or those which relate to 
other material matters. A consideration of said second para- 
graph of reply leads us to conclude that it alleges that appellant, 
at the time said policy was issued, had knowledge of all facts con- 
cerning which it is claimed false representations were made that 
properly come within the provisions of the policy on which such 
paragraphs of answer are based. 

Appellant’s second contention with reference to the sufficiency 
of said paragraph of reply is that the alleged delay in tendering 
back the premium on the policy in suit does not constitute a 
waiver of the breach alleged in the paragraphs of answer to which 
it is addressed. We cannot concur in this contention. It is well 
settled in this state that, when an insurance company desires to 
avoid liability on a policy on account of a breach of warranty, 
or fraud in its procurement, it must act with reasonable prompt- 
ness, and make seasonable tender to the holder of such policy of 
the premium received therefor. Commercial Life Ins: Co. v. 
Schroyer (1911) 176 Ind. 654, 95 N. E. 1004, Ann. Cas. 1914A, 
968; Mutual Life Ins, Co. v. Finkelstein (1914) 58 Ind. App. 27, 
107 N.-E. 557; Insurance Co., etc., v. Indiana, etc., Co. (1917) 
117 N. E. 273. It will be observed that the paragraphs of answer 
to which said second paragraph of reply is addressed are based on 
certain alleged misrepresentations made by appellee in the pro- 
curement of the policy in suit. Such paragraph of reply charges 

Vol. LII—16, 
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that appellant collected the premium for such policy on the 6th 
day of August, 1912, and then alleges that: 

“No tender back was ever made by the defendant company to 
the plaintiff of said premium paid for said policy until after the 
filing of this action, and until the 23d day of April, 1914, which 
plaintiff says was not within a reasonable time after said fire and 
the learning of the facts by the defendant company set up and 
referred to in each said third and fifth paragraphs of answer.” 


[7] True, the allegation that such tender was not made within 
a reasonable time may be said to be a conclusion, but it is suffi- 
cient under section 343a, Burns 1914, in the absence of a motion 
to require a statement of facts necessary to sustain the same. 
Schlosser v. Nicholson (1915) 184 Ind. 283, 111 N. E. 13; Miller 
v. Gates (1916) 62 Ind. App. 37, 112 N. E. 538. For the reasons 
stated we concinde, that the questions raised by appellant as to the 
sufficiency of said second paragraph of reply are not well taken. 


[8] Appellant also predicates error on the action of the court 
in overruling its demurrer to the third paragraph of reply. This 
paragraph of reply is addressed to the amended second and the 
fourth paragraphs of answer. Each of these paragraphs charge 

_ a breach of the terms and conditions of the contract in suit, re- 
lating to an appraisal of the alleged loss, by failing to comply with 
the provisions in that regard contained in an act of the General 
Assembly of this state approved March 6, 1911, being section 
4622g, Burns 1914. Said act, by its terms, is a part of said con- 
tract, and provides the manner in which ‘proofs of loss to any 
property in this state shall be made, under policies insuring the 
holders against loss and damage from fire, lightning, or tornado, 
and requiring a preliminary proof thereof. It then provides that 
the insurance company shall be deemed to have assented to the 
amount of the loss claimed by the insured in his preliminary 
proof thereof, unless within a specified time it shall notify the 
insured in writing of the amount of loss, if any, that it admits. 
It further provides as follows: 


“If the insured and the insurance company shall fail to agree 
in whole or in part within ten days after notice of the amount of 
loss, if any, that the company admits, as above provided, either 
party shall have the right forthwith to demand in writing an 
appraisement of the loss or part of the loss as to which there is a 
disagreement, and such party so demanding an appraisement shall 
name in writing a competent and disinterested appraiser, and 
thereupon, and within five days after the receipt of such demand 
and name of appraiser, the other party shall appoint a competent 
and disinterested appraiser, and [shall]: give notice thereof, in 
writing to the party making such demand for appraisement.”’ 

Said section then provides for the qualification of such ap- 

*praisers, and the appointment of an umpire on their failure to 
agree, and for the appointment of other appraisers and the 
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selection of a second umpire on the failure of the first appraisal. 


[9-12] Appellant alleges, in substance, and its said amended 
second and in its fourth paragraphs of answer, that after appellee 
had made his proof of loss it notified him in writing within 10 
days after the receipt thereof that it admitted a loss and damage 
of $750 to the automobile in question; that there was a failure 
to agree as to the amount of such loss within 10 days thereafter, 
and thereupon it made a written demand for an appraisement of 
the loss, and at the time named in writing a competent and dis- 
interested appraiser; that appellee did not, within 5 days after 
the receipt of such demand and the naming of such appraiser, 
give it notice of the appointment of a competent and disinterested 
appraiser for the purpose of making such appraisement, and in 
fact did not make such appointment, but neglected to do so, and 
refused to participate in any such appraisement. The theory of 
said amended second paragraph is that appellee, having failed to 
appoint an appraiser to assess the damages to the automobile in 
question within the 5-day period described by said act, is not 
entitled to recover any amount of said policy. The theory of said 
fourth paragraph is that appellee, by reason of such failure, is not 
entitled to recover any amount on said policy in excess of the 
sum of $750, which appellant, in compliance with said act, had 
admitted to be appellee’s loss on the automobile in question, to- 
gether with interest thereon since the date of such admission. In 
support of such theories appellant contends that, when the policy 
refers to an ascertainment of a loss by an appraisal, it refers to 
the appraisement provided by said section 4622g, Burns 1914, and 
that the alleged failure of appellee to appoint an appraiser within 
5 days after it had demanded an appraisal, appointed its appraiser, 
and gave due notice thereof is either a complete bar to appellee’s 
right of recovery, as asserted in its amended second paragraph 
of answer, or a bar to any amount in excess of the sum which it 
admitted to be appellee’s loss, with interest thereon since the 
date of such admission, as asserted in its fourth paragraph of 
answer. 

In considering this contention it should be noted that the act 
in question by its terms is made a part of the policy in suit, and 
thus becomes a part of the contract between the parties. The 
true meaning of the contract must be ascertained from all its 
provisions in their entirety, and not from a literal or technical 
construction of any isolated or special clause of the same. Nave 
v. Powell (1912) 52 Ind. App. 496, 96 N. E. 395; Kann v. Brooks 
(1913) 54 Ind. App. 625, 101 N. E. 513. It must be liberally 
construed in behalf of the insured, so as to effectuate its purpose, 
and doubts are to be solved in his favor. Federal Life Ins. Co. 
v. Kerr (1909) 173 Ind. 613, 89 N. E. 398, 91 N. E. 230; Amer- 
ican Surety Co. v. Pangburn (1914) 182 Ind. 116, 105 N. E. 769, 
Ann. Cas. 1916E, 1126; Hay v. Meridian Life, etc., Co, (1914) 
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57 Ind. App. 536, 101 N. E. 651, 105 N. E. 919. A statute should 
be construed so as to give effect to the purpose intended to be 
accomplished by its enactment.- In re Whisler (1913) 56 Ind. 
App. 269, 105 N. E. 158; Board, etc., v. Given (1907) 169 Ind. 
468, 80 N. E. 965, 82 N. E. 918. When the entire contract in suit 
is considered in the light of these well-settled rules we cannot 
sustain appellant’s amended second paragraph of answer. To 
do so would require that we hold, in effect, that appellee had 
forfeited his cause of action by a failure to appoint an appraiser 
within the designated 5-day period. Neither the letter nor the 
spirit of the act requires this construction. It should be noted 
that the contract in suit makes an appraisal of the amount of any 
loss under said policy, a condition precedent to a right of re- 
covery, by postponing the maturity of any such claim for 60 
days after the receipt by said company of an award by appraisers, 
where an appraisal had been required. One of the evident pur- 
poses of the act in question was to provide an effective means of 
ascertaining the amount of loss under such a policy, in order to 
meet such requirement, and the act should be so construed as to 
accomplish this purpose, if reasonably possible. This leads to 
a consideration of the effect of the act on a policy of fire insur- 
ance, of which such provision and such act form parts. From 
such a consideration we conclude that, when a loss has occurred 
under such a policy, and the insured has furnished thé insurer a 
preliminary proof of loss, as required by the act, and the in- 
surer fails for a period of 10 days after the receipt thereof 
to notify the insured in writing of the amount of loss which 
it admits the insured has sustained, the amount. claimed by 
the insured in his preliminary proof of loss becomes the ascer- 
tained amount thereof, within the meaning of such policy, and 
suit may be maintained therefor at the expiration of 60 days after 
such default. In the event the insurer notifies the insured of the 
amount of loss which it admits he has sustained, and the parties 
fail to agree as to the amount of such loss within ten days there- 
after, the act in question gives either party a right forthwith to 
demand an appraisement of the loss, and provides the procedure 
in that regard. If the insured demands an appraisement, and the 
insurer defaults by failing to appoint its appraiser within the 
designated 5-day period, the amount claimed by the insured in 
his proof of loss becomes the ascertained amount thereof, within 
the meaning of such a policy, and suit may be maintained there- 
for at the expiration of 60 days after such default. If the in- 
surer demands an appraisement, and the insured defaults by fail- 
ing to appoint an appraiser within the designated 5-day period, 
the amount of loss which the insurer had admitted the insured 
has sustained becomes the ascertained amount thereof, within the 
meaning of such a policy, and suit may be maintained therefor 
at the expiration of 60 ‘days after such default. Under this 
construction it is apparent that appellant's amended second par- 
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agraph of answer is insufficient, while the fourth paragraph 
thereof states a good partial defense. 

[13,14] Appellee’s third paragraph of reply, addressed to said 
amended second and said fourth paragraphs of answer, alleges, 
among other things: 

That the letter in which appellant demanded an appraisal of 
his loss, and named. an appraiser therefor, was dated October 6, 
1913, and was addressed to appellee in care Of his attorney at 
Rockport, Ind. That appellee lived eight miles therefrom and 
had no telephone. That said letter contained the following state- 
ment: 

“We have heretofore made you some compromise propositions 
which you have neither declined nor accepted. Without in any 
way waiving the above demand if you have any reasonable 
proposition to make perhaps appraisal can be avoided.” 

That this statement was made for the purpose of delaying him 
in naming his appraiser within the designated five-day period, 
which purpose was then unknown and unsuspected by him. That 
as soon thereafter as he was satisfied that an adjustment or com- 
promise of his claim could not be effected he named one Atkinson, 
a competent and disinterested person, to act for him in appraising 
said loss, and notified appellant of such fact by letter dated 
October 15, 1913. 

It should be observed that it is alleged that the letter in which 
appellant demanded an appraisal and named an appraiser was 
addressed to appellee in care of his attorney. The designated 
five-day period given appellee in which to appoint such appraiser 
would not begin to run until he received the letter, as there is 
no showing that his attorney had any authority to open the same, 
or receive notice of such demand and appointment on appellee’s 
behalf. However, such paragraph of reply does not allege when 
appellee received the letter, and hence it fails to Show that he ap- 
pointed an appraiser within the prescribed period. It should be 
noted that the statement in the letter from appellant on which 
appellee bases his excuse for delay in appointing an appraiser 
contains the express statement that its suggestions regarding the 
avoidance of an appraisal should not be taken as a waiver of its 
demand therefor. We are therefore of the opinion that appellee 
was not justified, by reason of such-statement, in failing to ap- 
point an appraiser within the designated period. For the reasons 
stated we hold that the court erred in overruling appellant’s de- 
murrer to said third paragraph of reply, in so far as it is ad- 
dressed to said fourth paragraph of answer. 

[15] Appellant predicates further error on the action of the 
court in overruling its demurrer to the fourth paragraph of reply. 
This paragraph of reply is addressed to each the second, third, 
fourth, and fifth paragraphs of answer. It alleges, in substance, 
that on the 10th day of September, 1913, prior to any demand for 
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[17] Appellant contends that the court erred in giving certain 
instructions, among which are Nos. 1 and 3 given by the court on 
its own motion. Said instruction No. 1, after setting out the com- 
plaint including a copy of the policy in suit, concludes as follows: 

“To this paragraph of complaint the defendant has filed its an- 
swer in general denial of each and every material allegation 
therein contained, and upon‘the issues thus joined the burden is 
upon the plaintiff to establish each arid every material allegation 
of the complaint by a fair preponderance of the evidence, before 
he would be entitled to recover, and if you find from a preponder- 
ance of the evidence that each material allegation of the com- 
plaint is true and that the defendant has failed to prove the ma- 
terial allegations of some one of its additional paragraphs of an- 
swer hereafter referred to, then your verdict should be for the 
plaintiff.” 

It will be observed that by said instruction the court told the 
jury, that if it found “that the defendant had failed to prove 
the material allegations of some one of its additional paragraphs 
of answer hereinafter referred to, then your verdict should be 
for the plaintiff.” Taking this clause, in connection with the other 
parts of such instruction, it directed the jury to return a verdict 
for appellee, if he had established all the material allegations of 
his complaint, unless appellant had established all the material 
allegations of all its affirmative paragraphs of answer. This ren- 
ders the giving of such instruction reversible error, as a defend- 
ant may defeat an action by establishing all the material allega- 
tions of a single good affirmative paragraph of answer, if ad- 
dressed to the entire complaint. Manion v. Lake Erie, etc., R. 
Co. (1907) 40 Ind. App. 569, 80 N. E. 166, 

[18] By instruction No. 3 given by the court on its own motion 
the court informed the jury that appellee had filed four affirma- 
‘tive paragraphs of reply to the several affirmative paragraphs of 
answer. After reciting the contents of said several paragraphs 
of reply, the instruction concludes as follows: 

“The burden is upon the plaintiff to establish the material 
allegations of one or more of his said second, third, ee 
fifth paragraphs of reply, by a preponderance of the evidence, 
in order to establish a waiver of the defense set out by the de- 
fendant in the paragraph of answer to which any such paragrar™. 
of reply is addressed.” 

By this instruction the jury was told, in effect, that if appellee 
had proven any one of its affirmative paragraphs of reply, a 
waiver of the defense set out in the paragraph of answer to which 
it was addressed was thereby established. It should be noted 
that we have heretofore held the third, fourth and fifth paragraphs 
of such reply insufficient, but the instruction treats them as suffi- 
cient and informs the jury that, if proven, they will have the 
effect of avoiding the paragraphs of answer to which they are 
addressed. It has been held that a defendant is net entitled to 
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an appraisal, appellant admitted its liability, and undertook to 
adjust the amount of appellee’s loss; that it offered appellee $700 
in payment thereof, and informed him that he could either ac- 
cept said amount or bring suit on the policy; that afterwards, 
on the 18th day of November, 1913, appellant denied liability 
and made inquiry of him whether he wished to make any com- 
promise proposal. On these alleged facts appellee bases a waiver 
of all defenses set up in said several paragraphs of answer. A 
waiver is defined as an intentional, relinquishment of a known 
right, or such conduct as warrants an inference of the relinquish- 
ment of such right; an election by one to forego some advantage 
he might have taken or insisted upon. Shedd v. American Credit 
etc., Co. (1911) 48 Ind. App. 23, 95 N. E. 316; Templer v. 
Muncie Lodge, etc., (1911) 50 Ind. App. 324, 97 N. E. 546; 
Bucklen v. Johnson (1897) 19 Ind. App. 406, 49 N. E. 612; 
A&tna Life Ins. Co. v. Fitzgerald (1905) 165 Ind. 317, 75 N. E. 
262,1 L. R. A. (N. S.) 422, 112 Am. St. Rep. 232, 6 Ann, Cas. 
551. It will thus be observed that knowledge of the right which 
it is charged is waived is an essential to such waiver. The right 
involved in said third and fifth paragraphs of answer is the right 
to defend on account of certain alleged misrepresentations of 
facts made by the appellee and embodied in said policy. There is 
no allegation in said paragraph of reply of any knowledge of 
such misrepresentations on the part of appellant when the acts 
constituting the alleged waiver were done, and hence it is in- 
sufficient to avoid the defense set up in said paragraphs of an- 
swer. For the reasons indicated we hold that the court erred 
in overruling appellant’s demurrer to said fourth paragraph of 
reply, in so far as it is addressed to said third and fifth para- 
graphs of answer. 

[.16] Error is also based on the action of thé court in over- 
ruling appellant’s demurrer to the fifth paragraph of reply. This 
paragraph is addressed to the amended second and the fourth 
paragraphs of answer. We have heretofore held that said 
amended second paragraph of answer is insufficient. The fourth 
paragraph of answer is addressed only to so much of the com- 
plaint as seeks to recover an amount in excess of the sum 
of $750 and interest thereon. Appellee seeks to avoid such par- 
tial answer by alleging in said fifth paragraph of reply that ap- 
pellant and appellee disagreed as to the amount of such loss, but 
appellant did not forthwith nor within a reasonable time there- 
after demand in writing an appraisement of such loss; and for 
such reason appellant should be estopped to set up such partial 
defense. This paragraph of reply is clearly insufficient. Appellee 
had an equal right with appellant to demand an appraisal, and if 
he failed to exercise such right he has no ground for complaint 
because appellant failed to do so. The overruling of such de- 
murrer, in so far as it is addressed to said fourth paragraph of 
answer, was error. 
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by fire as to amount of insurance on such property does not invalidate 
a policy under a provision thereof, making policy void upon mis- 
representation by insured, where insurer’s agent, knowing of addi- 
tional insurance, prepared the statement, there being no intent by 
insured to deceive insurer. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


5. INSURANCE — MISREPRESENTATION — SUFFICIENCY OF 
EVIDENCE. 


In an action on an insurance policy, evidence held sufficient to show that 
a statement by insured in proof of loss, misrepresenting amount of 
insurance, was not made to deceive or mislead insurer. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
8. INSURANCE—PROVISIONS IN PROOF OF LOSS AGAINST 
WAIVER 


A provision in a blank proof of loss form that the furnishing thereof 
to insured, or the making up of such proofs, is not a waiver of any 
defense insurer may have to policy, does not affect a waiver, where 
insurer treats policy as valid, after having knowledge of breach. 


(For other cases, see Insurance, Dec. Dig. § 396[4].) 


9. INSURANCE—WAIVER—INVESTIGATION OF LOSS. 

An insurance company does no waive any defense it may have against a 
policy by investigating a loss that has occurred thereunder. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


Appeal from District Court, Webster County; E. M. McCall, Judge. 

Action at law upon an insurance policy to recover for loss and 
damage by fire. Verdict and judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Kenyon, Kelleher & Price and R. F. Mitchel], all of Ft. Dodge, for 
appellant. 


Burnquist & Joyce, of Ft. Dodge, for appellee. 


WEAVER, J. On Septemebr 14, 1915, the défendant company 
issued a policy of insurance to the firm of Tero Petroff & Co., in- 
demnifying said firm in the sum of $2,000 against loss or damages 
by fire on a stock of general merchandise at the town of Lehigh 
in Webtser county, Iowa, for the term of one year. At the date 
of this policy the firm of Petroff & Co. consisted of two parties, 
Tero Petroff and Mike Joe. Thereafter in March, 1916, and 
while the policy was still in force, Mike Joe sold his interest in’ 
the partnership to one Chris Peters, who became an equal partner 
in the firm, which continued to carry. on the business under 
the same name, Tero Petroff & Co., until the loss of the property 
by fire which occurred in May, 1916. ° The policy provided among 
other things that the insured had the right to obtain other ad- 
ditional insurance on the property in companies authorized to do 
business in the state of Iowa, and it is admitted that before the 
fire occurred the plaintiff through the same agent who procured 
the policy in suit had taken out additional insurance in another 
company to the amount vf.$500. That the property insured was 
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have an insufficient answer treated as sufficient in an instruction 
to the jury. Postel v. Oard (1890) 1 Ind. App. 252, 27 N. E. 584. 
This is evidently equally true of an insufficient reply, and espec- 
ially when such reply is challanged by demurrer. We therefore 
hold that the giving of such instruction was reversible error. 

Appellant has presented other alleged errors, relating to the 
admission of evidence, and the givimg and refusing to give cer- 
tain instructiofis, but, as they may not reoccur on another trial, 
they are not considered or determined. 

For the reasons stated, the judgment is reversed, with in- 
structions to sustain appellant’s motion for a new trial, and to 
sustain its demurrer to the third paragraph of reply, in so far 
as it is addressed to said fourth paragraph of answer; to sustain 
its demurrer to the fourth paragraph of reply, in so far as it 
addressed to said third and fifth paragraphs of answer; to sus- 
tain its demurrer to the fifth paragraph of reply, in so far as it 
is addressed to said fourth paragraph of answer, will leave to the 
parties: to amend their respective pleadings if they so desire; 
and for further proceedings not inconsistent with this opinion. 


re 


e 7 


TERO PETROFF & CO. v. EQUITY FIRE INS. CO. (No. 32036.)* 
(Supreme Court of Iowa. May 20, 1918.) 


1. INSURANCE—BREACH OF CONDITION—WAIVER. 


An insurance company waives its right to forfeiture of policy for breach 
of condition making policy void upon change of interest in property 
insured, where, with knowledge of such breach, it treats policy as 
valid by inducing insured to go to some expense in furnishing proof 
of loss. 


For other cases, see Insurance, Dec. Dig. § 396[1].) 


2. INSURANCE—ACTIONS ON POLICY—JURY QUESTION. 


In ag action on a fire insurance policy, evidence held sufficient to justify 

rt in submitting to jury, under instructions as to what constitutes 

waiver, the question of whether company had in fact waived such 
breach. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. INSURANCE—BREACH OF CONDITION—WAIVER — SUFFI- 
CIENCY OF EVIDENCE. 


In an action on a fire insurance policy, evidence held sufficient to sustain 
a finding that the company had waived its right to forfeiture of policy 
on account of breach thereof by insured. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—MISREPRESENTATION—OTHER INSURANCE. 
A sworn statement by insured after the destruction of property insured 


*167 N. W. Rep. 660. 
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lost by fire during the year covered by the policy sued upon is 
not denied, but defendant denies liability therefor on the follow- 
ing grounds: . 

(1) That by the terms of said policy it was to become void if, 
during the term therein named, any change or diminution, other 
than by the death of the insured, should take place in the interest, 
title, or possession of the insured property, or if any other person 
than the insured should thereafter acquire any interest in or lien 
on said property or any part thereof; and defendant alleges that 
this provision was violated by the sale of Mike Joe’s interest in 
the partnership and property as hereinbefore mentioned to Chris 
Peters, and that by reason thereof the contract of insurance 
ceased to be of any further force or validity. 

(2) For a second defense defendant pleads that the policy by 
its terms provides as follows: 

“This entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any fact or circum- 
stance concerning this insurance or the subject thereof; or if the 
interest ef the insured in the property be not truly stated herein; 
or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” = - 

And defendant alleges that after the loss of the property by 
fire, Petroff and Peters, the parties then constituting the firm, 
did make oath and swear before a notary public that “the total 
insurance on said [insured] property or any part thereof at the 
time of the fire, including the above-mentioned policy, was $2,000, 
more or less,” when én truth plaintiff had procured and then held 
another policy of $500, making the total insurance on the prop- 
erty $2,500. It is further averred that the statement so sworn to 
as aforesaid was falsely and fraudulently made, and that by 
reason thereof the contract of insurance became null and void, 
and defendant was relieved from all liability thereon. ,. 

By way of reply to these defenses, and also by amendment to 
the petition, the plaintiffs admit the sale of a half interest in the 
partnership and property to Peters, but aver that defendant has 
estopped itself and waived the right, if any it had, to claim a 
forfeiture of the policy on account of such sale by its own 
conduct, to which more particular reference will hereinafter be 
made. Plaintiffs also admit making the sworn statement concern- 
ing the amount of their insurance, but they deny that it was made 
fraudulently, and say that, at the time thereof defendant Fad 
already been informed and knew of the additional policy of $500, 
and that it was at defendant’s own request or direction that nc 
mention was made of the later policy in the sworn statement. 

On the trial below there was at the close of all the evidence 
no motion by either party for a directed verdict, and upon sub- 
mission of the issues by the court the jury returned a verdict 
for plaintiff for $1,864. 
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I. The first proposition upon which a reversal of the judgment 
below is asked is that the admitted sale of a half interest in the 
partnership of Tero Petroff & Co. relieved the defendant from 
all liability upon its contract of insurance. Another point made 
bearing upon the same question is that the evidence is insufficient 
to sustain a finding that this defense was waived by the defend- 
ant. 

[1] Upon the principal proposition as to the effect of the sale, 
if objection thereto was not waived, the court mstructed the 
jury in strict accord with appellant’s contention, saying in plain 
terms that: 

“Such sale and transfer would constitute a breach of the terms 
of the policy of insurance, and would render the same void, 
and no recovery can be had upon said policy, unless you find 
by a preponderance of the evidence that plaintiffs have sustained 
the claim that defendant waived such breach of the terms of the 
policy.” 

It would seem, therefore, that there is no occasion to discuss 
or pass upon the abstract correctness of the rule so applied con- 
cerning the nature and effect of the forfeiture clause in question. 
The court having adopted the defendant’s theory in this respect, 
and the plaintiff not appealing, the one question to which we are 
remitted upon this issue is whether the record is sufficient to 
sustain the finding that the defense was waived. The trial court, 
holding that upon the record made this question was’ one of fact 
and not of law, submitted it to the jury with the following in- 
structions : 

V. In considering the question as to whether or not the defend- 
ant waived any breach of the terms of the policy which provided 
that the policy was to be forfeited in case of a transfer or 
change of title of the property covered by said policy without the 
consent of the defendant, you are instructed that under the law 
a party to a contract, such as an insurance policy, containing 
stipulations releasing such party from liability thereon, is at 
liberty, if he sees fit, to not insist on said conditions, but to 
waive the same; but in order that the acts of such party shall 
constitute a waiver, he must act with full knowledge of the 
circumstances releasing him, and if, with a full knowledge of 
the circumstances releasing him, he consents to treat the contract 
as of binding force, and induces the other party to act in that 
belief, he will be deemed to have waived the conditions releasing 
him. So in this case, if the plaintiff has established, by a pre- 
ponderance of the evidence, that the defendant association, hav- 
ing had notice of the loss by fire of the property covered by the 
policy in suit, sends its manager, secretary, or adjuster to the 
town of Lehigh to see the members of the plaintiff partnership, 
and with full knowledge of the fact that a transfer had previously 
been made of an interest in the partnership property covered by 
the policy of insurance, the said manager, secretary, or adjuster 
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requested or induced the said partners of the plaintiff firm to 
leave their work and go to the-city of Ft. Dodge, at some expense 
to them, to make and furnish proof of loss undeér-said policy, 
and at such time such manager, secretary, or adjuster, with 
knowledge of the transfer,of the property covered by the in- 
surance policy without the consent of the defendant association, 
intentionally gave the partners interested in the plaintiff part- 
nership to understand that he was willing and ready to pay the 
loss resulting from the destruction by fire of the property insured, 
such conduct on the part of said manager, secretary, or adjuster 
would be sufficient to establish the claim of plaintiff that said 
condition of forfeiture in the policy had been waived by the 
defendant association. 

However, if you fail to find, by a preponderance of the evi- 
dence, that at the time of the making out of the proof of loss 
the manager and secretary of. defendant association had full 
knowledge of such transfer and change of title in the property 
covered by the policy, or if you fail to find, by a preponderance 
of the evidence, that it was at the request or inducement of said 
manager or secretary that said proof of loss was prepared, and 
the trip above referred to taken by the partners to the city of 
Ft. Dodge, then the claim of plaintiff that the defendant waived 
any breach of the terms of said policy by reason of there being 
a transfer or change in title to the property covered by said 
policy has riot been established, and you will give no heed there- 
to. 

[2, 3] This instruction fairly and fully states the law of 
waiver as applied to cases of this character, and the evidence 
upon the several matters of fact therein referred to affords ample 
justification for its submission to the jury. It clearly appears 
that before any proofs of loss were made, the company and its 
representatives who figure in the transaction had notice and 
knowledge of the fact that the interest of Mike Joe in the part- 
nership had been sold and transferred to Peters before the fire, 
and if they intended to rely upon that fact as a forfeiture, and 
take. advantage of their right to be released from the cgntract, 
ordinary fairness and frankness required them to speak and 
deny liability. If they did not do so, but induced plaintiffs to 
proceed and incur labor and expense to prepare their proofs of 
loss, promising them that upon completion thereof such loss 
would be paid, it would be a perversion of justice tantamount to 
a fraud to permit the insurer ‘after its demand had been com- 
plied with to insist upon a forfeiture. Without going into the 
details, it is sufficient to say that the testimony, if believed by the 
jury, sustains a finding to this effect. The rule thus applied has 
been approved by this court in Rundell v. Insurance Co., 128 
Iowa, 577, 105 N. W. 112, 25 L. R. A. (N. S.) 20, and many 
other precedents of which that case is a type. It frequently 
happens that the grounds of forfeiture of insurance in a given 
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case are more or less technical in character, and the insured may 
elect, and often does elect, to disregard the objection, and to 
treat the policy as remaining in force, regardless of such breach 
of its terms. Having done so, the insurer retains no option to 
retrace its steps, and rely upon such breach as a release of its 
contract obligation. The trial court did not err in submitting this 
issue to the jury, and the verdict has sufficient support in the 
record. 

[4, 5] II. Another ground of forfeiture of the insurance which 
is pressed upon our attention in argument is the plaintiff’s 
alleged fraudulent misstatement of the amount of insurance upon 
the goods at the date of the fire. To constitute a breach of the 
terms of the policy in this respect, the misstatement must have . 
been fraudulent or with some design or purpose to conceal the 
truth, or to deceive or mislead the insurer. The jury was so 
charged by the court and instructed that if plaintiffs’ statement 
was thus tainted by a fraudulent design or purpose, they could 
not recover upon the policy. The evidence tended to show, 
indeed it seems to be admitted, that this written statement was 
prepared by defendant’s own agent, and by him submitted for 
plaintiffs’ signatures and verification with knowledge of the fact 
that a second policy had been taken out by the plaintiffs. De- 
fendant and its agents having such knowledge, and plaintiff 
knowing that fact, the allegations of fraud or deception or intent 
to defraud or deceive are quite effectively negatived, or at least it 
constitutes a showing upon which the jury could well find for 
the plaintiff on that question. Whether failure to mention the 
policy was a matter of oversight on part of defendant’s agent in 
preparing the writing, or on part of plaintiffs in signing, or was 
left out, as plaintiffs say, at the suggestion of the defendant’s 
local agent who secured both policies for plaintiffs, is wholly 
immaterial in the absence of a fraudulent intent. It is unneces; 
sary, perhaps, to add that if the theory of appellee’s counsel be 
true, that the writing was prepared in that form by defendant’s 
agent as a mere trick to entrap the plaintiffs, who are of foreign 
birth and not well versed in our language, into a statement upon 
which a forfeiture could be claimed, the defense would be equally 
unavailing. We find no error in the rulings below with respect 
to this issue. 


[6, 7] III. The policy appears to have been obtained by one 
Williams, an agent to whom plaintiffs applied for insurance. Just 
the nature and extent of his agency for the defendant company is 
not shown. Plaintiffs pleaded and offered to show that when 
Mike Joe sold out to Peters, they notified Williams of the fact, 
and asked him to have the insurance changed if any change was 

necessary, and that Williams informed them none was required. 
They also claim that when about to make up their proofs of loss 
Williams told them it was not necessary to mention the later 
policy (which he also procured). Some argument is directed 
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to this feature of the case, but it appears that the testimony, so 
far at least as relates to the change of ownership of the insured 
property, was ruled out, and as the ruling was in appellant’s 
favor, we need take no time in considering its admissibility. It 
is said, however, that Williams’ advice as to the form of the 
proofs of loss should not have been admitted. Even if it should 
be held that the evidence of Williams’ agency was insufficient 
to permit this testimony, we are satisfied that its admission 
would at most be error without prejudice, for it is otherwise 
shown without dispute that at the time the paper was prepared 
defendant had notice and knowledge of the entire truth respect- 
ing the amount of insurance, and there was neither fraud nor 
_ intent to defraud on the part of plaintiff in making the state- 
ment, 

[8] Appellant also places some reliance on a clause contained 
in the blank proof of loss which it, furnished, and after being 
filled out by defendant’s agent was signed by plaintiffs. The 
clause referred to reads as follows: 

“It is expressly understood and agreed that the furnishing of 
this proof of loss [Exhibit B] to the assured or making up proofs 
by an adjuster or any agent of the company or companies named 
herein is not a waiver of any rights of said company.” 

But this goes no further than to provide that the mere act of 
the company in furnishing the insured the forms of blanks upon 
which he can make his proofs, or the mere act of the insured’s 
agent in making out or filling up said proofs in due form, shall 
not be held as a waiver of any right on the part of the insurer. 
Obviously this provision has no material application here. No 
claim of waiver is made by the appellee on either of the grounds 
against which this agreement is intended to provide. 

[9] We may go further and say that the insurer may properly 
take all reasonable measures to investigate and ascertain the 
truth in relation to any loss for which it is called upon to pay 
without any risk of being held to have waived its right to defend 
if it has a defense. If, however, its investigation develops a 
fact on which a forfeiture may justly be claimed, and it desires 
and intends to rely thereon, it cannot, without waiving such 
defense, proceed thereafter as though the policy were valid, and 
induce the insured to expend time, labor, and money in pre- 
paring and presenting proof in the belief and understanding that 
the loss will be paid when the formalities have been complied 
with. No agreement or condition intended to fence against a 
waiver can be devised so as to exempt either party from the 
obligations of good faith, or to deprive either party of the 
remedies which the law provides against fraud. 

We are of the opinion that there is no reversible error in the 
record of this case, and the judgment of the district court is 
affirmed. 

Preston, C. J., and Gaynor and Stevens, JJ., concurring. 
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O’NEILL v. QUEEN INS. CO* 
(Supreme Judicial Court of Massachusetts. Suffolk. May 24, 1918.) 


1. INSURANCE—INSURABLE INTEREST—OWNERSHIP. 


Where, one who took out a policy insuring an automobile against theft 
and fire had no insurable interest in the car, never having owned it, 
the policy was void as to him. 


(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—LACK OF INSURABLE INTEREST—ASSIGN- 
MENT OF POLICY. 


If one who took out a policy insuring an automobile against theft and fire 
without an insurable interest in the car had assigned his interest in 
the policy to the owner of the car with the insurer’s assent, no valid 
contract would have been created, as the owner of the car would 
have taken only such rights as her assignee had under the policy. 


(For other cases, see Insurance, Dec. Dig. § 121.) 


3. INSURANCE—AGREEMENT TO SUBSTITUTE INSURED— 
LACK OF CONSIDERATION. 


Where a brother took out a policy of theft and fire insurance on his 
sister’s automobile, void for his lack of insurable interest, and di- 
rected that his sister be substituted for him as insured the insurer 
agreeing to substitute her name, such agreement did not create a new 
contract of insurance, as it was without consideration. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


4. INSURANCE—CHANGE IN NAME OF INSURED—CONSTRUC- 
TION OF AGREEMENT. 


Where a brother took out a policy of theft and fire insurance covering” 
his sister's automobile, which policy was void for his lack of insurable 
interest, and applied to the insurer to change the name of insured 
from his to his sister’s, the insurer assenting, the agreement, properly 
construed, contemplated either the delivery of a new policy or the 
issuance of a rider in connection with the original. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


5. INSURANCE—AGREEMENT TO INSURE—DUTY OF INSURED. 
Where the insurer of an automobile against theft and fire agreed to 
change the name of insured from that of the brother of the owner of 
the car to the name of the owner, it was the duty of the owner with- 
in a reasonable time to take some steps to ascertain whether the in- 
surer’s oral agreement had ripened into a formal contract.of insurance. 
(For other cases, see Insurance, Dec. Dig. § 128[1].) 


Report from Superior Court, Suffolk County; W. P. Hall, Judge. 
Action by Katherine L. O’Neill against the Queen Insurance Com- 
pany, resulting in directed verdict for defendant. On report to the Su- 
preme Judicial Court. Judgment ordered for defendant on the verdict. 


Arthur Thad Smith and Wm. J. Drew, both of Boston, for plaintiff. 
Warner, Stackpole & Bradlee, of Boston (John G. Palfrey and 
Richard J. Cotter, both of Boston, of counsel), for defendant. 


“‘*119 S. E. Rep. 678. 
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Crossy, J. This is an action to recover for the alleged breach 
of an oral contract to insure the plaintiff’s automobile against 
theft and fire. The facts are not in dispute. The policy in 
question was issued by the defendant to Arthur O’Neill (a 
brother of the plaintiff), as the insured, on June 26, 1914, for 
one year from June 6, 1914. In the summer in 1914 Arthur 
O’Neill made a claim under the policy and collected $30 for 
the loss of a tire. The following November he applied for and 
obtained from the defendant a change in the policy by omitting 
the clause which limited recovery for loss by theft to the excess 
above $25, and a rider to that effect, bearing date of November 
30, 1914, was issued by the defendant to him. Soon afterwards, 
and during the same month, he directed the insurance brokers 
regularly employed by him, to apply to the defendant for a 
change in the name of the insured from Arthur O’Neill to 
Katherine O’Neill, he also directed a similar change to be made 
in a liability policy issued by another company upon the same car. 
These applications were made to one Kane, a clerk employed by 
the defendant’s agents (Dewick & Flanders), who said “that he 
would attend to it”; but no such change in the policy issued 
by the defendant was ever made. The automobile, while left 
temporarily on the street by Arthur O’Neill on March 9, 1915, 
was stolen, and before it was found was partially destroyed by 
fire on May 3, 1915. The plaintiff filed a sworn proof of loss 
with the defendant on April 29, 1915, in which the following 
appears : 

“By your policy of insurance No. 2286, issued at your Boston 
agency, dated June 26, 1914, you insured Arthur O'Neill, who 
assigned to Katherine L. O’Neill. * * *” 

The car was owned by the plaintiff when the policy was issued 
and remained her property and was registered in her name; it 
never was owned by Arthur O’Neill. The plaintiff does not 
claim under the original policy, but seeks to recover upon an 
oral contract of insurance; while it is the contention of the 
defendant that no valid agreement was made by it. 

{1, 3] It is plain that as Arthur O’Neill had no insurable in- 
terest in the car the policy was void as against him. It is also 
true that, if he had assigned his interest in the policy to the 
plaintiff with the assent of the defendant, no valid contract would 
have been created as the plaintiff would have taken by such 
assignment only such rights as her brother had under the policy. 
McCluskey v. Providence Washington Ins. Co., 126 Mass. 306; 
Mowles v. Boston Ins. Co., 226 Mass. 426, 115 N. E. 666. But 
the plaintiff contends that the defendant agreed to substitute 
her name in place of that of her brother as the insured, and that 
such agreement constituted a valid and enforceable obligation. ° 
The difficulty with this contention is that, if it be assumed that the 
statement of the clerk of the defendant’s agents “that he would 
attend to it” amounted to an agreement to make the change, and 
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also that the agents were authorized to make such change upon 
the authority of Sanford v. Orient Ins. Co., 174 Mass. 416, 422, 
54 N. E. 883, 75 Am. St. Rep. 358, still such an agreement was 
wholly without consideration as between the plaintiff and the 
defendant. At most, it was only a voluntary undertaking on the 
part of the defendant and did not create a new and independent 
contract of insurance. McCluskey v. Providence Washington 
Ins. Co., supra. 

[4, 5] Although counsel for the plaintiff state in their brief 
that “she does not contend there was any oral contract whereby 
she was ‘covered’ or insured in any way,” and that “her whole 
case is predicated upon the claim that she was not insured,” and 
that “the defendant company agreed to issue a policy of insurance 
against theft and fire to her, * * * and that it failed to do 
so, and thereby became liable in damages for breach of contract,” 
we are of opinion that the agreement, properly construed, plainly 
contemplated the delivery either of a new policy or the issuance of 
a rider in connection with the original ; indeed it is the contention 
of the plaintiff that she supposed that such a rider had been 
issued and did not discover that it had not been so issued until 
after the car was stolen. It was the duty of the plaintiff, within 
a reasonable time, to have taken some steps to ascertain whether 
the oral contract had ripened into a formal contract of insurance. 
The case cannot be distinguished in principle from McQuaid 
v. AXtna Ins. Co., supra, and Mowles v. Boston Ins. Co., supra; 
it is clearly distinguishable from Sanford v. Orient Ins. Co., 
supra. 

In accordance with the stipulation of counsel, the entry must 
be judgment for the defendant on the verdict. 

Ordered accordingly. 


TAYLOR et av. v. NATIONAL UNION FIRE INS CO* 
(Supreme Court of Tennessee. June 1, 1918.) 


1. INSURANCE— WAIVER OF FORFEITURE—DEMAND FOR 
PREMIUM. 


Where insurer demands or accepts payment of premium with knowledge of 
a breach by the insured which would warrant forfeiture, and a 
thereafter occurs, it is liable on the policy; such demand or acceptance 
being a waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
2. INSURANCE—WAIVER OF FORFEITURE—DEMAND FOR 
PREMIUM. 
Where the insurer after a loss inadvertently demanded payment of a 
*203 S. W. Rep. 830. 
Vol. LII—17. 
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premium, the demand was not a waiver of the insured’s breach by 
securing other insurance which entitled the insurer to forfeit the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 391[6].) 


Certiorari to Court of Civil Appeals. 

Action by G. C. Taylor and another against the National Union Fire 
Insurance Company. To review a judgment of the Court of Civil Appeals 
reversing a judgment on directed verdict for defendant, defendant brings 
certiorari. Reversed, and judgment of the Circuit Court affirmed. 


Taylor & Taylor, of Trenton, for plaintiffs. 
Deason, Elder & Holmes, of Trenton, for defendant. 


Wiu1aMs, J. This is an action on a policy of insurance issued 
on plaintiff's dwelling house in the sum of $1,000. The circuit 
judge directed a verdict in favor of defendant company, but 
on appeal the Court of Civil Appeal reversed the judgment. 

The policy contains a provision that if other insurance should 
be procured on the dwelling house while the policy was'in force 
the contract of insurance was to be null and void. Plaintiff pro- 
cured additional insurance in another company to the amount 
of $800, without the written consent of the insurer being indorsed 
on the policy as the contract stipulated. Thereafter, on January 
1, 1915, the house was destroyed by fire. On January 14th the 
insurer received information from its local agent of this fact 
and that such other policy of insurance on the property had been 
taken. 

It appears that the policy in suit was issued for a period of 
five years from its date, January 27, 1914; the future annual 
premiums being represented by notes due on February Ist of 
each year. The first note therefore matured one month after 
the destruction of the house. On February 5th the insurer wrote 
plaintiff stating that his note was past due, but no attention was 
paid to this, and on February 15th another letter was sent him 
asking for remittance, and stating that on failure the company 
would be compelled to send plaintiff’s note to some attorney with 
instructions to collect by process of law. As noted, these com- 
munications were sent after the company had full knowledge of 
the breach involved in the overinsurance. Plaintiff urges that 
thereby the insurer waived its right to insist upon a forfeiture of 
the policy contract. It is on this question that the lower courts 
have differed. 

[1] The Court of Civil Appeals bases its decision upon the 
rule appearing in 19 Cyc. 796, to the effect that: 

“Inasmuch as the acceptance of a premium with full knowledge 
of 2 tight and intention to assert a forfeiture of a policy for a 
prior or existixg breach of condition would be a fraud upon the 
insured, the principle is well settled that if the insurer, being 
cognizant of a right to declare a forfeiture, demands or accepts 
a premium not already earned and due to it prior to breach, it 
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has elected to treat the policy as valid and subsisting, and the 
forfeiture is waived.” 

This rule has sound application where the loss occurs after such 
reception of payment with knowledge of the breach. McKenzie 
v. Planters’ Ins. Co., 9 Heisk. (56 Tenn.) 261. Also where the 
loss occurs after demand for payment, since such demand is 
wholly inconsistent with a forfeiture, and evidences a waiver of 
the right to declare a forfeiture. A reason why a mere demand 
for payment of an after-maturing premium constitutes a waiver 
on the part of the insured is this: If the policy is subject to be 
voided, the insured has a right to know how the insuring com- 
pany will treat it, so that he may protect himself by way of in- 
surance in some other company on the same property in case 
forfeiture is declared. When the insurer, with knowledge of the 
breach, demands such payment, that carries assurance to the 
insured that the policy is in force. When loss follows, the in- 
surer will therefore be deemed to have waived its right to declare 
a forfeiture. 

[2] But what are the rights of the parties where the loss has 
preceded the reception of- payment or the making of demand by 
the insurer? 

In the instant case the defendant company knew of the breach 
incident to the overinsurance effected when the payment was 
demanded by it. 

If payment had been received by the company, it might be 
but fair to hold that the fact worked a waiver of the benefit of 
the clause stipulating against other insurance. The insured would 
then be made to bear a burden which might give some substantial 
support to a waiver. 19 Cyc. 798; Scottish Union & N. Ins. Co., 
110 Miss. 681, 70 South. 835. 

But where a mere demand is made, it would be inequitable for 
the insured, who ignored it, to claim a waiver when the subject- 
matter of insurance, the dwelling house, no longer existed. The 
demand in this case was evidently inadvertent; in fact it related 
to a premium installment that could not keep effective a policy 
on a nonexistent dwelling. Plaintiff had not the remotest idea 
of paying the premium; nor could the company assume that he 
would. He was in no way embarrassed, burdened, or injured 
by the demand for payment; and he is not entitled to recover 
on the policy, as the circuit judge held. Elliott v. Lycoming, etc., 
Ins. Co., 66 Pa. 22, 5 Am. Rep. 323; Rundell v. Anchor Fire 
Ins. Co. (Iowa) 101 N. W. 517; and note to Phcenix Ins. Co. v. 
Grove, 25 L. R. A. (N. S.) 3, where the annotator thus formu- 
lates what we conceive to be the true rule: 

“Tt is manifest that the situation of the parties is different, 
where the insurer acquires knowledge after loss of a breach of 
the policy occurring before loss, than it is where notice reaches 
him before loss. Aside from the requirements in respect to 
proofs of loss, the contract has fulfilled its purpose when the 
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event which it provides against has happened. The rights of the 
parties are then fixed. There is no possibility that the insured can 
be misled to his harm by silence or nonaction of the company as 
to any breach of the policy which occurred before loss. The 
company, of course, may pay if it wishes, but if it fails to let the 
insured know what it intends to do, the latter cannot be injured, 
for, after loss it is too late for him to get other insurance. There- 
fore it would seem to be the logical result of this situation, not 
only that mere silence or nonaction on the part of the company 
will not affect its rights, but that any direct act in the nature of 
waiver * * * must have put the insurer to some disadvant- 
age, or caused him some expense, before it can be made liable.” 

[3] Another question pretermitted by the Court of Civil Ap- 
peals is attempted to be raised by plaintiff as respondent to 
petition for certiorari without himself petitioning for relief and 
assigning error on the point. This cannot be done. Railroad v. 
Brock, 132 Tenn. 477, 178 S. W. 1115. 

Reverse the judgment of the Court of Civil Appeals, in order 
to the affirmance of the judgment of the circuit court. 


AGNEW v. SUN INS. OFFICE et a.* 
(Supreme Court of Wisconsin. May 21, 1918.) 


INSURANCE—PROPERTY COVERED—“ADDITIONS.” 


There being five separate disconnected and unattached buildings in a farm 
group, a policy placing various sums specifically on each of four of 
them, “and additions thereto,” does not cover the fifth; “additions” 
being used in its ordinary meaning of some structure physically 
attached to or connected with the building itself, with the idea of 
covering future enlargements. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Addition.) 


Appeal from Circuit Court, Milwaukee County; L. W. Halsey, Judge. 

Action by Andrew D. Agnew against the Sun Insurance Office and 
others Demurrer to complaint overruled, and defendants appeal. Re- 
versed and remanded, with directions. 


Appeal from an order overruling a general demurrer to the com- 
plaint. The action is to recover on two fire insurance policies covering 
certain farm buildings owned by plaintiff. It appears by the complaint 
and map attached that there were five frame structures in the group of 
farm buildings on the plaintiff's farm, viz. a dwelling house, a horse barn, 
a cow barn, a hay barn, and a wagon shed with chicken coop attached, 
the same being used for hitching and feeding of horses and the housing 


*167 N. W. Rep. 829. 
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of buggies, wagons, and farm machinery. The several buildings mentioned 
were detached each from the oter. The wagon shed and chicken coop 
was 24 feet distant from the house and 58 feet distant from the cattle barn, 
and was not in any way attached to or connected with any other building. 
This building was burned and the action is to recover for its loss. It is not 
specifically named in either policy. In the Sun policy of $3,500 the sum 
of $2,200 is placed on the frame dwelling “and additions thereto,” $500 
on the frame horse barn “and additions thereto,” $500 on the frame cow 
barn “and additions thereto,” and $300 on the frame hay barn “and addi- 
tions thereto.” In the other policy of $1,000 the sum of $500 is placed on 
the frame cow barn “and additions thereto.” The trial court held that the 
wagon shed, though not physically connected with any other building, 
was included within the words “additions thereto,” and hence covered by 
the policies. 


Lines, Spooner & Quarles, of Milwaukee, for appellants. 
Charles T. Hickox, of Milwaukee, for respondent. 


Winstow, C. J. (after stating the facts as above). Un- 
doubtedly the words “additions thereto,” when used with re- 
ference to a building, ordinarily refer to some structure physically 
attached to or connected with the building itself. We think the 
word “additions” was so used in the policies before us with tlie 
idea of covering future enlargements. This seems to follow 
as a natural result from the fact that in the policies before us 
the various buildings insured are separately named, and a specific 
sum placed on each building and the “additions thereto.” Was 
the building destroyed an addition to some particular building, 
and, if so, to which buildings? The impossibility of picking out 
any particular building to whch it was an addition, combined 
with the fact the additions named in the policies are all additions 
to particular buildings, add strength to the view that the word 
was used in its usual and ordinary sense in the policies, and hence 
that the building destroyed was not covered. Upon this question 
the citation of authorities would be of little value. Doubtless the 
word “additions” sometimes is used to cover structures not 
physically connected with the principal building, and when that 
intent appears it will be so construed, but we are convinced that 
it was not used with that intent here. 

Order reversed, and action remanded, with directions to sustain 
the demurrer to the complaint. 





252 Insurance Law Journal, Vol. 52. [Aug., 1918. 


CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN,., v. 
WIGGINTON et at. (No. 319.)* 


(Supreme Court of Arkansas. April 22, 1918. Dissenting Opinion, June 
3, 1918.) 


3. INSURANCE—REFORMATION OF POLICY—DEFENSES. 

That the beneficiary under a fire insurance policy accepted the policy and 
retained it for a long period of time without reading it does not 
constitute a defense to an action to reform the policy by substituting 
a mortgage clause for a loss payable clause. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 
McCulloch, C. J., and Hart, J., dissenting. 


t +7 
Appeal from Poinsett Chancery Court; Archer Wheatley, Chancellor. 
Suit by J. R. Wigginton and others against the Connecticut Fire In- 
surance Company of Hartford, Conn., to reform a fire insurance policy 


and to recover thereon. Decree for plaintiffs, and defendant appeals. 
Affirmed. | teal | 


sae 


J. A. Watkins, of Little Rock, for appellant. 
Hawthorne & Hawthorne, of Jonesboro, for appellees. 


* 203 S. W. Rep. 844. 


SOUTHERN STATES FIRE & CASUALTY INS. CO. v. NAPIER. 
(No. 9213.)* 


(Court of Appeals of Georgia, Division No. 1. May 16, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE — INTEREST O F MORTGAGEE—CHANGE IN 
TITLE—VALIDITY. 


Where a policy of fire insurance, issued in favor of the owner of property, 
contains what is know as the “ordinary” or “open” mortgage clause, 
merely providing that loss, if any, shall be paid to a named mortgagee 
as his interest may appear, this stipulation is merely collateral to the 
principal undertaking in favor of the mortgagor, and the mortgagee 
becomes simply an appointee of the fund, with no greater rights than 
those of the assured under whom he must claim, and any breach of 
the terms of the contract of insurance which would cause a lapse 
as against the one assured will operate to avoid the policy as against 
the mortgagee. May on Insurance, § 379; 13 Am. & Eng. Ency. Law, 
202, 250;.Cooley’s Briefs on Insurance, vol. 2, pp. 1520, 1521; Brecht 
vy. Law Union & Crown Ins. Co., 160 Fed. 399, 87 C. C. A.-351, 18 
L. R. A. (N. S.) 197, and note; Gilman v. Commonwealth Insurance 
Co., 112 Me. 528, 92 Atl: 721, L. R. A. 1915C, 758. Hence, where a 
policy of insurance written in the name of the mortgagor thus merely 
recognizes the mortgagee as the appointee of the fund, a conveyance 


*96 S. E. Rep. 15. 
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by the former to the latter of the title to the property is in violation of 
any stipulations which may be expressed in the ‘policy prohibiting 
change of ownership in the property insured. Hartford Fire In- 
surance Co. v. Liddell Co., 130 Ga. 8, 13, @ S. E. 104, 14 L. R. A. 
(N. S.) 168, 124 Am. St. Rep. 157; Boston Co-operative Bank v. 
American Central Insurance Co., 201 Mass. 350, 87 N. E. 594, 23 
L. R. A. (N. S.) 1147, and note. 


(For other cases, see Insurance, Dec. Dig. §§ 581, 311[3], 328[2].) 


2. INSURANCE—INTEREST OF MORTGAGEE—RECOVERY. 


But where to the policy of insurance there is attached in favor of the 
mortgagee what is known as the “New York standard mortgagee 
clause,” by the terms of which it is provided that the interest of the 
mortgagee shall not be invalidated by reason of any act or neglect 
on the part of the mortgagor, such an agreement operates as a separate 
and distinct contract of insurance upon the mortgagee’s interest, and 
gives to the mortgagee such an independent status as might authorize 
a recovery by him on the policy even though the circumstances were 
such as would prevent a recovery by the mortgagor. 13 Am. & Eng. 
Ency. Law, 205; Cooley’s Briefs on Insurance, vol. 2, pp. 1228, 1522. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


3. INSURANCE—INTEREST OF MORTGAGEE—RECOVERY. 


Where such a form of agreement in favor of the mortgagee provides also 
that the mortgagee shall notify the company of any change of owner- 
ship in the property which shall come to his knowledge, and .that, 
if this is not done, the policy shall become void, the absolute: con- 
veyance of the property by the owner to one whose interest is not 
covered by the terms of the insurance, where the mortgagee has 
knowledge of the conveyance, but fails to notify the company, renders 
the policy void even as to him. Continental Insurance Co. v. Ander- 
son, 107 Ga. 541, 33 S. E. 887 (2). 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—INTEREST OF MORTGAGEE—CHANGE OF 
OWNERSHIP—VALIDITY. 


But, in order that the policy shall be terminated by reason of a change in 
ownership of the property, the conveyance by the owner must be 
to a person who by the terms of the policy is not himself insured; 
and since under the last mentioned form of stipulation, the interest of 
the mortgagee is expressly covered by separate and distinct agreement, 
the mere acceleration of his interest by a direct conveyance of the 
title to him would not work a forfeittifé 6f his rights as one of the 
assured, even though notice be not given to the company of such in- 
crease in interest in the property already insured in his favor by the 
policy. Cooley's Briefs on Insurance, vol. 2, pp. 1722, 1758. See, alsd, 
in this connection, Hartford Fire Insurance Co. v. Liddell Co., 130 
Ga. 8, 12, 0 S. E. 104, 14 L. R. A. (N. S.) 168, 124 Am. St. Rep. 
157, and Cooley’s Briefs on Insurance, vol. 1, p. 213. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Error from Superior Court, Bibb County; H. A. Mathews, Judge. 
Action by E. Tris Napier against the Southern States Fire & Casualty 
Insurance Company. Judgment for defendant, and from a judgment 
sustaining a certiorari, it brings error. Affirmed. 
Jenkins, J. Affirmed. 


Wade, C. J., and Luke, J., concur. 
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Will Gunn and E. C. Powers, both of Macon, for plaintiff in error. 
Ryals & Anderson and B. S. Deaver, all of Macon, for defendant. in 
error. 


————~— a 


STATE ex rel. STANDARD FIRE INS. CO. OF HARTFORD, CONN., 
v. GANTT, Circuit Judge. (No. 20428.)* 


(Supreme Court of Missouri. In Banc. May 17, 1918.) 
2. ee INSURANCE COMPANIES —STAT- 


Rev. St. 1909, § 7042, requiring foreign insurance companies to designate 
the superintendent of insurance as attorney in fact to accept service, 
is a service statute, and not a venue statute. (Per Graves, C. J., and 
Faris and Walker, JJ.) 


(For other cases, see Insurance, Dec. Dig. § 26.) 


3. eer — FOREIGN CORPORATIONS — ACTIONS— 
TE, 

Under Rev. St. 1909, § 1754, as to venue of suits against corporations, a 
foreign insurance corporation is suable either in the county where 
the cause of action arose or in any county where it has an agent for 
the transaction of business. (Per Graves, C. J., and Faris and 
Walker, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 618.) 

Graves, C. J., dissenting in part. Woodson, J., dissenting. 
Original proceeding by prohibition by the State of Missouri, at the 
relation of the Standard Fire Insurance Company of Hartford, Conn., 


against Hon. Ernest S. Gantt, Judge of the Circuit Court of ‘Audrain 
County, Eleventh Judicial Circuit. Writ quashed. 


Leahy, Saunders & Barth, of St. Louis, for relator. - 
Fauntleroy, Cullen & Hay, of St. Louis, for respondent. 


* 203 S. W. Rep. 964. 


PAN-AMERICAN TRADING CO. v. INSURANCE CO. OF NORTH 
AMERICA.* 


(New York Supreme Court, ei New York County. June 


2. INSURANCE—FIRE INSURANCE—BURDEN OF PROOF. 

In an action on a fire policy, the complaint alleging that plaintiff duly 
performed all the terms and conditions of the agreement on its part 
to be performed, which allegation was denied by the answer, plaintiff, 
to obtain the relief sought, must prove the allegation so put in issue. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 
*170 N. Y. Supp. 919. 





Fire, &c.] Pan-American T. Co. v. Ins. Co. of N. A. 255 


Action by the Pan-American Trading Company against tthe Insurance 
Company of North America. On motion by defendant to vacate an order 
for its examination before trial. Motion denied. 


Levy & Becker, of New York City (Joseph Levy, of New York City, 
of counsel), for the motion. 

Katz & Sommerich, of New York City (Frederick L. Cramer, of 
New York City, of counsel), opposed. 
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ACCIDENT AND HEALTH. 


KINSEY v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
(L. A. 4155.)* 


(Supreme Court of California. April 15, 1918. Modification of Judg- 
ment May 7, 1918.) 


1. INSURANCE—-ACCIDENT INSURANCE. 

If an accident was the proximate cause of drowning of insured, the nature 
of accident was immaterial on the question of liability on an accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE—BREACH OF WARRANTIES—PLEADING. 


Where insurer alleges a certain specific breach of warranty, in that insured 
in accident policy falsely stated he did not have heart trouble, it can- 
not introduce evidence of breach of warranty as to apoplexy or other 
warranties, which may have caused death. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
EVIDENCE. 


Evidence held sufficient to sustain finding that insured in accident policy 
was drowned, and did not die from heart trouble. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Department 2. Appeal from Superior Court, Los Angeles County; 
Louis W. Meyers, Judge. 

Action by Esther A. Kinsey against tthe Pacific Mutual Life Insurance 
Company of California, a corporation. From a judgment for plaintiff, 
and an order denying a motion for a new trial, defendant appeals. 
Modified and affirmed . 


Williams, Goudge & Chandler, of Los Angeles, for appellant. 
Edwin A. Meserve and Shirley E. Meserve, both of Los Angeles, for 
respondent. a 
Victor E. SHaw, Judge pro tem. On May 12, 1911, defendant 
issued to Edward W. Kinsey, who was the husband of plaintiff, 
a policy of insurance by which defendant agreed to and did 
insure said Kinsey against “bodily injury sustained during the 
term of the policy through accidental means (excluding suicide, 
sane or insane, or any attempt thereat, sane or insane) and 
resulting directly, independently, and exclusively of all other 
causes in * * * death.” Plaintiff, as beneficiary named in 
said policy, alleging the insured, while bathing in the surf was 
accidentally drowned, on September 18, 1913, brought this action 
to recover the amount of the indemnity specified in the policy. 
A trial was had before a jury, which rendered a verdict in favor 
of plaintiff for the sum prayed for in the complaint. Judgment 


*172 Pac. Rep. 1098. 
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followed, from which, and an order denying defendant’s motion 
for a new trial, it appeals. 

In its answer defendant denied that the death of deceased was 
the result of accidental drowning, denied that any sum was due 
plaintiff under the terms of the policy, and affirmatively alleged 
that deceased in procuring the policy made certain warranties, 
among which was that he was in sound physical condition, where- 
as at the time of making such warranty he was afflicted with 
heart disease, which fact was at the time of the issuance of said 
policy unknown to defendant, who at all times believed and 
relied upon the representations so made by the insured, and that 
subsequent to the death of the insured, upon learning of the 
falsity thereof, tendered the plaintiff the premiums theretofore 
received by it from deceased, which, being refused, were de- 
posited in court. 

Upon the issues joined, the questions involved were: First, did 
the death of the insured result from accidental drowing? second, 
did deceased, as alleged, misrepresent his physical condition? and, 
third, assuming these facts to be determined in favor of plaintiff, 
what amount is she entitled to recover under the terms of the 
policy ? 

[1] In its brief appellant assigns as error the giving of certain 
instructions to the jury. Upon.the hearing it was conceded by 
counsel for appellant that its contention as to instruction No. 12 
was without merit; and an examination of other instructions 
complained of, when taken in connection with and as a part of 
the entire charge given to the jury, shows that they are likewise 
without merit. By instruction No. 23 the court told the jury 
that, if they found that Edward W. Kinsey was drowned as the 
result of an accident, it was immaterial for the purpose of the 
case how he came to drown, provided it found that such drown- 
ing was the proximate: result of accident. The ultimate fact was 
that he was drowned as the result of accident. The nature of the 
accident which caused him to drown was immaterial, provided 
it constituted the proximate cause of the drowning. 

[2] By instruction No. 22 the jury was instructed that de- 
fendant by its answer had limited its defense upon alleged 
breach of plaintiff’s warranty that he was in sound physical con- 
dition to the claim that he was afflicted with heart trouble, and 
told the jury that evidence of ‘any breach other than that so 
alleged was not evidence for its. consideration in determining the 
question as to breach of warranty made. The giving of this in- 
struction finds full support in the case of Taylor v. Modern 
Woodmen of America, 42 Wash. 304, 84 Pac. 867, 7 Ann. Cas. 
607, and a number of authorities there cited, and is likewise 
approved in Weber v. Ancient Order of Pyramids, 104 Mo. App. 
729, 78 S. W. 650, in both of which it is, in effect, held that where 
a certain specific breach of warranty is alleged, the defendant 
should be restricted to the specific charge of fault or wrong con- 
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tained in the pleading. Otherwise, as stated in Taylor v. Modern 
Woodmen of America, supra, “no matter how many conditions 
precedent the contract contained, the plaintiff would be obliged to 
go to the expense of preparing to prove performance or waiver of 
every one of them.” The only breach of warranty alleged in the 
answer was that plaintiff at the time of procuring the policy was 
afflicted with heart trouble; and under the pleading the court 
correctly instructed the jury that, in considering the question 
as to whether or not there was a breach of warranty, they should 
consider only evidence touching the allegation that deceased was 
afflicted with heart disease. 

[3] Defendant called as witnesses the life guards who assisted 
in rescuing the body of deceased from the surf, and who aided 
in efforts to resusciate him. They were asked questions, the pur- 
pose of which was to elicit their opinion based upon their observa- 
tion of deceased as to whether the death of deceased was due to 
drowning. Objection was sustained to these questions and the 
ruling is assigned as error. The contention of appellant is that 
these life guards were, by reason of their calling and experience 
which they were shown to possess in rescuing and treating persons 
apparently drowned, qualified like a physician or surgeon to 
express their opinion as to whether the appearance of deceased 
was indicative of death by drowning. As to whether or not they 
were thus qualified was a question for the determination of the 
trial judge, and in the absence of an abuse of discretion disclosed 
by the record, his ruling should not be disturbed. The evidence, 
while perhaps showing that these witnesses were skilled in the 
methods of rescuing drowning persons from the water, fails to 
show that they had any knowledge, gained by experience or 
otherwise, upon which, from their observation of the appearance 
of the body of deceased, they were as a matter of law entitled 
to testify to their opinions as to the cause of the death of deceased. 
Indeed, as shown by this record, the question was one upon which 
men of long professional standing and experience differed. 

[4] It is next claimed that the evidence was insufficient to 
sustain the verdict. There is no merit whatsoever in this con- 
tention. While there was expert testimony to the effect that the 
appearance of the body of deceased was consistent with the fact 
that his death might have been due to other causes such as 
apoplexy or heart failure, it also clearly tended to establish facts 
which indicated that his death was due to drowning, and the jury, 
whose province it was to determine the question upon such con- 
flict of evidence, so found. 

[5] It is likewise claimed that a new trial should have been 
granted on the ground of newly discovered evidence. This is 
based upon an affidavit made by a physician to the effect that in 
his opinion the physical condition of deceased prior to the time of 
securing the policy, as shown by the deposition of Emma Belle 
Badger, indicated that he had suffered from an apoplectic stroke. 
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A mere statement of the fact upon which the contention is based 
shows that there was no abuse of discretion on the part of the 
trial court in refusing a new trial upon such ground. Moreover, 
the only breach of warranty alleged in the answer was that de- 
ceased had heart trouble. 

The policy of insurance provided that, if the premiums thereon 
were “payable quarter-annually or semiannually in advance, then 
each year’s premium paid after payment of the first year’s pre- 
mium, will increase said benefits 5 per cent. until such increase is 
50 per cent.” It appears that the insured paid the second year’s 
premium semiannually in advance, by reason of which fact the 
benefit was increased 5 per cent. during the second year. The 
amount specified in the policy was $5,000, which, increased by 
$250, made the sum which plaintiff was entitled to recover under 
the terms of the policy, $5,250. By reason of an erroneous in- 
struction, however, the jury fixed the amount due upon the 
policy at $6,500. At the hearing of the case it was conceded by 
counsel for respondent that the judgment, based upon said verdict, 
was $1,250 in excess of the amount to which plaintiff was justly 
entitled. 

It is therefore ordered that the judgment be and the same is 
modified, by deducting therefrom, as of the date rendered, the 
sum of $1,250, and, as thus modified, the judgment is affirmed. 

We concur: Melvin, J.; Wilbur, J. 


Modification of Judgment. 

Vicror E. Suaw, Judge pro tem. The judgment heretofore 
given by this court is amended to read as follows, viz.: 

“The judgment appealed from is modified by deducting there- 
from $1,250 and interest thereof from November 1, 1913, to 
date of judgment, amounting to $63.75, making a total of $1,313.- 
75, and, as thus modified, said judgment is affirmed. The order 
denying a new trial is affirmed. Appellant shall recover its cost 
on the appeal to the extent only of $50 for and on account of the 
printed transcript used in presenting the record, and $20 only 
for and on account of cost of printing briefs, making a total of 
$70, and $10 for filing transcript. Respondent shall recover as 
costs of printing briefs the sum of $50, and no other costs on these 
appeals.” 

We concur: Wilbur, J.; Melvin, J. 
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BUCKNAM v. INTERSTATE BUSINESS MEN’S ACCIDENT 
ASS'N. (No. 32094.)* 


(Supreme Court of Iowa. May 17, 1918.) 


1. INSURANCE—APPLICATION—FALSE REPRESENTATIONS. 


Where insured in application for accident insurance stated that he was a 
“cashier in freight office,’ and defined his duties as “clerical only,” 
the latter being written in by the agent, who knew what insured’s 
duties were, insured cannot be held guilty of false representations 
because his duties included inspection of freight cars in the yards, 
especially where there was no room in the application to give further 
details as to duties of a cashier in such freight office. 


(For other cases, see Insurance Dec. Dig. § 723[8].) 


2. INSURANCE—APPLICATION—CONSTRUCTION. 

An insured is justified in relying upon the advice and assistance of 
soliciting agent in preparing his application, and the language will 
be given a reasonable construction in favor of assured in order to 
avoid forfeiture on technical grounds. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


3. INSURANCE—ACGIDENT INSURANCE—CHANGE OF OC- 
—— REPRESENTATIONS AS TO OLD OC- 
CUPATION. 


Where insured in accident policy changed his occupation with knowledge 
of insurer, company cannot rel on false representations as to duties 
of the old occupation where injury occurred in the new, especially 
where insurer has waived provisions of the policy regarding changes 
of occupation by accepting premiums with knowledge thereof. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


5. INSURANCE—ACCIDENT INSURANCE—CHANGE OF OC- 
CUPATION—FORFEITURE—ESTOPPEL. 

Where insured in accident policy changes his occupation, and insurer with 
knowledge thereof accepts premiums continuously thereafter until 
an injury occurred, insurer is estopped from claiming forfeiture by 
reason of such change. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from District Court, Story County; E. M. McCall, Judge. 

Suit by plaintiff on accident insurance policy or certificate to recover 
$5,000. Defendant filed an equitable cross-petition asking a rescission of 
the contract and that it be canceled because of the alleged fraud of 
deceased in his application, and because of a change in his occupation. 
The issue raised by the cross-petition was tried, and the same was dis- 
missed on the merits, and defendant appeals. Affirmed. 


R. M. Haines and Dunshee, Haines & Brody, all of Des Moines, for 
appellant. 
C. G. Lee, I. R. Meltzer, and C. W. Garfield, all of Ames, for ap- 
pellee. 


Preston, C. J. The points relied upon by appellant and as it 
states them are: First, whether there was such a fraud or mis- 


*167 N. W. Rep. 59.” 
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take in the facts as to justify a recission in equity of the entire 
contract,.and whether there was a waiver upon the part of the 
defendant of the alleged fraud or- mistake. These are stated by 
appellee thus; First. Was there material fraud or mistake in 
the statement by insured of his occupation and duties sufficient to 
warrant the cancellation of the certificate after his death? Second. 
Assuming that there was fraud or mistake in stating his occupa- 
tion or duties at the time the certificate was issued, can the com- 
pany raise such an issue in the case where insured subsequently 
changed his occupation, and the insurance company, with full 
knowledge of such change in occupation, has accepted premiums 
and applied the same before insured is accidentally injured 
in the course of such new occupation? Defendant’s by-laws pro- 
vided that notice of change of occupation should be given, and it 
is contended by defendant that because deceased failed to give 
such notice it is released from any liability. The plaintiff pleaded 
a waiver and estoppel. 

It appears that April 30, 1913, Harry J. Bucknam applied for 
insurance and membership in the defendant association. His 
application was approved, and a policy issued to him. At this 
time he was employed as freight cashier for the Chicago & North- 
western Railway Company at Boone, Iowa, which position he held 
until March 16, 1915, when he moved to Ames, where he was 
thereafter engaged in the managing and supeintending a transfer 
or dray line which he had purchased. October 14, 1915, he fell 
from the roof of a porch where he was directing the work of 
his men in his dray business. He died from such injuries Octo- 
ber 23, 1915. 

No authorities are cited by appellant, and its argument is 
whether under the evidence there should be a recission of the 
contract. There is not very much dispute in the testimony. The 
evidence was either undisputed, or such that the court could have 
properly found the facts substantially as we shall state. So much 
of the application for the insurance as seems to be material is as 
follows: 


(4) Business or occupation, Cashier in freight office. 

(5) In what capacity are you employed? Same as above. 

(6) State specifically your actual duties, Clerical only. 

(7). Name of firm you represent, C. & N. W. Ry. Co. Street 
and number, . Town, , State 

(8) Have you any other business or occupation? No. 


The above is a reproduction of that part of the application. 

Defendant’s agent Doyle solicited deceased to apply for mem- 
bership and on the same ‘date took his application therefor. The 
application was filled out and the answers written down by Doyie, 
who for five years had been employed in the freight department 
of the Chicago & Northwestern Railway Company in the general 
offices at Boone, looking after damaged freight. At the time the 
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application was made deceased was in fact employed as cashier in 
the freight office, and that was his occupation as stated in his 
application, and he had no other occupation. 


It is contended by appellant, however, that some of the duties 
of deceased were more hazardous than stated, and that therefore 
a fraud was perpetrated upon the company. It appears that it 
was the duty of deceased, as cashier in the freight office, to go 
through the yards and check up the cars that were in the yards 
and to inspect such cars. The inspection consisted especially of 
noticing the eondition of the contents of the cars, taking the seal 
record, the initial of the car, and the number of all the cars con- 
taining perishable freight, also to inspect the ice boxes on the 
refrigerator cars. To do this it was necessary for him to open 
the hatches of the refrigerator cars and make an inspection of 
the plugs. This duty required deceased to climb over the re- 
frigerator cars and pull up the hatches, and the result of such in- 
spections were noted on printed blanks. There is some evidence 
as to freight being handled by the cashier at Boone, but this was 
done only occasionally at most, and seems not to have been any 
part of his regular duties, but they were performed, if at all, only 
incidentally. We do not understand counsel to rely on this last- 
mentioned circumstance. 


[1,2] We think the evidence is such that the soliciting agent 
knew that deceased was required, in the performance of his duties, 
to do the things before set out. It is true he testified that he had 
never known that the cashier inspected the refrigerator cars, but 
it does not appear from his testimony that for about five years 
prior to the time he had become an insurance agent he had been 
employed in the general offices of defendant’s railway at Boone, 
during which time he was employed in an office just west of the 
freight station and across the street. During such employment he 
had occasion to go out and talk with the freight agents. He was 
familiar with the duties of the freight agents, and states that he 
was familiar with the duties of the cashier, and that he had fre- 
quently heard the cashier talking about checking cars, and that it 
was part of his regular duty to check the cars. It should have 
been said that the company issued policies to freight agents, but 
it seems that such were required to file a written waiver. How- 
ever, we do not regard that as very material. So that, con- 
sidering all the circumstances, taking the three answers in the 
application together, the character of the duties of deceased, the 
notice thereof to the company through its soliciting agent, and 
all the other circumstances, we think the trial court correctly held 
that deceased was not guilty of false representations as con- 
tended by appellant. As said, the deceased was in fact cashier in 
a freight office. In the subsequent answer his duties were de- 
fined as “clerical only.” The agent writing the answers under- 
stood the duties of the cashier. In defining the duties as “clerical 
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only” the term was chosen by the agent. Deceased was justified 
in relying upon the advice and assistance of the agent in preparing 
the application. In interpreting the language used we should give 
it a reasonable construction in favor of the assured in order to 
avoid forfeiture on technical grounds. Sargent v. Modern 
Brotherhood, 148 Iowa, 600-607, 127 N. W. 52. It is contended 
by appellee that the character of the blank application and the 
amount of space left by the insurer for the applicant to use in his 
answers is entitled to consideration in construing the application, 
citing in support Wilder v. Continental Casualty Co., 150 Fed. 
92 at 94, 80 C. C. A. 46. 


The answers of applicant were as full as the nature of the 
blanks provided would permit. The company did not ask appli- 
cant where his duties were performed. The evidence is that they 
had a right to make further inquiries, and that they sometimes 
did so. 


Appellee cites Standard Life & Acc. Ins. Co. v. Frazier, 76 
Fed. 705, at 709, 22 C. C. A. 499. In that case the applicant 
stated his occupation as “proprietor of a bar and billiard room, 
not tending bar,” and the evidence showed he tended bar to the 
extent of relieving his bartenders at meal hours by waiting on 
trade, and the court instructed the jury that the phrase in the 
policy was intended to describe the occupation—the regular busi- 
ness—of the applicant, and that, if the jury should find from the 
evidence that he was not engaged in the business or occupation of 
tending bar as a business or occupation, the defense should be 
disregarded. See, also, as bearing upon this, Mortensen v. Life 
Assur. Ass’n, 124 Iowa, 277, 278-281, 99 N. W. 1059; Gotfred- 
son v. Accident Co., 218 Fed. 582, 134 C. C. A. 310, L. R. A. 
1915D, 312; Redmond v. United States Health & Accident Co., 
96 Neb. 744, 148 N. W. 913. 

[3] It seems to us that, since it appears by the undisputed evi- 
dence that deceased had changed his occupation entirely, the 
character of his duties as stated in the application were not con- 
nected in any way with his injury, and this change of occupation 
was known to the company and its agents, and because of such 
change of occupation the company may not now rely upon the 
statements in the application as to his occupation, and especially 
is this so if the company has waived the provisions of the policy 
in regard to change of occupation accepting premiums with 
knowledge thereof. Numerous cases are cited on the different 
propositions, but we do not feel justified in prolonging the opinion 
for a further discussion at this point. 

[4] 2. Now, as to the change of occupation, and the claimed 
waiver by reason of accepting premiums: Appellee contends that 
the new occupation of deceased was under the record an insur- 
able occupation, but they say that, whether this is true or not, if 
the company accepted premiums with notice of the character of 

Vol. LII—18. 
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the new occupation, they are estopped from claiming a forfeiture, 
and they cite Miller v. Mutual Benefit Ass’s, 31 Iowa, 216, 7 Am. 
Rep. 122, Kessler v. Farmers’ Mut. Ass’n, 160 Iowa, 374, 141 
N. W. 954-958, and other cases. 

We shall not take the time to discuss the cases not set out in 
the evidence on this point. It does appear that defendant’s agents 
did know of this new occupation of deceased after he moved to 
Ames, which was his occupation at the time he was hurt, and that 
thereafter, and with such knowledge, the company accepted pre- 
miums for a considerable time, and up to the time he was hurt. 

It is our conclusion that the trial court rightly decided the issue, 
and the judgment and decree are therefore affirmed. 

Affirmed. 

Gaynor, Stevens, and Weaver, JJ., concur. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORP., Limited, v. 
HARRIS. (No. 20276.)* 


(Supreme Court of Mississippi, Division A. June 10, 1918.) 


INSURANCE—FUTURE RECOVERY—MISTAKE. 


Under an accident policy providing that for total disability insured was 
to be paid at a certain rate per month, but that payment was not due 
until final proof of total disability, where insured thought that he had 
practically recovered from the injury, and he and his physician so 
reported to the company, which accepted the report and settled 
according to the claim in full, and insured signed a release to that 
effect, there could be no recovery for future consequences of the 
injury; the only mistake being as to the extent and duration of the 
insured’s disability. 


(for other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Chancery Court, Lawrence County; D. M. Russell, 
Chancellor. 

Bill by Cecil A. Harris against the General Accident, Fire & Life 
Assurance Corporation, Limited. Decree for complainant, and defendant 
appeals. Reversed, and bill dismissed. 


Fred M. Bush, of New Hebron, for appellant. 
Jones & Lee, of Monticello, for appellee. 


SyKEs, J. The appellant, Cecil, A. Harris, sustained an injury 
to his left thigh on December 24, 1913. This injury is described 
in the surgeon’s statement of it, as a “dislocation and fracture of 
left thigh (hip joint).” At the time of this injury he had an 
accident policy in the appellant insurance company, which pro- 
vided, among other things, that for a total disability resulting 
seria tetanic NR ricer mmeiiistdegrictbiati dati emma itiansapeinieamsicinasengetiial 
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from an accident of this character the company would pay the 
insured at the rate of $20 a month for a period not exceeding 24 
months. Under the terms and provisions of this policy this pre- 
mium or amount was not due until after the final proofs of 
disability had been submitted to the company, and the company 
had had a reasonable time to investigate and pay the same. Mr. 
Harris during his disability was treated by a physician of his own 
selection, who was in no way connected with the appellant in- 
surance company. On April 2, 1914, Mr. Harris submitted his 
final report of his accident under the policy. As a part of this 
report was a statement signed by his physician or surgeon des< 
cribing his injuries as above set out. This statement of the 
surgeon further says that he (appellee) was able to resume part 
of his work on March 25th, and all of his work on April Ist. 
In other words, he was partially recovered on March 25th, and 
entirely recovered on April Ist, the day the statement twas signed. 
This surgeon’s certificate is signed, “W. H. Williams, M. D., 
Attending Surgeon,” and dated April 1, 1914. Mr. Harris in his 
individual statement described his injury as “dislocated hip,” and 
that that leg is three-fourths of an inch shorter than the other. 
He further states that he has done nothing but light work, which 
he commenced to do on March 25, 1914. Upon this final proof 
of disability the appellant insurance company made a settlement 
in full with Mr. Harris for the injury sustained by him above 
mentioned for the amount of $60. Mr. Harris duly signed a 
release to this effect. Afterthis settlement was made Mr. Harris 
did not improve as rapidly as he had expected from the injury; 
in fact, was unable to do any work, or any appreciable amount of 
work, for about 2 years, and is probably permanently disabled 
from the injury. After the final settlement was made with the 
company, no further reports showing how he was getting along, 
which are required to be made under the terms of the policy, 
were made to the company. In fact, Mr. Harris, as well as the 
company, for some time acted as if he had made aq settlement in 
full for all his injuries with the company. Some time after he 
discovered that he was more severely injured than he thought at 
the time he made the settlement; he was examined by other 
physicians and an X-ray was made of his injury, which showed a 
more severe injury than perhaps Mr. Harris thought at the time 
he made the settlement. After this examination, Mr. Harris re 
ported the fact to the local agent of the company in his home town 
Nothing further was done by him until he filed his bill of com- 
plaint in the chancery court of Lawrence county in December, 
1915. In this bill he states that at the time he made the settle- 
ment he was mistaken as to the character, natur¢, and extent of 
his injury; that he had been informed by his physician that his 
disability would not extend beyond a period of 3 months. He 
asks that this release be rescinded and canceled, and that he be 
allowed to recover for a total disability of 24 months at the rate 
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of $20 a month. Upon the foregoing facts the chancellor sus- 
tained the prayer of the bill and rendered a decree in complain- 
ant’s favor accordingly, from which decree this appeal is prose- 
cuted. 

It is contended by the appellee, Harris, that he is entitled to 
have the release set aside because at the time it was executed, first, 
there was a mutual mistake of fact upon his part and that of the 
company as to the nature, character, and extent of his injury; 
second, if not a mutual mistake, it was at least a mistake upon his 
part; third, that at the time of making the settlement under the 
policy he was already entitled to the $60 for which he settled, 
consequently there was no consideration for a release in full by 
him under the policy, but that the consideration only related to 
the three months he had already been totally disabled. The policy 
in this case provides that for total disability the insured is to be 
paid at the rate of $20 per month, but this payment is not due 
until final proof of total disability has been made. In other 
words, no amount whatever was due Mr. Harris under the policy 
until the final proof of total disability was made. Had he desired 
to wait until he was sure of the extent of his injuries under this 
policy, he would have waited for a period of 24 months, when 
he would have been entitled to a settlement at the rate of $20 a 
month for 24 months. He evidently thought, however, that he 
had practically recovered at the end of 3 months, and he and his 
physician so reported the fact to theecompany, and made a claim 
for only $60 for the injury. It is his contention that at this time 
he was mistaken as to the nature and extent of his injuries; that 
he thought his hip was only dislocated. The accompanying state- 
ment of his surgeon, however, shows that his hip was both dis- 
located and fractured, and this appears to have been’ the true 
state of the case. He must have been mistaken of course as to 
the extent of his disability. At the time he made the settlement 
he thought he had practically recovered. In this he was evidently 
mistaken. There was no fraud or misrepresentations whatever 
to him on the part of the appellant company. In fact, he was 
never examined by a surgeon of the company. The reports of 
himself and his attending surgeon were accepted by the company 
as being correct, and a settlement made with him according to his 
claim. In the statement of his surgeon, the nature and extent of 
his injuries are described as a fracture and dislocation. This the 
appellee certainly knew. ‘The only mistake at all was as to the 
extent of the duration of his disability. 

‘We have examined carefully the authorities cited in the briefs 
of the appellant and appellee, and we find no well-considered 
cases that support the contention of appellee that under this state- 
ment of facts a court of equity should set aside a settlement duly 
entered into between the parties. The appellee, among other 
authorities, cites 6 Thompson on Negligence, par. 7378, as sus- 
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taining his contention that the release should be set aside because 
of a mistake of fact as to the nature and extent of the injuries of 
the appellee. It will be found from an examination of this sec- 
tion, however, and the authorities cited thereunder, that when the 
mistake is a mere matter of opinion, as it was in this case, as to 
the length of time the injured party would be disabled, and no 
fraud or misrepresentations were practiced upon him by the other 
party, the release will not be set aside. The contentions of the 
appellee in this case have already been adversely decided in the 
case of Railway Co. v. Turnbull, 71 Miss. 1029, 16 South. 346. 
In the Turnbull Case the settlement was made upon the repre- 
sentations of the attending physician, who was a surgeon of the 
railway company. These representations were made in good faith 
as to the extent of Turnbull’s injuries, but the physician was 
honestly mistaken in them. Acting upon these representations 
Turnbull settled for a very small amount, not at all commensurate 
with the injury. The court in that case in part says: 


“It was, however, the expression of an opinion only—an 
opinion, in our judgment, reasonably founded upon the then 
existing conditions. It turns out that the unhappy man’s in- 
juries were lasting and very much more serious than was then 
supposed; but we are not to pass upon the then apparent state 
of the hurt in the light of the after developments of the 
case. The most learned and accomplished man in the medical 
and surgical ranks makes no pretense to pierce the darkness of 
futurity and fortell it secrets. He looks at what is before him 
and judges for the present, just as do all others. The opinion of 
the physician in this instances was an honest one, a reasonable 
one, a just one as the case then stood. * * * Hard as the 
appellee’s case appears to be, we cannot open the door to unsettle 
the faith of men dealing with each other in the binding force of 
contracts solemnly entered into, by avoiding the effect of this re- 
lease upon the wholly unsatisfactory evidence of fraud or mis- 
representation found in appellee’s testimony.” 


In the case under consideration there was no contention of 
fraud or misrepresentations, but merely a mistake. The mistake 
of the appellee, however, in this case was no more than the mis- 
take of Turnbull in the above case. The rule is well stated in 
volume 1, Corpus Juris, p. 481, § 209, under the head of Accident 
Insurance : 

“A release of all claims on account of an injury received, made 
by insurcd in the belief, induced by honest representations of his 
own and the insurer’s physician that he has fully recovered from 
the injury, bars any recovery for a further loss of’ time or death 
resulting from the sarhe injury, on either the original or a sub- 
stituted policy.” 

The case of Wood, Adm’x, v. Insurance Co., 174 Mass. 217, 
54 N. E. 541, is also in point. 
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The consideration for this settlement was the payment of the 
money within a reasonable time after the final proofs of loss had 
been made to the company. The appellee had a right to make a 
settlement at that time, and having made it he took his chances 
as to his future physical condition. He was paid every cent he 
asked, upon final proofs of loss made by himself and his physician, 
and he cannot now complain that he was mistaken as to the extent 
of his disability. 

It follows that the lower court erred, and the decree will be 
reversed, and the bill dismissed. 


BELLOWS v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
(No. 19054.)* 


(Supreme Court of Missouri. In Banc, May 17, 1918.) 


1. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH. 


Where insured, in perfect health, was severely beaten by footpads in 
September, 1912, and there was evidence that the internal effects of 
the beating caused kidney trouble, which progressed from stage to 
stage until he died in June, 1913, the jury were justified in finding 
that death resulted, directly and independently of all other causes, 
through the injury; the thread of causation not being broken, as 
a matter of law, by intermediate infection or disease. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


2. INSURANCE—TOTAL DISABILITY—“WHOLLY DISABLED.” 


Under an accident policy undertaking to pay the indemnity named in case 
of death from injuries within 90 days from the accident, and in cases 
when the injuries received shall wholly and continuously disable and 
prevent insured from performing “any and every kind of duty per- 
taining to his occupation,” and death shall result from the injuries 
during such disability and,within 200 weeks from the accident, the 
disability within the period of which the indemnity is payable in 
case of death is disability to perform any substantial part of insured’s 
business; for when one is disabled from performing those substantial 
acts which characterize his occupation, common and subsidiary acts, 
such as opening letters, and nominal and clerical duties, cease to 
pertain to it. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Wholly Disabled.) 


3. INSURANCE—QUESTION FOR JURY—DISABILITY. 


In action on accident insurance policy containing such a provision, evi- 
dence held to make it a question for the jury whether deceased was 
continuously disabled by injuries from the'date of accident until his 
death. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
* 203 S. W. Rep. 978. 
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4. INSURANCE — ACTION — INSTRUCTION — “SUBSTANCE” — 
“SUBSTANTIAL.” 


In such action, an instruction, allowing recovery if death resulted from 
the accident within a period when insured “was substantially disabled 
from attending to the duties of his occupation,” was proper in its use 
of the word “substantial,” for “substance,” as its etymology indicates, 
is that which stands under and supports all phenomena, whether 
material or mental, the essence of the thing itself, and that element 
of which the law takes notice in‘ administering concrete justice. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Substance; Substantial.) 


5. INSURANCE—ACTION—INSTRUCTION. 


In such action, an instruction allowing recovery if insured’s death was 
caused by bodily infirmity or disease directly resultirig from his 
accidental injuries was erroneous in not requiring proof of continuous 
disability from the accident until death, although defendant pleaded 
the continuous disability policy provision in its answer, for thereby de- 
fendant went no further than to waive the statement of such pro- 
vision in the petition by making it for itself. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 
Woodson and Bond, JJ., dissenting. 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Hattie Mae Bellows against the Travelers’ Insurance Com- 
pany of Hartford, Conn. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 

ORR Oe ~ 
aa 6 > 

This is an action to recover $15,000, including accumulations, on an 
accident insurance policy issued by the defendant company to Frank L. 
Bellows, the husband of plaintiff, who is named in the policy as the 
beneficiary to whom payment should be made in the event of death. The 
provisions of the policy which are pertinent to the issues made in this 
appeal are as follows: 

“The Travelers’ Insurance Company of Hartford, Connecticut, does 
hereby insure Frank L. Bellows against bodily injuries, inflicted directly 
and independently of all other causes, through external, violent and ac- 
cidental means (suicide whether sane or insane is not covered) as speci- 
fied in the following schedule. 


“Schedule of Indemnities. 


“The principal sum of this policy in the first year is $10,000.00. In- 
creases annually until maximum is $15,000.00. 

“Part A. Single Indemnity. Death, Dismemberment and Loss of 
Sight. If any one of the disabilities enumerated below shall result from 
such injuries alone, within ninety days from the date of accident, the 
company will pay the sum specified opposite such disability; or, if such 
injuries shall, independently and exclusively of all other causes, imme- 
diately, wholly and continuously disable and prevent the insured from 
performing any and every kind of duty pertaining to his occupation, and 
during the period of such continuous disability and within two hundred 
weeks from the date of accident, shall result in any one of the disabilities 
enumerated below, the company will pay the sum specified opposite such 
disability, and in addition, weekly indemnity as provided in part B to the 
date of death, dismemberment or loss of sight. 

“For loss of life (including accidental death by freezing, gas or 
poison, but excepting suicide sane or insane) * * * the principal sum,’ 
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Then follows a list of amounts that would be paid in the event of 
loss of one hand, one foot, one eye, etc., which list has nothing whatever 
to do with this case and is therefore not set forth in detail. The policy 
then proceeds as follows: 

“Part B. Single Indemnity and Total and Partial Disability. Total 
Loss of Time. For the period during which the insured shall be im- 
mediately, continuously and wholly disabled by injuries effected through 
external, violent and accidental means as aforesaid, from performing any 
and every kind of duty pertaining to his occupation, but not exceeding i in 
amount eo a sum, the company will pay a weekly indemnity of 
* * 

“Parked Loss of Time. Or, for the period not exceeding twenty-six 
consecutive weeks, during which the insured shall be immediately, con- 
tinuously and wholly disabled by such injuries from performing one or 
more important daily duties pertaining to his occupation, or for like 
disability not exceeding twenty-six weeks following total disability, and 
not extending beyond the limit thereof, the company will pay a weekly 
indemnity or 4%; *, * gave. 

“But no payment of weekly indemnity shall be made in case of any 
disability enumerated in part A except as herein provided.” 

By a schedule attached the policy took effect March 8, 1907, so that 
at the time of the injuries, from which it is said the assured died, the 
accumulations amounted to the full $5,000. The petition is in the usual 
form, asking judgment for $15,000, the amount of the policy and accu- 
mulations, with interest. The answer admits the issuance of the policy, 
the payment of all premiums, and full compliance with its terms as to 
notice and proof of death, and that the deceased died while it was in full 
force, and denies that the death of the insured resulted from bodily in- 
juries inflicted directly and independently of all other causes, through 
external violence and accidental means. It alleged as a further defense 
that the deceased was not, by reason of such injuries, immediately, wholly, 
and continuously disabled and prevented from performing any and every 
kind of duty pertaining to his occupation and that he did not die during 
the period of such continuous disability, and that his death did not occur 
within 90 days from the date of the accident, and pleaded the provisions 
of the policy in that respect. The plaintiff joined issue upon these affirma- 
tive defences by replication. Upon the trial and on the 20th day of 
February, 1915, there was a verdict for $16,477.50, upon which this 
judgment was entered: All steps were taken necessary to present the 
merits in this court. 


Up to September 21, 1912, the assured was an exceptionally strong, 
robust, athletic, healthy man, 53 years old, at least six feet in height, 
weighing at least 200 pounds, and in appearance was the picture of health. 
He left his home in Chicago that evening and was heard going to his 
bedroom at about 1 o’clock that night, but was not seen by any member 
of his family until the following (Sunday) morning at 6:30 or 7 o'clock, 
when he was found in bed, his face and back bearing evidence of a 
brutal attack, evidently made by footpads, who had robbed him of his watch 
and pocketbook as he was coming home. He had been severely beaten 
and kicked about the face, back, head, and side. A trail of blood was 
followed from the front porch to a vacant lot several hundred feet away, 
where it was found that many tracks had been made in the wet, soft earth 
at-a point that was dark at night by reason of the shadows of buildings 
near by. Circumstances leave no room for doubt that he was set upon, 
beaten, brutally kicked, and robbed; that he wandered home, and ap- 
parently lay down for a while on the porch with his raincoat folded up 
as a pillow under his head, and finally made his way upstairs without 
disturbing the family, none of whom knew of his condition until his son 
discovered him the next morning. 


Dr. Kerlin was called and treated him. He testified to his injuries 
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with much detail. One eye was closed, and there were other wounds 
about his head and face. He complained of much pain in the chest and 
back; the muscles were swollen and tender, and it-was almost impossible 
for him to move. It was necessary to administer a sedative in making 
the examination. His back had been twisted in some way. The injuries 
on his back were over the kidneys. There was much pain there. 

There was much testimony of physicians that injuries of this char- 
acter might produce nephritis, or inflamation of the kidneys, from which 
Mr. Bellows died. Dr. Frost, who is a specialist in urinary diseases, had, 
only ten days before the injury, made an examination of Bellows for 
life insurance. Among other things he examined the urine. He found 
nothing to indicate that Mr. Bellows was in any dther than perfect health. 
He found him a first-class risk. There was much expert medical testi- 
mony that nephritis might result from such an injury as Mr. Bellows 
received. The general tendency of this testimony, some of which is very 
interesting, is expressed by defendant’s counsel in their brief as follows: 


“According to the physicians, such rough treatment as Bellows re- 
ceived at the hands of the footpads would put his kidneys in such con- 
dition that they would readily fall a prey to the action of germs, which 
are ever present in the body, passing through the kidneys.” 

Dr. Lutz in his testimony explained this as follows: 


“Primarily, the kidneys remove from the blood certain substances 
that get into it as the result of the other functions of the other organs 
and parts of the body. In other words, the kidney is the clearing house, 
or cleaning place, where things are removed from the blood. This is 
primarily the function of the kidney. In a general way nephritis is in- 
flamation of the kidneys, which results in disturbance of its functions, 
which interferes with the cleaning out of the blood.” 

The occupation of the deceased was, at the time this policy was issued, 
and continuously thereafter up to the time of his injury and death, 
manager of the sprinkler department of the Kellogg-McKay Company, a 
corporation in the business of wholesale plumbing and heating supplies. 
Its sprinkling department was a partnership of which the Kellogg-McKay 
Company owned two-thirds and the deceased one-third. Its business was 
the installation of sprinklers, fire extinguishers, etc. The compensation 
of deceased was derived exclusively from the profits of this partnership 
business. He had no other compensation or financial interest in the com- 
pany. He drew a salary of $7,200 a year, which was charged against the 
expense of the department, and two-thirds of the remaining profits went 
to the Kellogg-McKay Company and one third to himself. He continued 
to draw the amount of $600 per month from the account up to the time 
of his death. He had entire charge of that department, including its 
superintendent of construction, and all employees. His duty included 
figuring, estimating, and everything pertaining to it. Up to the date of 
his injury no other officer of the company had any active management or 
control of that department of the business; it was left entirely to him. 
Being an insurance man, he had charge of the insurance for the company, 
for which he received no additional compensation. Mr. Kellogg, the 
president of the company, testified that he first came to the office after 
the injury about the last of October, 1912. “He was very weak. He could 
hardly walk. He was a very sick man.” From that time until the Ist 
of January he was hardly in the office at all. Sometimes he would come 
down an hour, sometimes two hours, and sometimes three hours during 
the day. During this time he was not in the office over three hours in 
any one day. Prior to that his hours had been from half past 7 or 8 
o’clock in the morning until half past 5 in the afternoon. Sometimes he 
worked as late as 11 o'clock at night. The witness had a limousine car, 
and, during this time, when Mr. Bellows wanted to come-to the office, 
he would call for it and go home in it. When at the office he opened 
some mail, if anything came while he was there. The other mail was 
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delivered to Mr. Kellogg. Before the injury it was always delivered to 
Mr. Bellows. He tried to figure, but, although he had been very accurate 
before the injury, Mr. Kellogg had to go over his figures and correct 
his work. All letters theretofore handled by him except ordinary ac- 
knowledgements were delivered to Mr. Kellogg, who had to change some 
of the simple work he tried to dictate. The sprinkler business, which had 
been $200,000 to $300,000 a year, dropped to nothing. He was weak, his 
eyes were heavy, his face began to turn chalky and he complained of his 
side and back. After the beginning of January he did not come back to 
the office until after Washington’s Birthday. After that he would get 
out of the house for a very short time two or three times a week. This 
continued through March and April and a little into May. He was very 
feeble and emaciated and chalky in color, and did no work connected 
with the company those months. In May and June he was in bed. 

On cross-examination Mr. Kellogg testified that before his injury 
Mr. Bellows was a practical man, who would actively superintend the in- 
stallation of the work himself. He would go out to the work and lay it 
out, superintending the entire construction so far as laying out every- 
thing and detailing it on the plans, and then turn it over to Mr. Taylor, 
the superintendent of construction, who reported to him. After the in- . 
jury Mr. Taylor reported directly to Mr. Kellogg, coming to see him 
nearly every morning until Mr. Bellows died. During the period between 
October, 1912, and January 14, 1913, they discussed the sprinkler matter 
together, the contracts on hand and the progress made in the work for 
the purpose of getting information. During the period between Octo- 
ber 10, 1912, and January 4, 1913, Bellows did a little work in his office. 
He opened the mail that came while he was there. He dictated to the 
witness’ stenographer and insisted on checking one pay roll and figured 
on a number of jobs. With regard to this matter he testified as follows: 

“Q. In view of those facts that you have just testified to you say 
that from September 21st ‘until the date of his death, he was wholly and 
totally prevented from performing any and every duty pertaining to his 
occupation? A. No; not really, wholly, and totally. I did not under- 
stand that I was testifying that he was wholly and totally disabled. I 
understood he was incapacitated from doing business. I meant this, if 
that was the exact wording of the question: I did not understand wholly 
and totally. I could not say that he could not do any work at all, that he 
had ever done in connection with this business. I would say no, technically. 
He was incapacitated from doing business perfectly, and could not 
ordinarily. He was unable to do any business that called for the operation 
of the mind. Mentally he was wholly and continuously disabled from 
performing any and every kind of duty pertaining to his occupation, ex- 
cept the formal action of opening an envelope and doing such duties 
as a detail clerk would do. Such duties as a detail clerk would do were 
only incidentally a part of his occupation. I would say they were not a 
part.” 

In answer to a question asked in redirect examination by plaintiff's 
counsel he said: 

“T allowed him to do what he did because I thought it would be better 
for him to keep his mind occupied what little time he was there.” 

Fred W. Fix, assistant treasurer of the company, testified: 

“I did not see him from the date of his injury until May, 1913. 1 
had'then gone into the office of the company that he worked for. He 
only stepped into the office for a few moments at a time, did not stay 
around much. He was only there about half a dozen times. After 
May 13, 1913, I saw him do very little, practically nothing. He was no- 
where near as strong looking as before his injury.” 

On cross-examination he said: 

“The heads of different departments saw each other almost every day. 
I saw Bellows every day when he was there. He was there about a 
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dozen times. I had to go to see him in his office to get information when 
money would be coming in on contracts. I often went into his office to see 
him, and failed to find him. When I would find him he generally gave me 
the information. The occasion to see him did not come very often, be- 
cause we did not have many contracts out when he was away. They had 
one or two, and the payments would be coming in maybe once a month. 
He did not do anything in the matter of business. He didn’t do-anything. 
I know he didn’t take care of any business while I was in Chicago. 1 
would not say he did not actually do anything, but what he did was very 
little. There was not much work in sight at that time.” 

Mr. Taylor, his superintendent of construction, who reported to him 
before the accident, testified that: 

“After September 21st Bellows was wholly and continuously prevented 
from performing any kind of duty pertaining to his occupation. To my 
knowledge he never went out on any jobs, and never secured any con- 
tracts after the 21st of September, 1912.” 

On cross-examination he said: 

“Q. You said that during all this period Mr. Bellows was wholly and 
totally unable to perform any duties in connection with his office? A. Yes, 
sir. Q. Upon what do you base that statement, Mr. Taylor? A. Upon 
the condition of the man. When we were in the office together between 
September 22, 1912, and January, 1913, Bellows and I would consult 
some over the work. He gave me orders about the work very little after 
he was hurt. He did not do much. He showed very little interest in 
the work; he dictated no letters to my knowledge. Between April 4, 1913, 
and April 20th, he was at the office for short periods once or twice or 
three times a week. While I was there he would do no more than talk to 
me. He would talk to me when he had anything to say to me. A part 
of Bellows’ duties consisted in opening the mail that came to his desk.” 

There were a number of other witnesses who testified as to the 
condition of Mr. Bellows, but as they were substantially corroborative 
of the testimony of the foregoing it is unnecessary to set out their state- 
ments. On December 21, 1912, Dr. Kerlin, at the request of the assured, 
made a certificate that he was well, and upon this the defendant issued to 
Bellows its draft for $196.43, and delivered it to the assured, containing 
the following statement: 

“The same being in final settlement of all claims against the Travel- 
ers’ Insurance Company under policy No. E32762 for bodily injuries re- 
ceived on the 21st day of September, 1912.” 

This was offered by defendant's counsel and admitted by the court 
on the ground that it was an admission of Mr. Bellows against his own 
interest that his disability had ended. He told Dr. Kerlin at the time of 
signing the certificate that he was not well but wished to so report. 


The defendant asked an instruction in the nature of a demurrer to 
the evidence, which was overruled, and the court thereupon gave, among 
others not necessary to notice, the following instructions for plaintiff, 
to which defendant duly excepted: 


“(1) The court instructs the jury that, if they believe from the evi- 
dence that Frank L. Bellows received injuries, and that such injuries were 
accidental, and that thereafter he, at various intervals, went to his office 
for the purpose of transacting business, and though they may further be- 
lieve from the evidence that he attempted to transact some business in his 
office, and did attend to some matters in his office; but, if they further 
believe from the evidence that the matters so attended to by the said 
Bellows were nominal or trivial in character, and if they further believe 
from the evidence that as a direct and proximate result of said injuries 
he was substantially disabled from attending to the duties of his occupa- 
tion, and that within 200 weeks after the date of said injuries, and as a 
direct and proximate result thereof, he died, then said plaintiff is entitled 
to recover. 


- 
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“(2) The court instructs the jury that if they believe from the evi- 
dence in this case that the death of Frank L. Bellows was caused by 
bodily infirmity or disease, yet if you further believe from the evidence 
that the said Bellows received accidental injuries, on or about Septem- 
ber 21, 1912, and that such bodily infirmity or disease was directly caused 
by or was a direct and proximate result of such accidental injuries, and 
that such accidental injuries were the direct proximate cause of his 
death, then said plaintiff is entitled to recover.” 


For defendant the court gave the following instruction: 


“Even though the jury should find from the evidence in this case 
that Frank L. Bellows was assaulted on or about the night of September 
21, 1912, and that his death was caused by nephritis resulting from said 
assault, nevertheless the plaintiff is not entitled to recover in this case, 
unless you further find from the evidence that such injuries as he re- 
ceived on the occasion of his assault, independently and exclusively of 
all other causes, immediately, wholly, and continuously disabled and pre- 
vented the said Frank L. Bellows from performing any and every kind 
of duty pertaining to his occupation from the time of said assault until 
the time of the death of said Frank L. Bellows.” 


fone, Hocker, Sullivan & Angert, of St. Louis, for appellant. 
eahy, Saunders & Barth, of St. Louis, for respondent. 


Brown, C. (after stating the facts as above). [1] I. That the 
evidence in this case tends to prove that the assured died from the 
effect of the injuries he received is evident. It is not denied that 
at the time these injuries were received (September 21, 1912) he 
was exceptionally strong and healthy, and had always been so. 


Only ten days before he had been examined for life insurance and 
been found a perfect risk. His injuries were inflicted by a terrible 
beating about his head, back, and other portions of his body, from 
which he was confined about a month, after which he went to 
his office occasionally. About January 4th he became worse, 
and continued to decline until June 29, 1913, when he died of 
nephritis, or inflammation of the kidneys. 

The medical testimony was to the effect that this condition of 
the kidneys might have been produced by direct injury from the 
blows he received. These might have produced laceration or 
shock of those organs, in which the germs, ever present in the 
circulation, are eliminated and discharged. The same result 
might have been produced by injury so inflicted upon other or- 
gans, the brain, heart, or liver, which would discharge the pro- 
ducts of their unhealthy condition into the circulation in such 
quantities that the kidneys could not eliminate them, and would 
be inflamed by their presence. 


Defendant’s counsel argue from this class of testimony that 
death could not have been the direct result of the injuries; that 
they were only the predisposing cause, and that intermediate in- 
fection produced the fatal result. We cannot see even plausi- 
bility in such reasoning. It proves, if it proves anything, that 
death cannot be the direct result of an injury which does not, by 
the very act of infliction, extinguish life by the immediate 
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cessation of all the vital functions; that if, for instance, an artery 
be severed and not repaired, the patient dies from depletion 
caused by the continuous escape of blood, and not from the 
wound, which is only the predisposing cause; or, if the wound 
be bound up, so that such a death is averted, but gangrene super- 
venes, and the germs of this unhealthy tissue are taken into the 
circulation and kill the victim, the thread of causation is broken, 
and the germs take their place as the immediate cause of the 
fatality. We are lost in the maze of this argument, and see no 
profit in attempting its application to the practical questions to 
which we must confine our consideration. 

The evidence, as we have said, tends strongly to prove that on 
September 21, 1912, the deceased was in perfect health, that on 
that day he was severely injured, and that while he recovered 
from the external wounds, the internal effects progressed from 
stage to stage until death resulted from them. From these facts, 
as detailed in the evidence, the jury were justified in finding that 
the death resulted directly and independently of all other causes, 
through the injury. 


[2] II. The merits of the case, as presented here, depend upon 
the application of the facts and law to the following provision of 
the policy : 

“Part A. Single Indemnity—Death, Dismemberment, and Loss 
of Sight. If any of the disabilities enumerated below shall re- 
sult from such injurjes alone, within ninety days frem the date 
of accident, the company will pay the sum specified opposite such 
disability; or if such injuries shall, independently and exclu- 
sively of all other causes, immediately, wholly and continuously 
disable and prevent the insured from performing any and every 
kind of duty pertaining to his occupation, and during the period 
of such continuous disability and within two hundred weeks 
from the date of accident, shall result in any one of the disabilities 
enumerated below the company will pay the sum specified oppo- 
site such disability, and in addition, weekly indemnity as provided 
in part B to the date of death.” . 

This provision is a solecism. It classifies death as a disability, 
the disabled condition of an organism which has ceased to exist. 
[It undertakes to pay the indemnity in every case of death, blind- 
ing, or dismemberment resulting from bodily injuries alone within 
90 days from the date of accident, as well as in all cases when 
“such injuries shall, independently and exclusively of all other 
causes, immediately, wholly and continuously disable and prevent 
the insured from performing any and every kind of duty pertain- 
ing to his occupation, and during the period of such continuous 
disability, and within two hundred weeks from the date of acci- 
dent result in any one of such disabilities.” This clause applied 
to all such “disabilities.” alike. The lawyer who should receive 
an injury to his hand resulting in amputation in 91 days, or to an 
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eye, which would result in total blindness in the same period of 
time, would be equally barred from recovery should he live or 
die at the time of the amputation, unless he had continuously ex- 
isted in the state of helplessness indicated. The loss of a hand 
or eye does not usually imply such a condition. Does it mean, in 
the case supposed, that if his partner or employee should come to 
his bedside or his home for information as to the state of his 
business, and he should talk about it, he would thereby forfeit all 
right to compensation for the loss of his hand or eye under the 
terms of the policy? If so, and he should refuse to talk, it fol- 
lows that a valid defense might be made by showing that he was 
not disabled from doing so. Should he ride to his office and im- 
part such information while there, would it place him in a worse 
position with respect to his insurance, even should he assume to 
impart advice? These questions suggest that the interpretation of 
this contract lies in the application of its words to the purpose 
for which they were used. The defendant is responsible for their 
choice. They were written to apply alike to every case of similar 
insurance which it writes, and must be applied to the circum- 
stances of each particular case in which they are used, and cases 
of real and substantial doubt be resolved against the user, who 
could have avoided the doubt by the use of more explicit lan- 
guage. It is with reference to this rule that we must interpret the 
words “any and every kind of duty pertaining to this occupation,” 
in its application to these facts. 

It is evident that when one is prosecuting his occupation, every 
substantial act performed in the accomplishment of its purpose 
pertains to it. When he no longer pursues the occupation, he may 
do many of these same acts, but they no longer pertain to an 
occupation which, as to him, has ceased. The question then be- 
comes: Did he abandon the occupation by reason of his total dis- 
ability to pursue it during the entire period specified? In the case 
of the lawyer we have used in illustration, it is not probable that 
his sore hand would render him unable to perform every duty 
pertaining to his profession, while one engaged exclusively in the 
operation of a machine absolutely requiring the use of both hands 
would be totally incapacitated to do so. His visits to the factory 
as a pastime, or in obedience to the common human impulse to 
observe the progress of the industry that had been his life work, 
would have a new significance. Even should he oil the machine 
for his successor, and advise and instruct him in his work, 
these acts would, within the provisions of this contract, no longer 
pertain to his own occupation. 

The occupation of Mr. Bellows when insured, and “1p to the 
time of his injury, was the management of the sprinkler depart- 
ment of the Kellogg McCay Company. It was an extensive con- 
cern, with a business amounting to $200,000 or $300,000 per year, 
consisting of the installation of automatic fire extinguishing ap- 
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paratus. Duties consisted, among other things, in procuring the 
business, furnishing plans and estimates for the installation of 
the work, making the contracts, employing the working force 
necessary to perform them, inspecting the work during its pro- 
gress and upon its completion, and collecting the compensation. 
When incapacitated by his injury, Mr. Kellogg, the president of 
the company of which this business was a branch, took over the 
supervision of every branch of this work. Mr. Bellows was the 
owner of one-third of all the assets of the sprinkler partnership, 
and had a like interest in its earnings. He spent many years of 
his life in building it up, and it was but natural that he should 
have a strong desire to keep in touch with it, and observe and 
consult and advise with reference to its business, which was also 
his own. Nothing but death or complete mental collapse equivalent 
to death could extinguish this in a normal man. It was hard to 
keep him away. He came down from time to time as he was able, 
in a closed car sent to his residence for that purpose, and talked 
over the affairs, gave such advice as he could, and tried to work; 
but in the pay roll, which he attempted to check, it was shown 
that even his old aptitude for figures had deserted him. We think 
that the evidence tends clearly to support the conclusion of Mr. 
Kellogg, expressed in his testimony, that while he could not say 
that Mr. Bellows could not do any work at all that he had ever 
done in connection with the business, he was mentally wholly and 
continuously disabled from performing any and every kind of 
duty pertaining to his occupation except the formal action of 
opening an envelope and doing such duties as a detail clerk would 
do, and that these were not a part of his occupation. It also tends 
to corroborate the further statement of the same witness that he 
allowed Mr. Bellows to do what he did because it would be 
better for him to keep his mind occupied what little time he was 
there. 


[3] This and much other testimony of the same character 
tends strongly to prove that upon the attempt of Mr. Bellows to 
perform the duties of his position after his injury it became evi- 
dent that he was incapacitated; that Mr. Kellogg promptly as- 
sumed the management of the sprinkler department theretofore 
in charge of Mr. Bellows; and that the work which the latter did, 
or attempted to do, thereafter in connection with the business 
was only such as would previously have been done by a clerk or 
other employee by his direction. These did not pertain to his 
previous occupation as manager of the business affairs of the 
department, but to that of his clerks and employees. It tends to 
prove that he was, at all times after the injury, mentally in- 
capacitated for the performance of the managerial duties which 
had theretofore constituted his occupation. The question of dis- 
ability so presented was one peculiarly for the jury to determine. 
The construction of the contract, including the meaning of its 
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words, phrases, and sentences in connection with each other and 
the subject to which it refers, was equally within the province of 
the court. The meaning of the words we are considering and 
similar expressions used in contracts of accident insurance has 
been a frequent subject of discussion in American courts. In 
James v. Casualty Company, 113 Mo. App. 622, 88 S. W. 125, a 
leading and excellently considered case on this subject, the Kansas 
City Court of Appeals was considering the following clause: 

“By wholly disabled, shall be understood that the insured is 
totally unable to perform any part of the duties pertaining to 
the occupation stated above.” 

This, it will be perceived, was the precise question now pre- 
sented to us. The court said: s 

“The occupation of a merchant calls for both mental and phy- 
sical exertion. If ‘wholly disabled’ means that he shall, literally, 
be totally unable to perform any part of his business, then mental 
capacity exercised in merely directing, in a single instance 
a matter the most trivial, as, for instance, to sweep the floor, 
or the physical effort of doing it himself would bar a te- 
covery on the policy. Total mental disability means that one 
must have his faculties entirely suspended; and total physical 
disability means the loss of power to move. It cannot be that 
the parties intended that before an assured could recover on 
the policy he should lie the full period of his injury in a 
state of coma. To interpret the clause in its contractual sense 
as defendant seeks to have us do would render the contract 
utterly fiseless to an assured and would be nothing ‘short, 
practically speaking, of collecting a premium without render- 
ing a consideration. We therefore find ourselves driven back 
to the position taken by the authorities on the construction of the 
first part of the clause, viz. that the disability meant is a dis- 
ability as to the performance of any substantial part of the busi- 
ness.” 

It stated its conclusion as follows: 


“We therefore hold the contract to mean, not that the assured 
was rendered absolutely and literally unable to perform any part 
of his occupation, but that he was disabled from performing sub- 
stantially the occupation stated in the policy.” 

After quoting liberally from that case, Mr. Bacon, in the Fourth 
Edition of his book on Life and Accident Insurance, section 555, 
says that the views so expressed have met with general approval. 
It would be useless to attempt a citation of all the cases which 
support this last statement. Among the Missouri cases which 
preceded it are McMahon v. Supreme Council, 54 Mo. App. 468, 
and Wall v. Casualty Company, 111 Mo. App. 504, 86 S. W. 491. 
It has been followed in Foglesong v. Modern Brotherhood of 
America, 121 Mo. App. 548, 97 S. W. 240, and Ramsey v. In- 
surance Company, 160 Mo. App. 236, 142 S. W. 763. 
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Perhaps the leading American case on this question, outside this 
state, is Young v. Travelers’ Insurance Company, 80 Me. 244, 13 
Atl. 896, with which this defendant had every opportunity to 
become familiar. It construed the same words to which our 
attention is now directed, including the reference to the “occupa- 
tion” of the assured. The court held that while in cases of 
doubt the contract should be liberally construed in favor of the 
assured, yet at the same time legal effect should be given to all 
the language used for the purpose of guarding the company 
against fraud and imposture. We understand that case to hold 
that, in a suit to recover for disability under the clause providing 
for payment in cases where the insured had sustained bodily in- 
juries which should, “independently of all other causes, inmmedi- 
ately and wholly disable and prevent him from the prosecution 
of any and every kind of business pertaining to the occupation 
under which he is insured,” it was only necessary that he should 
be unable to perform all duties indispensable to the prosecution 
of his occupation, and did not apply to the inability to perform 
these simple and subsidiary duties common to all. Expressing 
the same proposition in other and perhaps simpler words, when 
one is disabled from performing those substantial acts which 
characterize his occupation, such common and subsidiary acts 
ceased to pertain to it. 

The Missouri doctrine seems to have met with general approval 
in the courts of other states as well as in the text-books. Bacon 
on Life and Accident Insurance (1917) §§ 541, 554, 555; Fuller 
on Accident, Employee’s Accident and Liability Insurance (1913) 
p. 291 et seq.; Hohn v. Casualty Company, 115 Mich. 79, 72 N. 
W. 1105; Turner v. Casualty Company, 112 Mich. 425, 70 N. W. 
898, 38 L. R. A. 529, 67 Am. St. Rep. 428; Lobdill v. Aid As- 
sociation, 69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. 
St. Rep. 542; Wolcott v. Life and Accident Association, 55 Hun, 
98, 8 N. Y. Supp. 263. 

While the authorities are numerous and not altogether in ac- 
cord, they are overwhelmingly in favor of the doctrine as we 
have stated it. It is not only reasonable, but, in our opinion, 
accords with a strict construction of the contract before us from 
a verbal standpoint most favorable to the defendant. 

[4] III. The word “substantial” runs like a thread through 
the authorities we have cited. It is used in the first instruction 
given for the plaintiff in this case, and its use is relied on by the 
appellant here as the real and substantial error in the trial. The 
instruction is as follows: 

“The court instructs the jury that, if they belived from the 
evidence that Frank L. Bellows received injuries, and that such 
injuries were accidental, and that thereafter, he, at various in- 
tervals, went fo his office for the purpose of transacting business, 
and though they may further believe from the evidence that he 
attempted to transact some business in his office, but, if they 

Vol. LII—19. 
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further believe from the evidence that the matters so attended to 
by the said Bellows were nominal or trivial in character, and if 
they further believe fiom the evidence that as a direct and prox- 
imate result of said injuries he was substantially disabled from 
attending to the duties of his occupation, and that within 200 
weeks after the date of said injuries, and as a direct and prox- 
imate result thereof, he died, then said plaintiff is entitled to 
recover.” 

“Substance,” as its etymology indicates, is that which stands 
under and supports all phenomena whether material or mental. It 
is the essence of the thing itself, and is that element of which the 
law takes notice in administering concrete justice. A proposition 
is substantially true when it is essentially true, and it is essentially 
true when it states the substance of the thing to which it refers. 
We know of no word that can better express the real and practical 
nature and effect of an act than the word “substantially.” - It 
indicates all that is substantial in the result. We think it was well 
chosen to express the meaning which the laws ascribes to the 
words which immediately follow it in the instruction, as they are 
used in the policy. 

IV. The plaintiff in his petition sets forth the provision of the 
policy under which she asserted her right to recover as follows: 

“The said defendant insured the said Frank L. Bellows, among 
other things, against death resulting from accident, and by the 
terms of said contract the policy of insurance, agreed, among 
other things, that if the said Frank L. Bellows should lose his 
life as a result of accident, as aforesaid, within 200 weeks from 
the date of such accident, the said defendant company would pay 
to the beneficiary in said policy, the wife of said Frank L. Bel- 
lows and the said plaintiff herein, the principal sum called for 
by said policy, to wit, $10,000.” 

The defendant in its answer pleaded the entire provision on that 
subject as it is copied in the statement preceding this opinion, 
including the words following: 

“Tf such injuries shall independently and exclusively of all 
other causes, immediately, wholly, and continuously disable and 
prevent the insured from performing any and every kind of 
duty pertaining to his occupation, and during the period of such 
continuous disability and within 200 weeks from the date of ac- 
cident, shall result in any one of the disabilities enumerated 
below, the company will pay the sum specified opposite such dis- 
ability.” 

It is also pleaded that the death of the assured did not come 
within the terms of the policy because the injury, although it oc- 
curred more than 90 days and less than 200 weeks before the 
death, did not immediately, wholly, and continuously disable and 
prevent the insured from performing any and every kind of 
duty pertaining to his occupation. The evidence of the plaintiff 
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raised a substantial issue upon this point which was for the 
jury to determine. e 

[5] We have quoted the first instruction for plaintiff, and 
have determined that it properly presented this issue. The court, 
however, at plaintiff’s request gave the second instruction, which 
is as follows: 

“The court instructs the jury that if they believe from the 
evidence in this case that the death of Frank L. Bellows was 
caused by bodily infirmity or disease, yet, if you further believe 
from the evidence that the said Bellows receivec accidental in- 
juries, on or about September 21, 1912, and that such bodily 
infirmity or disease was directly caused by or was a direct and 
proximate result of such accidental injuries, and that such ac- 
cidental injuries were the direct and proximate cause of his death, 
then said plaintiff is éntitled to recover.” 

Other instructions were given, stating the issues as they were 
presented in the first, and another was given at the request of the 
defendant, stating its theory upon the question of continuous dis- 
ability. The question is presented whether under these facts the 
giving of the second instruction constitutes reversible error. It 
told the jury in words not open to misconstruction that the 
plaintiff was entitled to recover if the death of the insured was 
caused by bodily infirmity or disease directly resulting from his 
accidental injuries. We have seriously considered this question, 
and find no way to escape the conclusion that it constitutes such 
error. The suit is founded upon a contract which only creates 
a liability in the event stated upon its face. There can be no 
recovery otherwise than upon the occurrence of that event, for 
it is so written in the contract. The right to recover must be 
shown to have accrued. By its answer the defendant went no 
further than to waive its statement in the petition by making it 
for itself. The introduction of the policy in evidence determined 
the character of the evidence by which she must support her case. 
Taking the instructions together, they set out two grounds upon 
which a recovery may be had by the plaintiff: (1) Upon proof 
of the facts bringing the death directly within the terms of the 
policy ; and (2) by proof of facts bringing it indirectly within the 
terms of the policy by showing that the death resulted from 
disease induced by the injury. The first instruction required 
proof of continuous disability. The second required no proof of 
intervening disability whatever. That this omission in the second 
is error is not denied, nor can it be denied that the first instruction 
had no tendency to render it harmless. Each covered the whole 
case upon its own distinctive facts. 

[6] The defendant, by its instruction attempted to render the 
error as harmless as it could, by asking the court to tell the jury 
that continuous disability was a necessary element to authorize 
a recovery in case of death from sickness induced by the injury. 
That this was inconsistent with the plaintiff’s second instruction 
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is evident. It simply gave the jury its choice as to which it 
would obey. 

[7] This action has no relation to those cases when a general 
instruction states in general terms all the elements necessary to 
authorize the verdict asked, but fails to specify particulars fairly 
included within those terms. In such cases the opposing party 
may or may not, as he chooses ask a further specification of 
omitted details. An instruction which expressly directs the jury 
to return a particular verdict upon finding a particular fact is not 
rendered harmless by one which tells them not to return such a 
verdict without proof of another fact, because it is impossible to 
obey both unless that other fact be found. It is a doctrine, 
reeking with danger, which imposes upon them the duty of 
making such a choice. 

This exact question was before this court in banc in Hall v. 
Coal & Coke Company, 260 Mo. 351, 168 S. W. 927, Ann. Cas. 
1916C, 375, and was decided, after full consideration in con- 
formity with the views here expressed. 

For the reason stated in the last paragraph we reverse the 
judgment of the St. Louis Circuit Court and remand the cause for 
further proceedings in accordance with the views herein stated. 


Per CurtaM. The foregoing opinion of Brown, C., is adopted 
as the opinion of the court in banc. Graves, C. J., concurs. Wil- 
liams, J., concurs in separate opinion in which Blair, J., joins. 
Faris and Walker, JJ., concur in result; Woodson and Bond, 
J]J., dissent. 


WituiaMs, J. I concur in paragraphs I, II, and III, and in the 
result of the majority opinion. I also concur fully in what is 
said concerning the error in plaintiff’s instruction No. 2. But I 
do not agree that plaintiff’s instruction No. 1 is correct. The 
way I read instruction No. 1 it also fails to require the jury 
to find that the total disability, as defined in said instruction, 
continued from the date of the injury to the date of the death. 
For that reason I think instruction No.1 is also erroneous. 

Blair, J. concurs. 


RIDER v. PREFERRED ACC. INS. CO OF NEW YORK.* 
(New York Supreme Court, Appellate Division, Fourth Department. 
May 1, 1918.) 


INSURANCE—ACCIDENT INSURANCE—INJURIES INTENTION- 
ALLY INFLICTED. 


Under accident policy, where only 10 per cent of the face is payable for 
~*170 N. Y. Supp. 974. 
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an injury intentionally inflicted, only such amount can be recovered, 
where injury was inflicted by an insane person, who understood the 
physical nature and consequences of the act, although he did not 
know that it was morally wrong. 


(For other cases, see Insurance, Dec. Dig. § 464.) 


Foote, J., dissenting. 


Appeal from Trial Term, Oswego County. 

Action by Emma Rider against the Preferred Accident Insurance 
Company of New York. From a judgment for plaintiff upon the ver- 
dict, and an order denying motion to set aside the verdict and for new 
trial, defendant appeals. Judgment and order reversed, with directions. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and 
De Angelis, JJ. 


C. V. Byrne and Thompson & Byrne, all of Syracuse, for Appellant. 
A. B. Rider, of Syracuse, for respondent. 


Kruse, P. J. ‘The policy provides, incase of injury, fatal or 
otherwise, resulting from causes therein stated, “or from injury, 
fatal or otherwise, intentionally inflicted upon the insured by 
himself or any other person. * * * the company’s liability 
shall be one-tenth the amount which would otherwise be payable 
under this policy.” The complaint alleged that the insured re- 


ceived a gunshot wound from a firearm, gun, and revolver fired 
by one Edward Sackett, resulting in the death of the insured. It 
alleges in specific terms that the bodily injuries were not sustained 
by the insured from any of the causes to which the one-tenth 
clause of the policy applies, save that relating to injury inten- 
tionally inflicted upon the insured, and as to that it alleges that, 
at the time of the infliction of such bodily injuries by Sackett 
upon the insured, Sackett was insane, and in such a diseased and 
“deranged condition of mind as to render him incapable of dis- 
tinguishing between right and wrong in relation to said act, 
which caused the death of the insured. 

But in submitting the case to the jury other elements of in- 
capacity were stated as necessary to take the case out of the 
effect of the one-tenth provision in the policy. The jury were told 
that the inability of Sackett to appreciate that the act was morally 
wrong was immaterial ; that if the act of Sackett in firing the shot 
was a voluntary act, and that the injury was inflicted intentionally 
upon the deceased, there could be no recovery for the full face 
of the policy; but if the jury found that Sackett, at the time 
of the shooting was irrational, of unsound mind, and did not 
know the nature and quality of his act, that he did not retain at 
the time sufficient power of mind and reason to understand the 
physical nature and consequences of the act by which he des- 
troyed the life of the insured, and it was involuntary and without 
will committed by him, then the jury may find that the injury 
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was unintentionally inflicted, and the plaintiff may recover the full 
amount of the policy. 

This was repeated, in substance, several times, and finally, at the 
close of the main charge, the jury were again instructed, at the 
request of counsel for the defendant, that if the shooting of 
Rider was the voluntary and willful act of Sackett, and the 
latter at the time had sufficient power of mind and reason to 
understand the physical nature and .consequences of such act, 
and had at the time a purpose and intention to cause the injury 
or death of the insured, then the limitation in the policy is ef- 
fective, and the plaintiff is not entitled to recover more than $750. 

I think the rule of law applied was substantially correct, but the 
facts are lacking to make it applicable to this case. The undis- 
puted evidence of the experts, both those called by the plaintiff, 
as well as those called by the defendant, is to the effect that 
Sackett, though insane, intended to shoot, and injure or kill, 
the insured; that he understood the physical consequences and 
results of such shooting. This opinion was based, not only upon 
the facts assumed most favorable to the plaintiff, but upon the 
personal examination of Sackett by the plaintiff’s experts. I 
think the opinion is not only justified by the evidence, but that the 
undisputed facts and circumstances justify no other conclusion. 

I think the defendant’s motion, made at the trial, to direct a 
verdict in favor of the plaintiff and against the defendant, for 
the sum of $750, with interest from March 11, 1916, the date of 
the service of proof of claim, being one-tenth of the face of the 
policy, should have been granted, and that the judgment should 
be reduced to that amount, with costs of this appeal to the de- 
fendant. 

Lambert, Merrell, and De Angelis, JJ., concur. 


Footer, J. (dissenting). Plaintiff is the beneficiary under an 
accident insurance policy issued by defendant to George P. Rider, 
who was her son. On February 12, 1916, Rider died at Leadville, 
Colo., as the result of a gunshot wound received at the hands 
of Edward H. Sackett. Defendant concedes its liability to the 
extent of $750 and interest. Plaintiff has recovered $7,500 and 
interest. The sole question here is whether a recovery for the 
later amount is permissible under the policy and the admitted 
facts. 

The policy insured against the “effects of bodily injury caused 
solely by external, violent and accidental means,” and for death 
so caused the beneficiary is entitled to receive $7,500, unless she 
is limited to 10 per cent. thereof by a clause in the policy from 
which I quote the part applicable: 

“In case of injury, fatal or otherwise, intentionally inflicted 
upon the insured by himself or by any other person (assaults 
committed for the sole purpose of burglary or robbery excepted) 
or received by the insured upon himself while insane, * * 
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then in all such cases * * * the limit of the company’s 
liability shall be one-tenth the amount which would otherwise 
be payable under this policy.” 

Plaintiff alleges in her complaint that Sackett, at the time he 
shot Rider, “was insane and in such a diseased and deranged 
condition of mind as to render him incapable of distinguishing 
between right and wrong in relation to said act,” etc. Defendant 
did not seriously question at the trial that Sackett’s mind had 
become unbalanced, and that he was so far insane as not to 
appreciate that his act was morally wrong. The question con- 
tested, and finally left to the jury, was whether he had sufficient 
sanity to appreciate the nature of his act, so as to intend it and 
its consequence, within the meaning of the policy. Defendant 
now contends that the trial court should have directea a verdict 
in its favor, because there was no sufficient evidence to support 
the jury’s finding upon this question. 

The opinion evidence of the experts, taken alone, would perhaps 
require a verdict for defendant, because they considered Sackett 
competent to understand the nature and effect of his act, but not 
that it was morally wrong. Insanity to this extent only would not 
justify a finding that his act was not intentional within the mean- 
ing of the policy. Vdn Zandt v. Mut. Ben. Life Ins. Co., 55 
N. Y. 169, 14 Am. Rep. 215. But there was other evidence before 
the jury, consisting, in the main, of Sackett’s acts and conduct, 
both before and after the shooting, upon which the trial court 
properly permitted the jury to form their own opinion. The trial 
court did not rule that the jury could find the shooting uninten- 
tional from the fact, alone, that Sackett was unable to distinguish 
between right and wrong. The general purport of the charge is 
indicated by the following extract: 

“If. Sackett did not at the time of the homicide possess the 
mental capacity to know the nature and quality of the act he was 
committing, if he did not act conciously and voluntarily, and if 
his mind was so diseased that it had ceased to control his action, 
then there was no intentional injury within the meaning of the 
policy. 

This, I think, was a clear and correct statement of the law. It 
could ‘not have left the jury under the impression that they could 
find the shooting unintentional because Sackett may not have 
considered it morally wrong. In view of the charge of the court, 
taken as a whole, I think there was no error requiring a reversal 
pointed out in the exceptions to the charge, or to the refusal to 
charge upon defendant’s requests. Nor do I think the verdict 
should be set aside upon the weight of the evidence. 

The judgment and order should be affirmed, with costs. 
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UNION MUT. AID ASS’N OF MOBILE v. CARROWAY. (1 Div. 32.)* 
(Supreme Court of Alabama. April 25, 1918.) 


3. INSURANCE—CONTRACTS—CONSTRUCTION. 


Forfeiture clauses of insurance contracts are to be liberally construed in 
favor of the insured unless the language is unambiguous and per- 
mits but one reasonable construction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—DEFENSES—POLICY LIMITATIONS—BURDEN 
OF PROOF. 

Where health policy limited benefit for illness of or caused ‘by la grippe 
to two weeks in each year, the fact that illness for which benefit was 
demanded was la grippe, or resulted therefrom, was a defensive 
matter to be pleaded and proved by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 645[1].) 


5. INSURANCE—PROOF OF LOSS—EFFECT. 


In the absence of facts creating estoppel, the statement of insured in his 
proof of loss, as to the nature of his illness, is prima facie, but not 
conclusive, proof of the nature of the illness. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


6. INSURANCE—EVIDENCE—PROOF OF LOSS. 


Statement in proof of loss by insured as to nature of illness is admissible 
against him, to show the nature of the illness. 


(For other cases, see Insurance, Dec. Dig. § 662[1].) 


Appeal from Circuit Court, Mobile County; Saffold Berney, Judge. 
Action by Frank Carroway against the Union Mutual Aid Association 
of Mobile. Judgment for plaintiff, and defendant appeals. Transferred 
— the Court of Appeals under section 6, Act April 18, 1911, p. 449. 
rmed. 


Bestor & Young, of Mobile, for appellant. 
Stevens, McCorvey & McLeod and D. B. Goode, all of Mobile, for 
appellee. 


*78 South. Rep. 792. 


MIDLAND’ CASUALTY CO. v. ANDERSON. (No. 9385.)* 
(Supreme Court of Colorado. May 6, 1918.) 


1, INSURANCE—ACCIDENT INSURANCE—SUFFICIENCY OF 
EVIDENCE. 


In an action on an accident insurance policy where company seeks to 
avoid payment of full amount of policy because of change of oc- 
cupation by beneficiary or by insured, evidence held sufficient to sus- 
tain finding that the usual occupation of insured was mining superin- 


*172 Pac. Rep. 1067. 
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tendent, that given upon issuance of policy, that although temporarily 
employed as timberman for several weeks prior to accident he had 
ceased working as such before accident, and intended resuming his 
work as mining superintendent. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE — ACCIDENT INSURANCE — TEMPORARY 
CHANGE.OF OCCUPATION. 


Where usual occupation of insured is mining superintendent, he is not 
deemed to have.changed his occupation to that of timberman at 
time of accident, where, although he had been temporarily employed 
as timberman for several weeks prior thereto, he had ceased such 
work when accident occurred and was planning to resume his work 
as mining superintendent. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


En Banc. Error to District Court, Ouray County; Thomas J. 
Black Judge. 

Action by Stella C. Anderson against the Midland Casualty Com- 
pany. Judgment for plaintiff, and defendant brings error and applies 
for supersedeas. Supersedeas denied, and judgment affirmed. 


Joseph D. Pender of Denver, for plaintiff in error. 
Millard Fairlamb, of Delta, for defendant in error. 


PHILLIPS v. DULUTH CASUALTY ASS’N. (No. 20846.)* 
(Supreme Court of Minnesota. May 24, 1918.) 


(Syllabus by the Court.) 
INSURANCE—ACCIDENT AND HEALTH POLICY—CONSTRUC- 
TION—DEATH BENEFIT. 


A policy of insurance giving accident and health indemnity construed to 
promise a death benefit when death resulted from sickness as well 
as when it resulted from accident. 


(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from District Court, St. Louis County; Wm. A. Cant, Judge. 
Action by Ellen Phillips against the Duluth Casualty Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


James A. Wharton, of Duluth, for appellant. 
H. W. Stark, of Grand Rapids, for respondent. 


*168 N. W. Rep. 9. 
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CONTINENTAL CASUALTY CO. v. CHASE. (No. 7567.)* 


(Court of Civil Appeals of Texas. Galveston. April 17, 1918. Rehear- 
ing Denied May 16, 1918.) 


3. INSURANCE—HEALTH AND ACCIDENT INSURANCE— 
DEATH FROM ACCIDENT—VIOLATION OF LAW. 

Evidence held to sustain verdict for insured on accident policy as against 
insurer’s contention that he was injured as the result of violation 
of the law in assaulting another. 


(For other caeses, see Insurance, Dec. Dig. § 665[5] 


Appeal from Galveston County Court; George E. Mann, Judge. 
Action by Fred W. Chase against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Reformed and affirmed. 


F. Spencer Stubbs and James B. & Charles J. Stubbs, all of Galves- 
ton, and Manton Maverick and M. P. Cornelious, both of Chicago, IIl., 
for appellant. 

Marsene Johnson, of Galveston, A. F. Jatho,, of Miami, Okl., and 
Elmore Johnson and Roy Johnson, both of Galveston, for appellee. 


* 203 S. W. Rep. 779. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


FULLERTON v. UNITED STATES CASUALTY CO. (No. 31992.)* 
(Supreme Court of Iowa. May 20, 1918.) 


3. INSURANCE—INDEMNITY INSURANCE—P OLICY—CON- 
STRUCTION. 


Policy indemnifying plaintiff against claims for damages on account of 
bodily injury accidentally suffered by any person by reason of the 
ownership, mintenance, or use of a described automobile, covered 
injuries and claims arising from the driving of car by the insured’s 
son, since, when the owner turns the car over to members of his 
family, he may well be held liable on the theory that they act as his 
agents and representatives. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—INDEMNITY INSURANCE—P OLICY—CON- 
STRUCTION. 


Under policy indemnifying against injuries by reason of maintenance or 
use of automobile, mere fact that insured’s son, who was driving 
the car at the time of the accident, was of legal age, did not avoid 
liability of the insured, where the son was just out of school, lived 
at the parental home, was a member of the family, and dependent 
upon his father. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


6. ead STRUCTION—PRACTICAL CONSTRUC- 


Policy indemnifying against claims arising from maintenance and use of 
described automobile, and exempting company from liability for 
accidents occurring while the car was driven by persons under 16 
years of age, was not so free from ambiguity as to exclude consider- 
ation of the practical construction by the parties, since it did not 
clearly state whether'it covered accidents when the car was driven 
by members of the insured’s family of legal age. 


(For other cases, see Insurance, Dec. Dig. § 154.) 


7. INSURANCE—INDEMNITY POLICY—LIABILITY. 


Though indemnity policy limited liability to loss actually sustained and 
paid in money in satisfaction of a judgment after trial on the issues, 
the company was liable where it, having undertaken the defense of 
> oa. withdrew therefrom and repudiated its obligation to de- 
end. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from District Court, Polk County; L. De Graff, Judge. 

Suit by Robert Fullerton against the United States Casualty Com- 
pany. Decree for plaintiff, and defendant appeals. Affirmed. 

The opinion sufficiently states the case. 


Sullivan & Sullivan, of Des Moines, for appellant. 
Nourse & Nourse, of Des Moines, for appellee. 


* 167 N. W. Rep. 700. 
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Weaver, J. On July 14, 1913, the defendant, a liability insur- 
ance company, by its duly authorized agent issued a policy of 
insurance to Robert Fullerton, plaintiff herein, indemnifying him 
for the period of one year against loss arising or resulting from 
claims for damages on account of bodily injuries sustained or 
alleged to have been suffered by any person or persons by reason 
of the ownership, maintenance, or use of a certain described 
Pierce-Arrow automobile kept and used by said owner for the 
purpose of business calls and pleasure. Among other things, the 
policy provided that in case any suit was brought to enforce 
a claim of that nature, plaintiff would promptly give notice there- 
of to the company, which would assume and conduct the defense 
in plaintiff’s name, but at its own cost, whether the claim so 
sued upon was groundless or not. The company’also reserved 
to itself the right to settle any claim at its own cost at any time. 
When the policy was issued it was known and understood by the 
company that plaintiff did not himself drive or operate the car. 
At that time, and at the time of the accident hereinafter men- 
tioned, plaintiff was a resident of the city of Des Moines, and 
head of a family. He had a son and daughter, both of whom had 
arrived at their majority, but were still living at home as de- 
pendent members of his family. On July 3, 1914, while the policy 
was in full force, plaintiff’s said son, Donald P. Fullerton, ac- 
companied by his sister and others, was driving the car upon the 
streets of Des Moines for pleasure. A collision occurred between 
said vehicle and a buggy occupied by one Hockenberg and wife 
and a friend, Mrs. Jacobson, with the result that the persons 
last mentioned, or some of them, were injured. The Hockenbergs 
having made claim for damages, the insurance company came 
forward and took charge of the negotiations for a settlement, 
which was finally effected for the sum of $1,250 paid by the in- 
surer. 

Mrs. Jacobson also presented a claim for damages on her own 
account, and for a considerable period negotiations were carried 
on between her and the appellant looking to an ‘adjustment of 
such claim without litigation, but no agreement upon the amount 
to be paid was reached. In December, 1914, Mrs. Jacobson 
brought suit upon her claim in the district court of Adair county 
naming as defendant in such action Donald P. Fullerton, son of 
the plaintiff in this action. Plaintiff promptly gave notice of 
this action to the insurance company, which caused its own at- 
torneys, Sullivan & Sullivan, to appear and assume conduct of 
the defense. As the district court of Polk county afforded a more 
convenient venue for all parties, Sullivan & Sullivan requested 
counsel for Mrs. Jacobson to dismiss the suit in Adair county and 
begin it anew in Polk county, agreeing if this was done that they 
would appear thereto for the defense and accept or waive service 
of formal notice. This agreement was made and performed. The 
action in Adair county was dismissed and petition filed in the 
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district court of Polk county in time for the January, 1915, term 
of the district court. Service of notice was accepted December 
23, 1914. On December 30, 1914, Sullivan & Sullivan, appearing 
for the defense, filed a motion to require plaintiff to give a cost 
bond. On February 18, 1915, and before the issues had been 
settled, Sullivan & Sullivan withdrew their aappearance for the 
defense, and appellant thenceforward took no part in said action. 
No explanation of such withdrawal appears in the record of that 
case, but the position taken by the appellant in the case at bar, 
as hereinafter shown, indicates that it acted on the theory that 
the claim asserted by Mrs. Jacobson in that action was not one 
against which the policy insurance afforded any indemnity. When 
the defense had thus been abandoned by appellant, plaintiff herein 
employed other counsel, Nourse & Nourse, to appear in said 
cause, and later by their assistance effected a settlement by the 
terms of which Mrs. Jacobson accepted $1,500 paid by the plain- 
tiff herein in full satisfaction and discharge of her claim for dam- 
ages against both Robert Fullerton and Donald P. Fullerton. 
Ther@after plaintiff brought the present action in equity to correct 
the policy issued by the defendant, and to recover thereon the 
amount expended in satisfying the Jacobson claim, and in payment 
of counsel fees for service in that case after the defense thereof 
had been abandoned by the company. 

In his petition plaintiff sets out the facts substantially as 
hereinbefore related. He further avers that the policy was applied 
for and issued with the mutual agreement and understanding that 
it was to cover all damages and claims for damages resulting 
from injury to any person by the operation of said car when 
driven by his servant or any member of his family, and if the 
contract as written is found not to be fairly susceptible of that 
construction, then it does not express the real contract between 
the parties, and it shoud be reformed or corrected to express 
such intent. The defendant denies the allegations of the petition 
in so far as it charges any failure of the policy to express the con- 
tract of insurance, and denies that it has in any manner failed to 
perform its agreement. It admits the issuance of the policy 
sued upon, but alleges that the injuries to the Hockenbergs and 
Mrs. Jacobson occurred while the car was being driven by Donald 
P. Fullerton, plaintiff's adult son, and that such injuries created 
no liability on the part of the plaintiff herein against which the 
policy undertook to indemnify him. As a further answer it is 
alleged that if plaintiff paid damages to Mrs. Jacobson as alleged, 
it was a purely voluntary act on his part, and defendant is under 
no contract obligation to reimburse him for such expenditure. 

Trial to the court upon the issues thus joined resulted in plain- 
tiff’s favor, and a decree for the relief prayed was entered. The 
defendant appeals. Affirmed. 

[1, 2] I. The first proposition argued by counsel is that plain- 
eft failed to make a case for reformation of the policy of insur- 
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ance. It is fundamental, of course, that to be entitled to equitable 
relief of this kind, the party asking it must show not only that 
the alleged mistake occurred, but also that it was mutual. In 
other words, it must be made to appear that by mistake the con- 
tract as Written fails to express the mutual intent of the parties, 
and if the mistake be denied, the fact must be established by a 
clear and satisfactory preponderance of the evidence. Basing 
its contention upon the law as thus stated, appellant argues that 
no mutual mistake appears to have been made in the terms of 
the policy as written. If plaintiff’s case were left to rest solely 
upon his own unaided testimony as a witness on the trial below, 
this objection would have to be held good, for in some respects 
his statements of what occurred when the insurance was taken 
out is vague and uncertain; but taking all the circumstances at- 
tending that transaction together with the practical interpretation 
put upon the policy by the company as well as by plaintiff from 
the time of its issuance down to the date when the company 
withdrew from the Jacobson suit, there is little room for doubt 
that both considered and treated the contract as providing in- 
demnity against claims for damages arising from or caused by 
the operation of the plaintiff’s car in the course of its ordinary 
use as specified in the policy, without respect to the fact whether 
the car was being driven by the plaintiff himself, or by any other 
member of his family acting with his permission or by his 
authority. While plaintiff does not attempt to state the language 
used in the negotiations between him and the defendant’s agent, 
he says the subject was discussed, and that he understood that 
the policy to be issued would cover the use of the car by the 
members of his family, and that if any accident occurred in 
such use, the company undertook the defense of damage claims so 
arising. The agent does not deny that such was the mutual 
understanding. He speaks of his general custom to have the 
terms of insurance issued by him clearly understood, but says, 
“T don’t know what was said at this particular time; I can’t re- 
member.” Turther, with reference to the writing out of the 
policy as issued, he says, “I signed Exhibit A [the policy], and 
the blanks were filled out by a clerk under my direction ; that is, 
I gave the policy writer the information to fill out the blanks. Q. 
And did that, as you understand it, cover the items that you gave 
him or her to put in the policy expressed in this exhibit? A. I 
think so. Q. And this at the time expressed what you thought 
the policy ought to be? A. At the time the policy was issued. Q. 
That is what you intended to have in the policy just as it appears ~ 
now? A. At the time the policy was issued.” 

It does not even appear that the witness read the policy after it 
was filled out by his clerk. He does say that he was told, or 
that he knew the fact to be, that Mr. Fullerton did not himself 
drive or operate the car, and that he so informed the company ; 
but aside from this he states nothing from his own independent 
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recollection as to the terms discussed between him and the plain- 
tiff. The policy itself describes the use to which the car is 
devoted as being “for business calls and pleasure.” In other 
words, it was a family car, such a car, as in most families having 
such a convenience, is ordinarily used and is expected and in- 
tended to be used quite indiscriminately not only by the family 
head, but also by his wife, sons, and daughters so far as they are 
reasonably competent so to do. That such was the understand- 
ing of the company is sufficiently shown by a clause in the policy 
which exempts the insurer from liability for injuries when the 
car is being driven by any one under 16 years of age. 

Still further, as bearing upon the understanding by the com- 
pany as to the nature of its agreement, we find, as already noted, 
that on being notified of the accident, it promptly responded, 
took charge of thé negotiations for settlement with the Hocken- 
bergs, and in fact made such settlement, paying a very substantial 
sum to effect it. It sought a similar settlement with Mrs. Jacob- 
son, but failed to reach an agreement on terms, and when she 
brought suit against plaintiff’s son, the driver of the car, it 
again responded to plaintiff’s notice and took up the defense, and 
not until a later date did it discover a reading or construction of 
its policy which would relieve it from liability. That during all 
this time plaintiff believed and acted upon the belief that his 
policy covered a case of this kind is very evident, and that de- 
fendant gave him every reason to understand that such was its 
own construction of their contract is equally clear. We are of 
the opinion, therefore, that if any reformation of the policy was 
necessary to entitle plaintiff to a recovery, the proved facts and 
circumstances to which reference has been made afford ample 
support for a decree granting such relief. 

[3] II. We are not, however, persuaded that a reformation of 
the policy was necessary to plaintiff’s recovery. The contract as 
written indemnifies the plaintiff against claims for damages on 
account of bodily injury “accidentally suffered or alleged to have 
been suffered * * * by any person or persons by reason of 
the ownership, maintenance, or use” of the described automobile. 
This clearly does not limit the indemnity to claims for damages on 
account of injuries occurring while the insured is personally using 
the car, but extends to all claims of that nature made by reason 
of his ownership or maintenance thereof. While we have held 
that the owner of an automobile is not liable for injury caused to 
another by the neglect of a person, even a member of his own 
family, who attemps to operate the car without the authority, 
express or implied, of such owner, yet we have never held that 
one who purchases and owns an automobile for family use, and 
permits it to be used by the dependent members of his family for 
their own pleasure, may not be held liable for their neglect in 
such use of it. Reynolds v. Buck, 127 Iowa, 601, 103 N. W. 946; 
Sultzbach v. Smith, 174 Iowa, 704, 156 N. W. 673, L. R. A. 1916F, 
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228; Kayser v. Van Nest, 125 Minn. 227, 146 N. W. 1091, 51 
L. R. A. (N. S.) 970; Birch v. Abercrombie, 74 Wash. 486, 133 
Pac. 1020, 50 L. A. R. (N. S.) 59; Ploetz v. Holt, 124 Minn. 
169, 144 N. W. 745; Hays v. Hogan, 180 Mo. App. 237, 165 S. 
W. 1125. On the contrary, we think it may well be said that when 
a car Owner gives it over to the use of his family, and permits 
it to be operated by the dependent members thereof, the individ- 
uals to whom it is so intrusted may properly be considered his 
representatives or agents in such a sense that their negligence in 
the use of the car is imputable to him, and that persons injured 
by reason of such negligence without fault on their own part may 
hold such owner liable for damages so sustained; and if such be 
the law, then the policy in suit indemnifies the plaintiff against it. 
(See cases last above cited.) Indeed, the clause in the policy al- 
ready mentioned, exempting the company from liability when the 
accident occurs while the car is being driven by any one under 16 
vears of age, seems to be an implied concession or recognition of 
such liability, where the driver is any member of the family 
over that age. 

[4] In avoidance of this proposition appellant pleads and relies 
upon the admission that Donald P. Fullerton was of legal age at 
the time of the accident. It is true that the son had arrived at 
his majority. He was, however, a young man, just out of school, 
living at the parental home, a member of the family, and as-yet 
dependent upon his father. Under such circumstances, the mere 
fact that he was more than 21 years old would not gequire the 
application of any other rule of law we have already stated. 

[5] Moreover, it is to be said that ordinarily a contraet, the 
meaning or effect of which has been settled by the practical in- 
terpretation placed thereon, requires no reformation, but may be 
enforced according to such meaning. In other words, where the 
evidence sufficiently shows that parties to a contract have both 
so construed it as to import a liability on part of either, and both 
have acted thereon in accordance with such understanding, such 
construction will be adopted by the court. Daily v. Minnick, 117 
Iowa, 567, 91 N. W. 913, 60 L. R. A. 840; Pratt v. Prouty, 104 
lowa, 419, 73 N. W. 1035, 65 Am. St. Rep. 472; St. Louis G. 
& L. Co. v. City, 46 Mo. 121; Fuller v. Fidelity Co., 94 Mo. App. 
490, 68 S. W. 222. 

Counsel remind us at this point that the rule by which effect 
is given to the conduct of the parties to the contract as indicating 
the proper construction to be placed upon its terms is applicable 
only where the written agreement is ambiguous or doubtful, and 
they say the writing now under consideration is clear and un- 
equivocal. Admitting the general correctness of the rule that 
resort is to be made to the practical construction of a contract 
by the parties thereto only where there is some decree of obscurity 
or doubt in the language employed, we cannot say that the policy 
in suit is in all respects so free from ambiguity as to exclude con- 
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sideration of the evidence referred to. For example, the policy 
containes a provision which exempts the insurer from liability 
where the injury occurs while the car mentioned in the policy is 
“being driven by any person under sixteen years of age,” or while 
such car “‘is being used for any other purpose than that specified in 
the schedule.” The schedule referred to describes the permissible 
use of the car as being “for business calls and pleasure.” Does 
the exemption of the insurer where the driver is under 16 years 
of age imply an admitted liability where the driver is a member 
of the family of the insured over 16 years of age? Again, the 
limitation of the use of the car to “business calls and pleasure” is 
very general and indefinite, if not elastic, and affords a very 
appropriate instance for considering the attitude and conduct of 
the insurer with reference thereto. Are the “business calls” 
mentioned those strictly personal to the owner, or do they include 
those of his wife and children and members of his family? Is 
the use of the car for “pleasure” a use for his pleasure alone, or 
does it include use by members of his family over 16 years of 
age for their pleasure or for the pleasure of their guests and 
friends to whom they extend the ordinary courtesies of social 
life? Again, there is a clause of the policy which provides that 
when any accident happens, the assured shall at once notify the 
company; and if “any claim is made on account of such accident,” 
like notice shall be given; and “if any suit is brought to enforce 
such a claim,” the company on notice thereof “shall defend such 
suit,” etc. The terms “any accident,” “any claim,” and “any 
suit” are very broad, and although, when construed solely in 
connection with all the terms of the policy and without reference 
to extrinsic circumstances, they could properly be restricted with- 
in the narrow limits for which appellant contends, yet such limita- 
tions are not so clearly expressed as to exclude all room for con- 
struction. In other words, if the language be open to construc- 
tion at all, we can conceive of no sound reason for not applying 
the rule as to practical construction of the parties if there be 
any evidence showing such fact. 

For the reason stated, we are satisfied that the trial court 
correctly interpreted the contract of insurance. 

[6] III. We are further disposed to the view that the in- 
surance company having, with full knowledge of the facts, under- 
taken to defend against the claim and suit of Mrs. Jacobson at 
its own cost and on its own responsibility, it could not, while the 
case was still pending and undetermined, rightfully abandon it 
for no better reason than its belated conviction that the policy 
did not impose upon it the duty to assume such defense. The 
company had not only bound itself to assume the defense of 
“any claim” against which it undertook to indemnify the plain- 
tiff, but had also carefully excluded him from all right to act 
independently of the company in the matter of such suit by a 
provision in the policy that the “assured shall not voluntarily 

Vol. LII-—20. 
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assume any liability either before or after the accident, nor shall 
he, without the written consent of the company, incur any ex- 
pense or settle any claim except at his own cost, nor interfere in 
any negotiation for settlement or in any legal proceeding con- 
ducted by the company on account of any claim.” When, there- 
fore, it was notified of the accident and of the claims of the 
Hockenbergs and Mrs. Jacobson, the company was called upon to 
act, either to deny that it was under any obligation in the matter, 
and leave the plaintiff and his son to conduct the defense in their 
own way and upon their own responsibility for making a de- 
fense or settlement, as it should find expedient. It accepted the 
latter alternative, took the business out of the hands of the in- 
sured, made its own settlement with the Hockenbergs, and took 
exclusive control of the defense to the suit of Mrs. Jacobson. Such 
conduct of the parties was tantamount to an agreement or mutual 
concession that the policy was intended to cover these claims for 
damages, and both parties have proceeded on that basis to a settle- 
ment with the Hockenbergs, and on to a point midway in the 
Jacobson suit; the insurer will not be permitted then to change 
front, abandon a defense it had undertaken, and escape liability 
on the plea that it has mistaken the nature of its obligation. Ifa 
precedent for such holding be needed, it may be found in a well- 
considered decision by the New Hampshire court (Sanders v. 
Insurance Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688), 
where, speaking upon a very similar question, it is said: 

“The view that the contract means that the insurance company, 
after taking control of the proceedings in a suit against the as- 
sured, cannot therefore be discharged except by payment of the 
indemnity to the assured or securing his discharge from the claim, 
is thought to best conform to the intent of the parties, and is 
adopted.” 


See, also, Lombard v. Maguire, 78 N. H. 110, 97 Atl. 892. 


Quite in point also is Fuller v. Fidelity Co., 94 Mo. App. 490, 
68 S. W. 222. There the defendant had insured an employer 
against liability for personal injuries to his employees. One 
Goza, an employee, being injured in the operation of an elevator, 
made claim for damages, and the insurer on notice from the em- 
ployer assumed the defense and conducted it to final settlement. 
Later another employee, one Hobert, suffered a similar injury in 
the same elevator, and also made claim for damages, but the in- 
surer denied liability on the theory that the policy did not cover 
injuries so arising; but the court, referring to the company’s 
act in defending and settling the Goza Case, said: 

“We are thus furnished with the indubitable evidence of the 
meaning the defendant assigned to the policy. As said in the case 
of St. Louis Gaslight Company v. City of St. Louis, 46 Missouri, 
121: ‘In @ case of this kind, whose interpretation should prevail ? 
If the court gives one different from that understood by the 
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parties, it * * * makes a new contract—the very thing most 
to be avoided. If it leaves the parties to be governed by their 
understanding of their own language, it, in effect, enforces the 
contract actually made. That they should be so permitted to con- 
strue their own agreement accords with every principle of reason 
and justice.’ It is obvious from the acts and declarations of the 
parties that they understood the policy to cover the liability of 
plaintiff to.its employees for injuries suffered by them while en- 
gaged in work, in and about its elevators, and, that being so, it 
becomes our duty to adopt that understanding as the proper 
guide to its meaning.” 

The rule so applied is manifestly a reasonable one, and no 
principle of law is suggested by counsel which prevents its appli- 
cation to this case. 

[7] IV. We are cited to a clause of the contract to the effect 
that the right of the insured to maintain an action against the 
company is limited to cases of “loss actually sustained and paid 
in money in satisfaction of a judgment after trial of the issue,” 
and it is said that the payment of Mrs. Jacobson by plaintiff was 
by way of a settlement, and not in satisfaction of a judgment. 
But this provision can avail the appellant nothing in this case. 
It repudiated its obligation to assume and carry the defense to 
final judgment, and having abandoned the case, it left the assured 
at liberty to take up the defense and contest the claim to final 
judgment, or, if so advised, to make the most favorable settle- 
ment possible. He pursued the latter course, secured a settle- 
ment, paid the money, and received from Mrs. Jacobson a dis- 
charge in full of all claims against himself and son on account of 
her injury. It is admitted in the record that the settlement so 
made was a reasonable one, that the damages paid were not ex- 
cessive, and that the attorney fee paid Nourse & Nourse for 
services in conducting the defense after the withdrawal of Sulli- 
van & Sullivan is also teasonable. 

We find nothing in the record requiring a reversal of the de- 
cree of the district court, and it is therefore affirmed. 

Preston, C. J., and Gaynor and Stevens, JJ., concur. 
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BANK OF COTTON VALLEY v. McINNIS et al. (No. 21286.)* 


(Supreme Court of Louisiana. April 1, 1918. Rehearing denied May 
27, 1918.) 


(Syllabus by the Court.) 
2. INSURANCE—FIDELITY INSURANCE—CONTRACT — W AR- 
RANTIES. 


Where parties to a contract of fidelity insurance make certain facts the 
basis of the contract, the courts will not assume to correct the 
understanding of the parties as to the materiality of such facts. 


(For other cases, see Insurance, Dec. Dig. § 266.) 


3. INSURANCE—FIDELITY INSURANCE—WARRANTIES— 
AVOIDANCE OF CONTRACT. 


Where the parties to such contract have stipulated that a fact is material, 
the false representation of the existence or nonexistence of any such 
fact will avoid the contract. 


(For other cases, see Insurance, Dec. Dig. § 266.) 


Appeal from Second Judicial District Court, Parish of Webster; 
J. N. Sandlin, Judge. 

Suit by the Bank, of Cotton Valley against J. F. McInnis, as prin- 
cipal, and the American Bonding Company and the Fidelity & Deposit 
Company, as sureties. Judgment for plaintiff, and the sureties appeal. 
Judgment reversed, and judgment rendered in favor of the sureties, 
rejecting plaintiff’s demand at its cost. 


Blanchard & Smith, of Shreveport, for appellants. 
Roberts & Roberts, of Minden, and Muff & Roberts, of Shreveport, 
for appellee. 


SOMMERVILLE, J. The Bank of Cotton Valley sues J. F. 
McInnis, its cashier, as principal, and the American Bonding 
Company and the Fidelity & Deposit Company, as sureties, to 
recover from the principal, J. F. McInnis, $5,904.93, and from 
the sureties, $5,000, being the total amount of the surety bond 
carried by the bank with the defendants to indemnify it for any 
loss it might sustain by larceny or embezzlement committed by 
J. F. McInnis during the life of the bond, under certain terms and 
conditions. 

The defendants filed exceptions to the citations, which were 
overruled. Defendants filed each an exception of no cause or 
right of action, and these two exceptions were, by agreement, 
referred to the merits. 

The substance of defendants’ answers is that they owed nothing 
under the bond; that the many violations of its terms and con- 
ditions released them. 


There was judgment in favor of plaintiff and against McInnis 
for $5,904.93, and against the bonding companies for $5,000. 


*78 South. Rep. 727. 
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McInnis has not appealed, and the judgment is final as to him. 
The bonding companies have appealed, and seek to set aside the 
judgment. 

The original bond was for one year, dated May 15, 1911, and 
a renewal or continuation certificate provided for under the bond 
was issued by the bonding company for twelve months more on 
April 6, 1912. The right to continue the bond in force was 
given upon the payment of a fixed premium, and upon the appli- 
cation of the employer, which application in the instant case read 
in part: 

“This is to certify that since the issuance of the above-bond, 
Mr. J. F. McInnis, hereinafter called employee, has faithfully, 
honestly and punctually accounted for all money and property in 
said employee’s control or custody as my or our employee, 
has always had proper fund or securities on hand, and is not now 
in default as such employee.” 

This certificate was signed by the Bank of Cotton Valley by 
its vice president. 

The bond sued upon was issued and accepted upon the follow- 
ing conditions, among others: 

“That all statements made, or which may at any time be made 
by the employer, or any of the officers of the employer, in con- 
nection with this bond, or any continuance hereof, are warranted 
by the employer to be true; that the employee has not been in 
arrears or in default in any position in the employer’s service ; 
* * * that if the employer, or any of the officers of the em- 
ployer, become aware of the employee gambling, speculating, or 
committing any disreputable, lewd or unlawful act, the em- 
ployer shall immediately notify the surety in writing; that the 
employer shall observe, or cayse to be observed, all due or cus- 
tomary supervision over the employee for the prevention of de- 
fault; that there shall be a careful inspection of the accounts 
and books of the employee at least once in every twelve months 
from the date of this bond, and that no act giving rise to a claim 
hereunder shall be condoned, nor shall any loss hereunder be 
settled without the written assent of the surety; * * * that 
as long as the surety and the employer agree so to do this bond 
may be continued in force from year to year, and in case of such 
continuance, the surety’s liability shall be the same as if this bond 
had been originally written for the term including the period of 
such continuance.” 

The continuation certificate was made to cover “the same 
position and subject to all the covenants and conditions” of the 
bond. 

This suit was brought during the existence of the continuation 
certificate. 

The evidence shows that McInnis, as cashier of the plaintiff 
bank, defaulted, and there is a final judgment against him for the 
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amount of said defalcation. This defalcation is alleged by plaintiff 
in its petition to have taken place “during the life of said original 
bond and continuation certificate by his fraudulent acts of lar- 
ceny, embezzlement and other fraudulent acts and false entries 
on the books of said bank of which he had control,” etc. 

In its application to the American Bonding Company, the plain- 
tiff bank answered, among others, the following questions : 

“Is the applicant now, or has he been from any cause, indebted 
to the bank, or its officers? If so, state particulars, stating 
amount, how incurred, and how payment is to be secured. A. 
No.” 

“Is applicant now, or about to be, engaged in, or interested in, 
any other business or employment than in the bank’s service? 
A. Small insurance business.” 

“In case of the applicant working as teller, will he be required 
to balance his accounts daily and report same to his superior 
officers? A. Yes.” 

“Will a record of such report be kept? A. Yes.” 

“In case of applicant handling cash or securities, how often will 
the same be examined and compared with the books, accounts, 
and vouchers, and by whom? A. Loan committee of bank once 
a month.” 

“Has applicant always faithfully, honestly, and punctually ac- 
counted to you for all moneys and property heretofore under his 
control and custody as your employee? A. Yes.” 

“Are applicants’s accounts at this date in every respect correct, 
and proper securities, property, and funds on hand to balance his 
accounts? A. Yes, 

“Are the passbooks of your depositors periodically balanced? 
A. Yes.” 

“How often? A. Monthly.” 

“By what employee of the bank? A. Cashier.” 

“How many officers and employees are engaged in the active 
service of the bank? A. One.” 


At the end of the above questions and answers there is an 
agreement to this effect: 


“It is agreed that the above answers shall be warranties, and 
form a part and be conditions precedent to the issuance, continu- 
ance, or any renewal of or substitution for the bond that may be 
issued by the American Bonding Company of Baltimore, in favor 
of the undersigned, upon the person above named.” 


The foregoing questions and answers have been quoted for 
the reason that each one in turn has been violated by the plain- 
tiff bank; and, as they, under the agreement, are “warranties,” 
and form part of and are made conditions precedent to the issu- 
ance, continuance or renewal of, or substitution for, the bond, 
they have the effect of defeating plaintiff’s claim for indemnity. 


As before stated, plaintiff, in its petition, alleges that McInnis, 
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while acting as cashier of the bank and in the employ of peti- 
tioner, did, during the life of said original bond and continuation 
certificate, defraud your petitioner out of over $5,000 by fraud- 
ulent acts and false entries on the books of the bank. Yet, in 
answer to the question propounded at the time of the issuance of 
the continuation certificate, the officers of the plaintiff bank an- 
swered that McInnis was not indebted to the bank or its officers. 
Plaintiff seeks to excuse itself on the score of ignorance. But it 
was its duty to know the condition of the books of the bank, and 
to know whether McInnis was indebted to the bank or not. The 
cash of the bank was not balanced daily, as the bank agreed 
should be done by McInnis. On the contrary, it went many days, 
sometimes as many as nine days, without being balanced. It was 
further stipulated that the loan committee of the bank would 
examine and compare the books, accounts, and vouchers once a 
month, which was not done. McInnis did not faithfully, honestly, 
and punctually account to the bank for all moneys and property 
under his control or custody as employee. The accounts at the 
date of the continuation certificate, and prior thereto, were not 
correct ; and the property and funds in his hands did not balance 
his accounts. The passbooks of the depositors of the bank were 
not balanced monthly. Instead of only one officer or employee 
being engaged in the active service of the bank, there were several 
persons, although they were not all employed by the bank. They 
were in the bank on the invitation of McInnis, and they were 
discharging the duties of bank clerks to the knowledge of some 
of the officers of the plaintiff, although, at the time of such ser- 
vice, said officers did not know that the persons referred to were 
signing and issuing cashier’s drafts. 

In addition to the small insurance business which plaintiff said 
McInnis was engaged in with its approval, he was also engaged 
in the cotton business, to the knowledge of the officers of the bank. 
The cotton business was clearly speculative, and it had been 
stipulated in the bond “that if the.employer, or any of the officers 
of the employer, become aware of the employee gambling, specu- 
lating, etc, * * * the employer shall immediately notify the 
surety in writing.” This the employer did not do. 

[1-3] The statements made by the bank in its application to 
the bonding company are very material to the contract entered in- 
to by it and the defendants, and have very important bearings 
upon the risk assumed by the latter. They were declared to be 
warranties, and the nonobservance of those warranties vitiated 
the contract. 

Plaintiff and defendants agreed that the answers to the ques- 
tions propounded to plaintiff by defendants should be warranties 
and form parts of and be conditions precedent to the issuance, 
continuance, or any renewal of, or substitution for, the bond that 
was issued by the American Bonding Company of Baltimore, in 
favor of plaintiff. 
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It lies within the power of contracting parties to make any 
matter material to the contract, although such matter may seem 
to be of little or no value to either party to the contract. When 
the parties themselves have seen fit to make certain facts the basis 
of a contract of fidelity insurance, the courts will not assume to 
correct the understanding of the parties as to the materiality of 
such facts. When the parties have stipulated that fact is mat- 
erial, the false representation of the existence or nonexistence 
of any such fact will avoid the contract. Hunt v. Fidelity & 
Casualty Co., 99 Fed. 242, 39 C. C. A. 496; Willoughby v. 
Fidelity, etc., Co., 16 Okl. 546, 86 Pac. 56, 8 Ann. Cas. 609. 

The case of Ellzey, Receiver, v. Massachusetts Bonding & In- 
surance Co., 77 South. 642, recently decided, was similar in all re- 
spects to the facts of this case, and it was therein held that re- 
covery could not be had on the fidelity insurance bond therein 
sued on. Weil v. New York Life Insufance Co., 47 La. Ann. 
1405, 17 South. 853; Brignac v. Pacific Life Insurance Co., 112 
La. 574, 36 South. 595, 66 L. R. A. 322; Bertrand v. Franklin 
Life Ins. Co., 119 La. 423, 44 South. 186; Winkler Brokerage Co. 
v. Fidelity & Deposit Co., 119 La. 735, 44 South. 449; Title 
Guaranty & S. Co. v. Niehols, 224 U. S. 346, 32 Sup. Ct. 475, 56 
L. Ed. 795. 

It is therefore ordered, adjudged, and decreed that the judg- 
ment appealed from be annualed, avoided, and reversed, and that 
there now be judgment in favor of the defendants the American 
Bonding Company and the Fidelity & Casualty Company of Mar’ - 
land, rejecting plaintiff's demand at its cost. 

O’Neill, J., concurs in the decree. 


C. S. BRACKETT & CO. v. GENERAL ACCIDENT, FIRE & LIFE 
ASSUR. CORP. Limited. (No. 20842.)* 


(Supreme Court of Minnesota. May 31, 1918.) 
(Syllabus by the Court.) 


INSURANCE—NOTICE OF LOSS—TIME—SUFFICIENCY—QUES- 
TIONS OF FACT—WAIVER OF CONDITIONS. 

The evidence was such that it devolved upon the jury, and not the court, 
to determine whether the written notice of an accident given 35 
days after its occurrence was timely under the terms of the accident 
insurance policy issued by defendant to plaintiff. 

The provision in the policy, that no condition therein shall be 
waived, except by written indorsement signed by a designated officer, 
does not apply to the conditions to be performed after the occur- 


"* 167 N. W. Rep. 798. 
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rence of the loss, or of the event upon which a loss may be predi- 
cated. 


(For other cases, see Insurance, Dec. Dig. §§ 555, 668[14].) 


Appeal from District Court, Hennepin County; John H. Steele, 


ge. 

Action by C. S. Brackett & Co. against the General Accident, Fire 
& Life Assurance Corporation, Limited. From a judgment for plaintiff, 
and the denial of a motion for judgment notwithstanding the verdict, or 
in the alternative a new trial, defendant appeals. Affirmed. 


Watson, Sexton & Mordaunt, of Minneapolis (P. J. McLaughlin, of 
St. Paul, of counsel), for appellant. 
Kerr, Fowler, Schmitt & Furber, of Minneapolis, for respondent. 


Hout, J. Defendant issued an indemnity policy to protect 
plaintiff against loss arising from accidents in the operation of 
automobiles used in its business. While this policy was in force, 
and on February 27, 1914, an automobile so used collided with 
and injured one Boll while riding a bicycle. Boll sued plaintiff to 
recover damages; defendant declined to defend. Boll had judg- 
ment, which plaintiff paid, and then brought this action to be 
reimbursed. The trial resulted in a verdict in favor of plaintiff. 
Defendant appeals from the order denying its motion made in the 
alternative, for judgment notwithstanding the verdict for a new 
trial. 

There can be no question of plaintiff’s right to recover the 
amount awarded by the verdict, provided such right was not lost 
because of a failure to give defendant such notice of the accident 
as the terms of the policy call for. The two provisions bearing 
upon this issue read: 

“C, ‘The assured, upon the occurrence of an accident, shall 
give immediate written notice thereof, with fullest information 
obtainable at the time, to the corporation’s head office at New 
York City, or to its duly authorized agent. * * * 

“K. No condition or provisison of this policy shall be waived 
or altered except by written indorsement attached hereto and 
signed by the United States Manager, or the Assistant United 
States Manager, nor shall knowledge possessed by any agent or 
by any other person be held to effect a waiver of or a change in 
any part of this contract.” 

Immediate notice, in contracts of the sort here involved, means 
notice given within a reasonable time after the occurrence of the 
event under or on account of which a claim may be made upon 
the insurer. Ermentrout v. Girard F. & M. Ins. Co., 63 Minn. 
305, 65 N. W. 270; Fletcher v. German American Ins. Co., 79 
Minn. 337, 82 N. W. 647; Hagstrom v. American Fidelity Co., 
137 Minn. 391, 163 N. W. 670. Where the facts are in dispute, 
it becomes usually a question for the jury whether the notice is 
timely. In the case last cited, no extenuating circumstances ap- 
pearing, it was held, as a matter of law, that a delay of 52 days 
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in giving the notice destroyed the right to maintain an action on 
the policy. In the case at bar written notice did not reach de- 
fendant until the thirty-fifth day after the accident ; but, we think, 
the evidence made it a case for the jury to say whether there was 
a compliance with the provision of the policy. 

From the evidence the jury could find that on the day of the 
accident plaintiff telephoned Marsh & McLennan, the general 
agents of defendant in Minneapolis, of the occurrence and the 
details as then known, the communication being with one Preston, 
the employee of the firm who customarily attended to matters 
pertaining to the policy in question ; that Preston assured plaintiff 
that the matter would be taken care of by defendant ; that Preston 
also notified one Carley, officing with Marsh & McLennan and 
employed by the attorneys of defendant to investigate and adjust 
injuries received in accidents covered by defendant’s policies ; 
that within 10 days Carley came to plaintiff’s officers and stated 
that he had located the only eyewitness there was to the accident ; 
that on the thirty-fifth day after the collision Carley again came 
to plaintiff’s place of business, and, upon defendant’s blanks, 
made out a written report of the accident, which, at his request, 
the driver of the automobile concerned and an officer of plaintiff 
signed, which report Carley took away, and which defendant 
received and retained without a suggestion that it was untimely, 
until more than a month later. 

Unquestionably Marsh & McLennan were proper agents to 
whom notice could be given. Crystal Ice Co. v. United States 
Ins. Co., 159 Mich. 102, 123 N. W. 619; Lamontagne v. Standard, 
etc., Ins. Co., 226 Mass. 161, 115 N. E. 244. Notice was received 
by these agents promptly, and, although not in writing, it was 
acted on without delay by Preston and Carley, at least the jury 
could so find. The investigation, the opportunity for which was 
intended to be secured by the written notice, was had There is no 
testimony that the authority of Preston to receive notices of 
accidents, in behalf of Marsh & McLennan and defendant, and 
communicate the same to Carley, was in any manner limited, nor 
that of Carley to investigate the same in defendant’s interest. In 
Fidelity & Casualty Ins. Co. v. Mountcastle, 200 S. W. 862, 
it was held that the giving of verbal notice was a circumstance to 
be considered by the jury in determining whether a subsequent 
written notice was given with reasonable promptness. There is 
also some testimony, though much discredited by written reports, 
that it was customary to give notice of accidents orally to Marsh 
& McLennan’s office, and that the claims arising therefrom were 
investigated and adjusted without other notice. 

In our opinion, there are facts and circumstances in the record 
sufficient to take the question to the jury whether the written 
notice was given within a reasonable time. Numerous decisions 
may be cited holding various extenuating circumstances to take 
the question to the jury whether, under provisions similar to the 
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one in this policy, a written notice is timely when given after a 
lapse of time of approximately the same length as here, or even 
greater. Fletcher v. German Am. Ins. Co., 79 Minn. 337, 82 
N. W. 647; Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 
22 Sup. Ct. 833, 46 L. Ed. 1193; Lyon v. Railway Passenger 
Ass’n Co., 46 Iowa, 631; Knickerbocker Ins. Co. v. Gould, 80 III. 
388; Harnden v. Milwaukee M. Ins. Co., 164 Mass. 382, 41 N. 
E. 658, 49 Am. St. Rep. 440; Greenough v. Phcenix Ins. Co., 206 
Mass, 247, 92 N. E. 447, 138 Am. St. Rep. 383; Solomon v. Con- 
tinental Fire Ins. Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 
682, 73 Am. St. Rep. 707; People’s Accident Ass’n v. Smith, 126 
Pa. 317, 17 Atl. 605, 12 Am. St. Rep. 870; Hughes v. Central 
Accident Ins, Co., 222 Pa. 462, 71 Atl. 923; Curran v. Nat. Life 
Ins. Co., 251 Pa. 420, 96 Atl. 1041; Edgefield Mfg. Co. v. Mary- 
land Casualty Co., 78 S. C. 73, 58 S. E. 969. Of course, where 
no extenuating circumstances appear, and facts are undisputed, a 
shorter delay than 35 days in complying with the provision for 
immediate written notice may, as a matter of law, preclude re- 
covery. Such are the cases, cited by appellant of Foster v. Fide- 
lity & Casualty Co., 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833; 
Smith, etc., Mfg. Co. v. Travelers’ Ins. Co., 171 Mass. 357, 50 
N. E. 516; Finley v. United States Casualty Co., 113 Tenn. 592, 
83 S. W. 2, 3 Ann. Cas. 962. 


Appellant makes the claim that provision K in the policy, first 
above quoted, excludes waiver from consideration. It is not clear 
that the issue of waiver of written notice was submitted to the 
jury. But even if the charge may be so construed, we think 
appellant’s position is not sound that waiver of written notice 
could not be shown. The provision K relates to the conditions 
of the policy, and not to their performance. In Washburn-Halli- 
gan Co. v. Merchants,’ etc., Fire Ins. Co., 110 Iowa, 423, 81 N. 
W: 707, 80 Am. St. Rep. 311, it is said that numerous authorities 
state the effect of a provision like K thus: 


“It ‘applies only to those conditions and provisions in the policy 
which relate to the formation and continuance of the contract of 
insurance, and are essential to the binding force of the contract 
while it is running, and does not apply to those conditions which 
are to be performed after the loss has occurred, in order to enable 
the assured to sue on his contract, such as giving notice and 
furnishing preliminary proofs.’ ” 

Many decisions are cited to the proposition in the opinion. 
Under this rule it was competent to prove waiver of written notice 
in the usual manner. The Iowa Supreme Court, in Farmers’ 
Handy Wagon Co. v. Casualty Co. of America, 167 N. W. 204, in 
a case of this kind say: 

“The general agent was notified by word of mouth. He acted 
upon that, notice, * * * and fairly led the other party to 
believe by his conduct that the giving of written notice as stipu- 
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lated in the contract was unnecessary. The oral notice, being 
thus acted on, made the stipulated written notice an idle formality. 
In these circumstances it is so well settled that the defendant is 
estopped to defend with the lack of the written notice as that we 
will cite no authorities for the proposition that it is estopped.” 

See, also, Ermentrout v. Girard Fire & Marine Ins. Co., 63 
Minn. 305, 65 N. W. 270. 

We have already adverted to the fact that the jury could find 
that the telephone notice was acted upon by defendant and the 
accident investigated. North British & Mercantile Ins. Co. v. 
Crutchfield, 108 Ind. 518, 9 N. E. 458; Harris v. Phoenix Ins. Co.., 
85 Iowa, 238, 52 N. W. 128; Willis v. Germania, etc., Ins. Co., 
79 N. C. 285; Petit v: German Ins, Co. (C. C.) 98 Fed. 800. 

We think the evidence justified a recovery, and that no error 
occurred in the trial to defendant’s prejudice. 

The order is affirmed. 


——__~.- «> 


CARTHAGE STONE CO. v. TRAVELERS’ INS. CO. (No. 18894.)* 
(Supreme Court of Missouri. In Banc. May 17, 1918.) 


INSURANCE—EMPLOYERS’ INDEMNITY—DUTY TO MITI- 
GATE DAMAGES. 


Where, after due notice to insurer of injury by accident to employee of 
insured, insurer refused to defend action by the employee against 
insured on the ground that it had decided it was not liable on the 
policy for the injuries sued for, as it had not been notified of the 
accident, but thereafter notified insured that the employee’s action 
could be settled for $150, half of which it offered to pay, which offer 
was not accepted by insured, the insurer was liable to insured for 
the full amount of judgment of $3,000 thereafter recovered by the 
employee against insured; the insured not being bound, by any duty 
to mitigate damages, to settle for $150 and then litigate whether it 
was insurer’s duty to defend or pay that amount in order to recover 
such amount paid in settlement. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Bond, J., dissenting. 


Appeal from Circuit Court, Jasper County; D. E. Blair, Judge. 

Action by the Carthage Stone Company against the Travelers’ In- 
surance Company. From judgment in the circuit court for plaintiff, 
defendant appealed to the Court of Appeals, where judgment was re- 
versed, and case certified to the Supreme Court, 186 Mo. App. 318, 172 
S. W. 458. Judgment of the circuit court affirmed. 


O. C. Mossman, of Kansas City, and McReynolds & Halliburton, of 
Carthage, for appellant. 
Bailey & Bailey and Howard Gray, all of Carthage, for respondent. 


* 203 S. W. Rep. 822. 
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Brown, C. This case is certified to us by the Sprinfield Court 
of Appeals upon a division of opinion in that court stating the 
constitutional grounds therefor. 

The plaintiff is a corporation engaged in quarrying stone in this 
state. The defendant is a Connecticut corporation doing the 
business in this state of selling indemnity insurance against 
liability of employers for accidents sustained by employees in the 
course of their employmemnt. In June, 1908, it sold and issued 
to plaintiff its policy, whereby it agreed with plaintiff, “as re- 
spects bodily injuries accidentally sustained, including death at 
any time resulting therefrom,” as follows: 

(1) “To indemnify the assured against loss by reason of the 
liability imposed upon him by law for damages on account of such 
injuries.” (2) “To serve the assured upon notice of such injuries 
by such investigation thereof, or by such negotiation or settle- 
ment of any resulting claims as may be deemed expedient by the 
company.” (3) “To defend in the name and on behalf of the 
assured any suits which may at any time be brought against him 
on account of such injuries, including suits alleging such injuries 
and demanding damages therefor although such suits, allegations 
or demands are wholly groundless, false or fraudulent.” (4) 
“To pay all costs taxed against the assured in any legal proceed- 
ing defended by the company, all interest accruing after entry of 
judgment upon such part thereof as shall not be in excess of the 
limits of the company’s liability as hereinafter expressed, all ex- 
penses incurred by the company for investigation, negotiation or 
defense, and the expense incurred by the assured for such im- 
mediate surgical relief as shall be imperative at the time any 
such injury is sustained.” 

By its terms—the agreement contained in it—the policy was 
made subject to the following condition: 

(1) “No action shall lie against the company to recover for 
any loss under paragrph 1, foregoing, unless it shall be brought 
by the assured for loss actually sustained and paid by him in 
money in satisfaction of a judgment after trial of the issue.” (2) 
“No condition or provision of this policy shall be waived or 
altered except by indorsement attached hereto signed by the 
president, a vice-president, secretary, or assistant secretary of the 
company.” i 

All the questions before us in this appeal relate to the effect of 
these provisions of the policy considered in connection with the 
= of the parties with respect to the matters to which they 
relate. 

In April, 1909, and while this policy was in force, one David 
O. Perry, an employee of the plaintiff in a capacity which brought 
him within the terms of the policy, was injured in the course of 
his employment. The question arose and was tried in this case 
as to whether notice was given by the plaintiff to the defendant 
immediately upon the occurrence of the injury in accordance with 
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a requirement of the policy. There was evidence tending to 
prove that it was, and also that it was not given. The jury, 
upon a proper submission of this point, resolved it in favor of 
the plaintiff, and, upon an examination of the evidence and in- 
structions upon which it was submitted, we see no reason to 
disturb the verdict in that respect, so that it is eliminated, except 
in so far as the existence of the controversy may be an element 
in other questions. The fact will be assumed. November 4, 1911, 
Perry instituted suit in the Jasper circuit court against this 
plaintiff to recover $4,000 on account of his injury, and caused 
service to be had upon this plaintiff, who immediately trans- 
mitted to defendant the process so served, including a certified 
copy of the petition. In answer it received from McReynolds & 
Halliburton, acting as attorneys for defendant, under date of 
November 17, 1911, the following: 

“In the matter of the case of David O. Perry v. Carthage 
Stone Company, returnable to the November term, 1911, circuit 
court for Jasper county, Missouri, we, as local attorneys for the 
Travelers’ Insurance Company, are instruced to notify you that 
the company has been waiting to hear from you as to whether 
or not this case was ever reported to the Travelers’ Insurance 
Company ; that they have no record of it and to date have not 
received any information from Mr. Logan as to whether the 
case was reported at the time. Pending the receipt of this infor- 
mation, they instruct us to advise your company and Mr. Logan 
on behalf of the Travelers’ Insurance Company that the Trav- 
elers’ Insurance Company will file through us the necessary 
pleadings in the case to protect against a default, but that our 
action in so doing shall not be a recognition of liability on the part 
of the insurance company for the case, and shall be without pre- 
judice to the rights of either party. We write you this letter 
under instructions of Mr. O. C. Mossman, attorney for the Trav- 
elers’ Insurance Company, at Kansas City, Missouri. We also 
inclose herewith a copy of the letter we this morning received 
from Mr. Mossman in regard to the case of Perry v. Carthage 
Stone Company.” 

On January 5, 1912, the same attorneys wrote the plaintiff as 
follows: 

“In the case of D. O. Perry v. Carthage Stone Company, in 
which we appeared and filed answer for you, after notifying you 
that we did so at the request of the Travelers’ Insurance Com- 
pany, with the further notice that the Travelers’ Insurance Com- 
pany did not hold themselves bound by appearing to answer, to 
defend the case, and did not admit any liability to you by appear- 
ing and answering; that they appeared and answered simply 
for the purpose of holding the case until they could determine 
whether they were under liability to you on account of the alleged 
injury. We have been instructed by the Travelers’ Insurance 
Company to withdraw as attorneys in that case, and to notify 
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you that it will be necessary for you to employ attorneys to 
look after and defend that case, as the Travelers’ Insurance 
Company has decided that it is not liable to you for the injuries 
alleged and sued for in that case. So you are hereby notified 
that we, as attorneys for the Travelers’ Insurance Company, will 
not appear further in that case in the defense thereof, and that, 
if you desire to defend in that case you will employ attorneys to 
defend in your behalf.” 

On February 12, 1912, the following entry was made in the 
case: 

“By leave of court- McReynolds & Halliburton withdraw as 

attorneys for defendant” 
—and on April 1, 1912, the demurrer they had filed was overruled, 
the matter being taken up by consent,” with permission to answer 
over on or before May 5th. On June 13th the matter was again 
taken up, judgment for. want of answer entered for plaintiff, 
an inquiry of damages was had, and final judgment entered for 
$3,000. This judgment was afterward set aside, but finally re- 
entered and paid by the plaintiff. 

In the meantime, and on April 8, 1912, the attorney of de- 
fendant at Kansas City wrote to plaintiff the following letter: 

“T wish to formally advise you that the case of Perry v. Your 
Company can be settled for $150.00. Inasmuch as the Travelers’ 
Insurance Company have declined the defense of this case, of 
which fact you have heretofore been informed. I desire to say 
that that company by way of compromise offers to pay one-half 
of the suggested amount, or $75.00, for a release and a stipula- 
tion for dismissal in the case. I wish also in this connection to 
advise you that it is your duty to mitigate the damages as much 
as possible, and that your claim against the insurance company 
can only be for such amount as was necessary for you to pay in 
settlement of the case. While in your city on the 5th inst. I 
took this matter up with Mr. J. D. Harris, attorney for the plain- 
tiff, and advised him as to our position. You may consider this 
proposition open for ten days.” 

The court excluded this letter and also evidence offered by 
defendant tending to prove that a settlement could have been 
made at that time for $150. To this exception was duly saved. 
The jury found for the plaintiff, and this judgment for $3,081.75 
was duly entered upon the verdict, from which this appeal was 
taken to the Springfield Court of Appeals. That court, in an 
opinion by Sturgis, J., in which Robertson, P. J., concurs, held 
that the judgment should be reversed, and the cause remanded 
for retrial, and summarizing its conclusions as follows: 

“We think the facts of this case clearly bring the plaintiff 
within the rule conceded by it, that a person under the general 
rule now under consideration should pay a sum to mitigate his 
damages when he has the right to recover that sum from the 
wrongdoer, and that this defendant did in effect say to the plain- 
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tiff that this case can be settled for $150, and you may settle for 
that amount, and we will litigate as to whether it was our duty 
to defend the case; and, if the issue is found against us, the 
judgment may be for $150 and your costs to date.” 

Farrington, J., dissented in an opinion questioning the conclu- 
sion of the majority as to the effect of the letter of April 8, 1912, 
in connecction with the provisions of the contract of insurance 
hereinbefore set out, and holding that the judgment of the trial 
court should be affirmed. We think that the dissenting opinion 
correctly states the law applicable to the facts of this case, and 
agree with the conclusion at which it arrives. We therefore 
adopt the opinion of Judge Farrington, which will be found re- 
ported in 186 Mo. App. 332, 172 S. W. 458, and following, as the 
opinion of this court. The judgment of the circuit court for 
Jasper county is accordingly affirmed. 

Railey, C., concurs. 


Per CurtAM. The foregoing opinion of Brown, C., is adopted 
as the opinion of the court en banc. All concur except Bond, J., 
who dissents, concurring in the majority opinion of the Spring- 
field Court of Appeals, 186 Mo. App. 318, 172 S. W. 458. 


WOLF v. 2TNA ACCIDENT & LIABILITY CO. OF HARTFORD, 
CONN.* 


(New York Supreme Court, Appellate Division, First Department. May 
31, 1918.) 


1. INSURANCE—INSURANCE AGAINST THEFT=LIMITATION 
OF LIABILITY. 


It is competent for an insurance company to insert a clause, in the con- 
tract insuring against theft of personal property, limiting liability to 
cases where there are visible signs of entry, or where there is direct 
proof of theft. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—CONSTRUCTION AGAINST DRAWER—THEFT. 


In the absence of a clause, in a policy insuring against a theft of 
personal property, limiting liability to cases where there are visible 
signs of entry or where there is direct proof of theft, to construe 
the policy as requiring such proof violates the rule of construction 
of uncertain or ambiguous language, if it be stich, against the party 
that drew the contract. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


3. INSURANCE—INSURANCE AGAINST THEFT—PROOF OF 
LOSS. 

In suit to recover on a policy insuring against theft of personal property, 
it is insufficient to show loss or disappearance of an article insured, 


~ *170 N. Y. Supp. 787. 
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but it is sufficient to show a loss under circumstances which not only 
support an inference of theft, but which, even if not excluding the 
possibility of mistake, are strong and persuasive that a theft was 
committed. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—INSURANCE AGAINST THEFT — QUESTION 
FOR JURY. 


In an action on a policy against theft of personal property, whether a 
theft was committed is an inference of fact for the jury. 


(Tor other cases, see Insurance, Dec. Dig. § 668[10].) 


5. INSURANCE—INSURANCE AGAINST THEFT—LARCENY— 
BURDEN OF PROOF. 


In an action on a policy insuring against theft, the burden of proof of 
larceny is on plaintiff, requiring only the support of a preponderance 
of the evidence. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


6. INSURANCE—INSURANCE AGAINST THEFT—EVIDENCE OF 
“LOSS—WEIGHT—QUESTION FOR JURY. 


In an action on a policy insuring a diamond against theft, the weight 
to be attached to the acts of plaintiff's wife in searching for the stone 
as an indication that it was lost, and not stolen, was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


7. INSURANCE—INSURANCE AGAINST THEFT—FELONIOUS 
INTENT. 


That a diamond, insured against theft, was placed in a particular re- 
ceptacle, from which only plaintiff and his wife were authorized to 
remove it, and that they did not remove it after last placing it there, 
and its removal was by some unaythorized person, was sufficient 
proof of felonious intent; the form of policy not requiring visible 
signs of entry or direct proof of theft. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Smith and Page, JJ., dissenting. 


Appeal from Appellate Term, First Department. 

Action by Irving Wolf against the tna Accident & Liability Com- 
pany of Hartford, Conn. From a determination of the Appellate Term, 
reversing an order setting aside verdict, and directing verdict for de- 
fendant, defendant appeals. Determination affirmed. 


j Argued before Clarke, P. J., and Laughlin, Smith, Page, and Shearn, 
i. 


Joseph L. Prager, of New York City, for appellant. 
I. Gainsburg, of New York City (George Wolf, of New York City, 
of counsel), for respondent. 


SHEARN, J. [1-5] The fact that thieves ply their calling as a 
rule when there are no witnesses to detect them is what leads ° 
people to resort to insurance of their personal property against 
theft. If practically direct proof of theft is necessary in order to 
recover, these insurance policies have little, if any, value. The 
forms of the policies are prepared by the insurance companies. 

Vol. LII—21. 
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It is, of course, entirely competent to insert a clause in the con- 
tract limiting liability to cases where there are visible signs of 
entry, or where there is direct proof of theft. In the absence of 
such provisions, to construe the contract as requiring such proof, 
not only violates the rule of construction of uncertain or am- 
biguous language, if it be such, against the party that drew the 
contract, but is practically tantamount to holding that these 
policies are mere snares, for no sensible person would pay pre- 
miums on insurance against theft, knowing that there was little 
or no likelihood of recoving indemnity unless a witness to the 
theft could be produced. Of course, it is not sufficient merely 
to show a loss or disappearance of an article insured; but it is 
sufficient, in my opinion, to show a loss under circumstances 
which not only support an inference of theft, but which, even if 
not excluding the possibility of mistake, point strongly and per- 
suasively to the conclusion that a theft was committed. The in- 
ference of fact is one to be drawn by a jury, and while the burden 
of proof of larceny is on the plaintiff, that burden does not have 
to be sustained beyond a reasonable doubt, as in criminal cases, 
but requires only the support of a preponderance of the evidence. 

Considering the evidence in the case of Stitch v. Fidelity & 
Deposit Co., 159 N. Y. Supp. 712, Mr. Justice Lehman pertinently 
observed : 

“It establishes that the jewelry was placed in a box which only 
two persons were authorized to open. Neither of these persons 
took out the jewelry. It follows with reasonable probability that 
some unauthorized person opened the box and extracted the only 
articles of value. No unauthorized person would have taken the 
jewelry, except with felonious intent.” 

So here the evidence establishes that the diamond stone was 
placed in a receptacle which only two persons were authorized to 
open. Neither of these persons took the stone out of the re- 
ceptacle after it was last placed therein preceding its disappear- 
ance. To my mind it is reasonable deduction that some un- 
authorized person opened the receptacle and extracted the 
diamond with felonious intent. In the case at bar, we have 
the additional fact that the plaintiff and his wife, who lived 
very modestly in a small flat, employed no servants, and had no 
visitors, except the wife’s father. In addition, we have the un- 
usual circumstance that two days after the stone was last placed 
in the receptacle, and a fortnight before the loss was discovered, 
there was a stranger alone in the apartment with the plaintiff’s 
infant for a period of four hours. This stranger was the colored 
janitor, from whose workshop, according to plaintiff’s evidence, 
it was possible to look into the window of the plaintiff’s kitchen 
and observe the movements of plaintiff, his wife, and her father 
on the night, two days before the supposed theft, when they took 
the stone from the jar and held it up to the gaslight to examine 
it. The significance of this fact is that it afforded an opportunity 
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to observe the diamond and its replacement in the jar, and ac- 
counts the otherwise inexplicable search of glass jars in a kitchen 
for the purpose of finding valuables. It is true, as stated by Mr. 
Justice Smith, that there is no proof that the janitor was in his 
room when the diamond was being examined in the kitchen; but 
the janitor was a witness, and his testimony. contains no denial 
that he was in his workshop on the evening in question, or that 
he looked from his workshop window into the plaintiff’s kitchen 
and watched the movements there during the examination of the 
stone. This is significant, because the whole trend of the proof 
showed that the janitor was suspected. 

Other circumstances that must have influenced the jury were 
the contradictions in the testimony of the janitor. The jury 
would clearly have been warranted in finding that he was not 
telling the truth as to certain material parts of his testimony, and 
there would be at once suggested the query as to why he was 
concealing the truth. For example, he first testified, on direct 
examination, that he learned that the diamond was lost in June, 
1916, a few days or a week after he had spent the four hours in 
plaintiff’s apartment. Later, on cross-examination, he testified 
that he did not hear anything about the diamond until September, 
1916. Still later he again changed his testimony, and said that 
he was acquainted with the loss by a detective in June, 1916. 
Being cross-examined concerning his testimony as to plain- 
tiff’s wife asking him whether a stone would burn, he was 
asked, “Q. So you knew she was speaking about a diamond 
stone?” and he answered, “I didn’t know whether it was a dia- 
mond or some other kind of a stone,” which led the trial justice 
to ask, “Did you think it was a paving stone, or jewelry of some 
kind?” The janitor answered, “I didn’t have any idea of what 
kind it was.” Further, when being examined with reference 
to his attendance at the trial, the janitor gave testimony which 
was contradicted by the plaintiff. The jury credited the plaintiff, 
and by their verdict discredited the janitor. When, in addition 
to circtimstance pointing to theft, the jury found that the person 
suspected was not telling the truth under oath, the inference of 
theft, to be deduced from all the circumstances in the case, was 
fortified strongly. 

[6,7] There is no doubt but that a fair argument could be 
made, on the evidence of the search made of the premises and in 
the basement by the plaintiff’s wife subsequent to discovering the 
loss, in favor of the defendant’s contention that there was no 
theft, but a mere careless loss of the stone. Considering how 
much the plaintiff’s wife evidently prized this stone, which had 
in its setting been her engagement ring, and considering the 
value of the stone, measured by the circumstances in life of the 
plaintiff and his wife, the excited search that she made after 
discovering the loss was not unnatural. At any rate, it did not 
destroy the inference of felonious abstraction to be drawn from 


ty 
| 
| 
i | 
| 
| 
‘i 
; 

+ 
ie 
af 
j 





314 Insurance Law Journal, Vol. 52. [Aug., 1918. 
the other circumstance of the case, and the weight to be attached 
to the acts of the wife was for the jury to determine. If this 
were a case where the stone had been left on a dressing table, 
or carelessly or thoughlessly placed where it was liable to be 
lost, much stronger proof would be required. But this is no 
such case. The facts and controlling importance are that the 
stone was placed in a particular receptacle, from which only the 
plaintiff and his wife were authorized to remove it, and that they 
did not remove it after last placing it there; and its removal by 
some unauthorized person was sufficient proof of felonious in- 
tent, under this form of policy. 

We are cited the case of Polstein v. General Accident Co., 173 
App. Div. 938, 158 N. Y. Supp, 868, in which a recovery was not 
permitted, but the facts were very different from those here in- 
volved. In that case the plaintiff's wife was possessed of a 
jeweled platinum watch bracelet, of the value of about $600 or 
$700. This bracelet was kept by her in a glove box, which was 
placed on a table in her bedroom. The watch was used by her 
constantly. She placed the watch in the glove box on March 13, 
1914, and discovered it missing on March 25, 1914. During the 
interval between March 13th and March 25th the plaintiff’s wife 
took from the glove box on frequent occasions long kid gloves, 
and other gloves belonging to herself and other members of the 
family, but on none of these occasions did she look for the watch. 
At the same time that the plaintiff’s wife discovered the loss of 
the watch, she found that a scarf pin and knife and chain be- 
longing to her son were missing. The defendant insurance com- 
pany was notified of the loss of the watch, pin, and the knife and 
chain. After a search made by the plaintiff and his wife for the 
watch, pin, knife, and chain, the pin and the knife and chain were 
found. Plaintiff's wife testified that they had been misplaced. 

The determination of the Appellate term should be affirmed, 
with costs. Order filed. 

Clarke, P. J., and Laughlin, J., concur. 


SmirH, J. (dissenting). The action is upon a policy of 
burglary insurance. The sole question presented is one of fact, 
as to whether the plaintiff made proof that his loss occurred 
through theft. The jury found for the plaintiff. The verdict 
was set aside by the trial justice, who directed a judgment for 
the defendant. This judgment was in turn reversed by the 
Appellate Term, and the verdict reinstated. From this de- 
termination of the Appellate Term, this appeal has been taken 
by permission. 

The plaintiff’s claim substantially is that in the middle of May 
a diamond stone in a ring worn by his wife had become loose in 
the setting; that he removed it from the setting, and his wife 
wrapped it up in some tissue paper, enclosed in in an envelope, 
and put it in a cereal can upon the shelf in the kitchen. The 
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setting apparently was not placed with the stone, although it 
was the intention of the parties to have the stone reset at some 
early opportunity. The setting was kept in a button can. The 
evidence is to the effect that in the latter part of May the plain- 
tiff’s father-in-law was there; that he noticed the absence of 
the ring from his daughter’s hand, and asked about it; that the 
parties then went into the kitchen, took the stone from the cereal 
jar, and were examining it under the electric light, and were 
there about ten minutes. Within a few days thereafter the 
plaintiff and his wife went to Coney Island, and had the janitor 
stay in the room about four hours, with a young child about 
two years old, while they were gone. About a week thereafter, 
the plaintiff’s wife for some reason, looked into the can and 
found the stone missing. The thereupon made a thorough search 
all over the place, and even went down stairs and looked through 
the ashes that were the result of the burning of the garbage, to 
see if the stone was there. She was unable to find it, and noti- 
fied her husband, who gave notice to the insurance company, and 
this action was afterwards brought. 


I am unable to attribute any significance to the examination of 
this stone in the kitchen under the electric light by the plaintiff 
and his wife and his wife’s father. Opposite the window, the 
janitor had a room in the basement. It is not shown that the 
janitor was in his room in the basement, or that there was a light, 
or that he was present at any place where he could have seen 
what was going on. It appears that, from the janitor’s room, 
the lower part of the kitchen, where this ring was being ex- 
amined, could not be seen, and standing out in the courtyard, 
outside of the janitor’s window, nothing definite could have been 
seen, because of net curtains which were hanging upon the 
window. The janitor was in this apartment for four hours 
upon the night that the plaintiff and his wife went to Coney 
Island, and, if he had so desired, he could easily have found the 
stone and have taken it, and this incident as to the examination 
of the stone several days before under the light in the kitchen 
becomes in my view practically immaterial. The question then 
comes down to this: This stone has been lost. This janitor was 
in the apartment for four hours upon one night. He absolutely 
denied that he took the stone. The plaintiff and his wife swear 
that the stone was not seen by them after it was put back in the 
jar the night it was examined. Do these facts, standing alone, 
prove theft? The testimony of the wife is not wholly satis- 
factory. If she had known, as she now swears, that it was last 
put in the jar upon the night it was examined, why did she hunt 
in the garbage and all over the house for it? She swears that 
she noticed that the stone was loose about two days before the 
plaintiff took it out of the setting. She had sworn before that 
the ring (meaning the setting) was put in the little jar as soon 
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as the stone was taken out, and that the ring is still in the button 
jar. She stated: 

“T took the stone and put it into the cereal jar.” 

She was then asked : 

“Q. Do you know when it was you put this ring into the but- 
ton jar? A. About two days before I placed the stone in the jar. 

“Q. About two days before you put the stone in the jar? A. 
No; two days after my husband pushed the stone out of the 
ring.” 

She afterwards swears that, after the stone was pushed out of 
the ring, it was put into a cereal jar. 

“Q. What did you do with the ring? A. Put it in the button 
jar. 

“Q. There was two days elapsed between the time he took it 
out? A. No, sir; there was no lapse of time at all. He took 
the ring, pushed the stone out, and I put the stone in the cereal 
jar, and the ring in the button jar.” 

She swears that she went to get the ring thereafter, because 
she wanted it reset. She was then asked: ' 

Q. Had you made any arrangements with anybody to have it 
reset? A. Yes; I think my husband made some arrangements 
with some jeweler. I don’t remember exactly. 

“Q. Were you to go to the jeweler’s to take it there? A. I 
think; I don’t know; I don’t know; I suppose I was.” 

The janitor denies absolutely having taken the stone, while 
admitting that he was in the apartment, taking care of the plain- 
tiff’s child, the evening the plaintiff and his wife went to Coney 
Island. It may be that the plaintiff's wife was confused in 
giving her testimony, and that her contradiction as to the relative 
time when she put the setting in the button jar and the stone in 
the cereal jar was only the result of that confusion. I agree, 
however, with the trial justice, that the evidence fails to establish 
that this stone was stolen from the plaintiff’s apartment, upon 
which issue the plaintiff has the burden of proof. 

The determination of the Appellate Term, and the order of 
the City Court entered thereupon, should be reversed, and the 
judgment of the City Court reversed, and a new trial ordered, 
without costs of this appeal in the Appellate Term, or in this 
court court, to either party as aginst the other. 

Page, J., concurs. 
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MURPHREE INS. AGENCY v. PINNINGTON. (8 Div. 114.)* 
(Supreme Court of Alabama. May 9, 1918.) 


1, INSURANCE—ACTION BY AGENT—PREMIUM. 


An agent of an insurance company cannot sue in its own name for a 
sum “due * * * as premium on a policy of insurance sold by the 
plaintiff to defendant.” 

(For other cases, see Insurance, Dec. Dig. § 188[1].) 


Appeal from Circuit Court, Madison County; R. C. Brickell, Judge. 

Assumpsit by the Murphree Insurance Agency against William Pin- 
nington. Judgment for defendant, and plaintiff appealed. Transferred 
from the court of Appeals under Acts 1911, p. 449, § 6. Affirmed. 


Taylor & Watts, of Huntsville, for appellant. 
R. E. Smith, of Huntsville? for appellee. 


“*78 Soth. Rep. 854. 


BLANTON v. KANSAS CITY COTTON MILLS CO. (KANSAS 
CITY CASUALTY CO., Garnishee). LUBEK v. SAME. MYERS v. 
GARDNER (KANSAS CITY CASUALTY CO., Garnishee). 

(Nos. 21537-21539)* 


(Supreme Court of Kansas. May 11, 1918.) 


(Syllabus by the Court.) 


3. INSURANCE—EMPLOYER’S LIABILITY —INDEMNITY POL- 
ICY—MODIFICATION—EVIDENCE. 


The insured employers were not operating under the workmen’s com- 
. pensation law when the policies were issued, and attached to them 
were riders excepting the insurer from claims for compensation 
undér that law. Before the end of the insurance period the insured 
came under the compensation law. Held, that it was competent for 
the parties to detach the rider and modify the contract by an 
agreement that the unearned premium should stand as insurance for 
compensation for injuries for the remainder of the insurance year, 
and also held, that the evidence in the case supports the theory that 
such an agreement was made. 


(For other cases, see Insurance, Dec. Dig. §§ 144[1], 665[2].) 


Appeal from District Court, Wyandotte County. 

Action by Charles E. Blanton, a minor, by William H. Blanton, his 
next friend, against the Kansas City Cotton Mills Company and the 
Kansas City Casualty Company, garnishee, and action by William Lubek 
against the same defendant and garnishee, and action by Ernest Myers, 
a minor, by Lydia Myers, his next friend, against Simon A. Gardner, 


* 172 Pac. Rep. 987. 
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Kansas City Casualty Company, garnishee. Judgments for plaintiffs in 
each case against the garnishee, and it appeals. Affirmed. 


D. A. Murphy, of Kansas City, Mo.. McAnany & Alden, Thos. M. 
Van Cleave, and Samuel Maher, all of Kansas City, Kan., for appellant. 

T. A. Pollock, T. F. Railsback, Emerson & Smith, and K. P. Snyder, 
all of Kansas City, Kan., for appellees. 


BLACK MOUNTAIN R. CO. et al. v. OCEAN ACCIDENT & 
GUARANTEE CORP. (No. 510.)* 


(Supreme Court of North Carolina. May 22, 1918.) 


1. INSURANCE—EMPLOYER’S LIABILITY INSURANCE—“LIA- 
BILITY IMPOSED BY LAW.” 


Where employee of railroad contractors was injured, a partner of the 
contracting firm, who reimburses the railroad for a judgment re- 
covered against it because of such injury, sustains a “liability im- 
posed by law,” within meaning of insurance policy indemnifying the 
partnership from “liabilities imposed by law,” due to bodily injury 
to an employee, and partner so reimbursing railroad can recover on 
such policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

(For other definitions, see Words and Phrases, First and Second “Series, 
Liability Created by Law.) 


Brown and Walker, JJ., dissenting. 


Appeal from Superior Court, Buncombe County; Carter, Judge. 

Action by Black Mountain Railroad Company and another against 
the Ocean Accident & Guarantee Corporation. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 


A. Hall Johnston, of Asheville, and F. W. Catlin and A. S. Barnard, 
both of New York City, for appellant. 

Pless & Winborne, of Marion, and H. G. Morrison and J. J. Mc- 
Laughlin, both of Johnson City, Tenn., for appellees. 


"#96 S, E. Rep. 25. 
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LiFE. 


HARRIMAN NAT. BANK vy. HUIET et at. (No. 1548.)* 
(U. S. Circuit Court of Appeals, Fourth Circuit. November 16, 1917.) 


1, EXEMPTIONS—LIFE INSURANCE—CONSTRUCTION OF 
STATUTE. 


Code S. C. 1912, § 2721, provides that life insurance payable to a 
married woman, or to her and her ‘children, shall be exempt from the 
claims of creditors of her husband, with a proviso that, if the premium 
paid in any one year from funds of the husband shall exceed $500, 
the exemption shall not apply to so much of said premium as shall 
be in excess of $500, but such excess, with interest, “shall inure to 
the benefit of such creditors.” Held, that under such statute, con- 
strued in connection with section 3455, which,makes every convey- 
ance with intent to hinder, delay, or defraud creditors void as to 
creditors affected thereby, all premiums paid by a husband in excess 
of $500 in any one year are recoverable, with interest, by his creditors 
in case he dies insolvent, without regard to his solvency or insolvency 
at the time of their payment; but the insurance purchased with pre- 
miums up to $500 per year belongs exclusively to the wife, and cannot 
be taken to pay such claims of creditors. 


(For other cases, see Exemptions, Dec. Dig. § 50[1].) 


Civ. 


< 


2. EXEMPTIONS—LIFE INSURANCE—FRAUD OF INSURER. 

That a husband obtained money by fraudulent representations with which 
to pay premiums of life insurance policies payable to his wife does 
not render the proceeds of such policies subject to the claims of his 
creditors, where they are exempted by statute and the wife was 
not a party to the fraud. 


(For other cases, see Exemptions, Dec. Dig. § 102.) 


3. EXEMPTIONS — ASSIGNMENT OF LIFE INSURANCE POL- 
ICIES—RIGHTS OF BENEFICIARY. 


A wife, who is beneficiary in life insurance policies procured by her hus- 
band, does not lose her interest therein by permitting their assignment 
as security to a creditor of her husband, and their reassignment to her 
by the creditors is not a diversion of assets by the husband in fraud 
of his creditors. 


(For other cases, see Exemptions, Dec. Dig. § 104.) 


4. EXEMPTIONS—LIFE INSURANCE— PREMIUMS PAID BY 
BENEFICIARY. 

Where a husband deposited bonds to secure payment of a premium on a 
life insurance policy payable to his wife, and after his death the wife 
redeemed the bonds and turned them over to his estate, she was equi- 
tably entitled to the amount of the premium paid for their redemption, 
although, if it had been paid by the husband, it would have been 
subject to his debts. 


(For other cases, see Exemptions, Dec. Dig. § 50[1].) 
Knapp, Circuit Judge, dissenting in part. - 


* 249 Fed. Rep. 856. 
Vol. LII—22. 





320 Insurance Law Journal, Vol. 52.  [Sept., 1918. 


Cross-Appeals from the District Court of the United States for the 
Eastern District of South Carolina, at Charleston; Henry A. M. Smith, 
Judge. 

Suit in equity by the Harriman National Bank against Lucy C. Huiet, 
Katharine R. Huiet, the Franklin Sugar Refining Company, the South- 
easteren Life Insurance Company, and the Dime Savings Bank and George 
H. Moffett, administrators d. b. n. of Caleb B. Huiet, deceased. From 
the decree, complainant appeals, and defendant Lucy C. Huiet files cross- 
appeal. Modified and affirmed. 


For opinion below, see 244 Fed. 216. 


Before Pritchard and Knapp, Circuit Judges, and Connor, District 
Judge. 


Augustine T. Smythe, of Charleston (Henry Buist and George L. 
Buist, both of Charleston, S. C., on the brief), for Harriman Nat. Bank 
and administrators d. b. n. of Caleb B. Huiet. 

Walter B. Wilbur, of Charleston, S. C. (Alfred Huger, of Charleston, 
S. C., on the brief), for Lucy C. Huiet, Katharine R. Huiet, and Franklin 
Sugar Refining Co. 

J. P. K. Bryan, of Charleston, S. C., for Lucy C. Huiet. 


PritcHARD, Circuit Judge. This a suit in equity instituted 
in the District Court of the United States for the Eastern District 
of South Carolina by the Harriman National Bank, of the city of 
New York, to subject certain life insurance policies on the life 
of Caleb B. Huiet, an insolvent decedent, to the payment of cer- 
tain debts. 

It appears that the decedent was a merchandise broker in the 
city of Charleston, S. C., carrying on a large business there and 
in other markets; that he became insolvent prior to the 3lst day 
of March, 1914, and on that day made a statement in writing of 
his financial condition to the Harriman National Bank, of New 
York, for the purpose of securing a loan. It is insisted that this 
statement, which purported to have been taken from his books 
of accounts, was not taken from the same, that the figures given 
at that time showing him to be a man of wealth were entirely 
false, and that he thereby practiced a fraud against the Harriman 
National Bank. It is further insisted that the Harriman National 
Bank, by virtue of such fraudulent statement, loaned to Caleb 
B. Huiet the sum of $30,000, without security, in two loans of 
$15,000 each. It appears that the notes representing these two 
loans were each renewed once. However, no payments of any 
kind were made upon the renewal notes, and they are still due 
and owing. 

It further appears that at the time of this transaction decedent 
was investing heavily in life insurance, payable to his wife; his 
life insurance policies at the time of his death, April 8, 1916, 
amounting to $215,000 face value. It is insisted that at that 
time his ‘assets were practically nothing. Lucy C. Huiet, the 
widow of the decedent and principal beneficiary of the policies, 
and Katharine R. Huiet, a daughter, were made parties res- 
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pondent to the suit; also the Franklin Sugar Refining Company, 
which it is alleged was more or less involved in Huiet’s financial 
affairs, and the Southeastern Life Insurance Company, which 
had not at that time paid two of the policies, were made joint 
respondents. It appears that these two policies have since been 
paid into the court, and the Southeastern Life Insurance Com- 
pany no longer has any interest in this suit. George H. Moffett 
and the Dime Savings Bank, of Charleston, S. C., were sub- 
sequently brought in as administrators d. b. n. of deceased. 

The appellee Lucy C. Huiet in her answer avers that she has 
no knowledge as to the exact amount or present status of her 
husband’s indebtedness, and further alleges: 

“That this defendant is informed and believes that said in- 
debtedness was in no way or manner incurred by any false or 
fraudulent representations of the said Caleb B. Huiet.” 

She further denies on information and belief— 

“that at the time that the said indebtedness arose Caleb B. Huiet 
was seriously financially embarrassed, and further avers that to 
the best of her knowledge, information and belief, the said Caleb 
B. Huiet was at the time of the making of such indebtedness fully 
solvent ; and she further denies that she at any time conspired or 
connived with the said Caleb B. Huiet, or any other person or 
persons whomsoever, to cause any diversion of the funds of the 
said Caleb B Huiet as alleged in the bill of complaint.” 

It is further denied by the defendant that she had any knowl- 
edge of the alleged insolvency of her husband at the time of 
payment on account of premiums due on the insurance policies 
in question. Numerous other averments are contained in the 
answer, but we think that those we mention are sufficient for 
the purposes-of this opinion. 

The court below rendered a decree, dated December 23, 1916, 
in which it was adjudged that the creditors were entitled to the 
sum of $1,725.13, with interest from the average date of .pay- 
ment of premiums in the year 1914, and refused all other relief 
to the creditors Subsequently, none of the creditors having 
filed a supersedeas, the impounded fund was paid over to Lucy 
C. Huiet, excepting the sum above mentioned awarded to the 
creditors. This cause comes here on appeal and cross-appeal. 

It is insisted by appellant that the court below erred in not 
decreeing that it was entitled to all the proceeds of the insurance 
where the policies were payable to the wife of decedent; the 
first assignment being in the following language: 

“That his honor, the District Judge, erred in failing to find 
as a matter of law that, when assets of an insolvent are diverted 
to the purchase of insurance in fraud of creditors, the proceeds 
of the policies so purchased should be applied to the payment 
of the debts of those creditors—not merely the amount diverted.” 

By this assignment it is assumed that the decedent purchased 
insurance out of his assets while insolvent. It appears from the 
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evidence that the policies of insurance on the life of Caleb B. 
Huiet at the date of his death, and payable to his wife as bene- 
ficiary, with the exception of the policy for $25,000 in the New 
York Life Insurance Company, were taken out prior to the 
date of the insolvency of decedent, as found by the court below. 
It also appears that at the time this policy was taken out decedent, 
not being able to pay the premium in cash, deposited two bonds 
as collateral security in payment of the same, but that after the 
death of decedent the widow redeemed these bonds and turned 
them over as part of the assets of the decedent. We will pass 
upon the legal effect of this transaction later on. 

[1] The second assignment, in our opinion, raises the real and 
most important question involved in this controversy. This as- 
signment is in the following language: 

“That his honor, the District Judge, erred in failing to find 
as a matter of law that section 2721 of volume 1 of the Code of 
Laws of South Carolina, 1912, when construed with section 3455 
of the same volume, means to exempt from the claims of creditors 
of the two insured such amount of a policy or. policies of insur- 
ance as is purchased with premiums to the amount of $500 per 
annum.” 

Section 3455 of the Code of Laws of South Carolina (1912) 
is as follows: 

“Every feoffment, gift, grant, alienation, bargain, and convey- 
ance of lands, tenements, or hereditaments, goods, and chattels, 
or of any of them, or of any lease, rent, commons, or other profit 
or charge out of the same, by writing or otherwise; and every 
bond, suit, judgment, and execution, which may be had or made, 
to or for any intent or purpose to delay, hinder, or defraud 
creditors and others of their just and lawful actions, suits, debts, 
accounts, damages, penalties, and forfeitures, shall be deemed 
and taken (only as against that person or persons, his or their 
heirs, successors, executors, administrators, and assigns, and 
every of them, whose actions, suits, debts, accounts, damages, 
penalties, and forfeitures, by such guileful, covinous or fraudulent 
devices and practices as is aforesaid, are, shall, or might be in 
any ways disturbed, hindered, delayed, or defrauded) to lhe 
clearly and utterly void, frustrate, and of none effect; any 
pretence, color, feigned consideration, expressing of use, or any 
other matter or thing to the contrary notwithstanding.” 

Also section 2721 is applicable, and should be considered to- 
gether with the section which we have just quoted. It is as fol- 
lows: 

“A policy of insurance upon the life of any person which has 
already been or may hereafter be taken out in which it is ex- 
pressed to be for the benefit of any married woman, or of herself 
and her children, or of herself and children of her husband, 
whether procured by herself or her husband, shall inure to the 
use and benefit of the person or persons for whose use and bene- 
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fit it is expressed to be taken out; and the sum or net amount of 
the insurance becoming due and payable by the terms of the 
policy shall be payable to the person or persons aforesaid, free 
and discharged from the claims of the representatives of the 
husband, or of any of his creditors, or any party or parties claim- 
ing by, through or under him or them or either of them: Pro- 
vided, however, that if the premium paid in any one year out 
of the property or funds of the husband shall exceed the sum of 
five hundred dollars, the exemption from the claims of the 
creditors of the husband shall not apply to so much of said pre- 
mium so paid as shall be in excess of five hundred dollars, but 
such excess, with the interest, thereon, or so much thereof as 
may be necessary, shall inure to the benefit of such creditors if 
the same be necessary for their payment ” 

Section 3455 is practically a re-enactment of the statute of 
Elizabeth, which was intended to prevent one, by donation or 
otherwise, from disposing of his property so as to avoid the pay- 
ment of his debts. However, this section is limited, as we will 
see, to a certain extent, by the second section which we have 
quoted. 

The statutes of South Carolina clearly indicate a purpose to 
guard, as much as possible, the rights of married women. A 
striking illustration of this is the statute which prevents one 
from obtaining a divorce after once being lawfully married. 
These statutes, as we have said, should be considered in pari 
materia, in order that we may ascertain the extent of the limita- 
tion contained in section 2721. It was obviously the purpose of 
the I,egislature to go as far as possible in protecting the rights 
of creditors as against one who might become insolvent by pur- 
chasing insurance for the wife; but when these two statutes are 
considered together it is clear that the Legislature also intended 
to safeguard the rights of the wife. The Legislature no doubt 
considered it improper to permit a husband to divert all of his 
assets under the guise of providing for his wife. Hence the pro- 
vision in the statute that any money invested in insurance, to- 
gether with the interest thereon, in excess of the sum of $500, 
should be subject to the payment of a husband’s debts; that if 
the premium of any one year out of his property or funds should 
exceed this amount that the exemption in favor of the creditors 
“shall not apply to so much of said premium so paid as shall be 
in excess of five hundred dollars, but such excess, with the in- 
terest thereon, or so much thereof as shall be necessary shall 
inure to the benefit of such creditors if the same be necessary for 
their payment.” This was intended to limit the provisions of 
section 2721, which, as will be seen, provides that, where in- 
surance is taken out in favor of the wife and children, “it shall 
inure to the use and benefit of the person or persons for whose 
benefit it was secured,” and further provides that the net amount 
of the insurance thus obtained shall be “free and discharged from 
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the claims of the representatives of the husband, or any of his 
creditors, or any party or parties claiming by, through or under 
him or them or either of them.” 

Under the provisions of this statute it would be absurd to 
say that one could not, by taking out insurance and paying for 
the same out of his own money or property, by this method 
proyide a sum sufficient to protect his wife and children after 
his death. This principle was annunciated in the case of Central 
Bank of Washington v. Hume, 128 U. S. 195, 9 Sup Ct. 41, 32 
L. Ed. 370. That portion of the opinion pertinent to this ques- 
tion is in the following language: 

“Mrs. Hume was confessedly a contracting party to the Mary- 
land policy; and as to the Connecticut contracts the statute of 
the state where they were made and to be performed explicitly 
provided that a policy for the benefit of a married woman shall 
inure to her separate use or that of her children; but if the annual 
premium exceed three hundred dollars, the amount of such excess 
shall inure to the benefit of the creditors of the person having 
the premiums. The rights and benefits given by the laws of 
Connecticut in this regard are as much part of these contracts 
as if incorporated therein, not only because they are to be taken 
as if entered into there, but because there was the place of per- 
formance, and the stipulation of the parties was made with refer- 
ence to the laws of that place. * * * The obvious distinction 
between the transfer of a policy taken out by a person upon his 
insurable interest in his own life, and payable to himself or his 
legal representatives, and the obtaining of a policy by a person 
upon the insurable interest of his wife and children, and payable 
to them, has been repeatedly recognized by the courts. Thus in 
Elliott’s Appeal, 50 Pa. 75 [88 Am. Dec. 525], where the policies 
were issued in the name of the husband, and payable to himself 
or his personal representatives, and while he was insolvent were 
by him transferred to trustees for his wife’s benefit, the Sup: eme 
Court of Pennsylvania, while holding such transfers void as 
against creditors, say: ‘We are to be understood in thus deciding 
this case that we do not mean to extend it to policies effected 
without fraud directly and on their face for the benefit of the 
wife, and payable to her; such policies are not fraudulent a; to 
creditors, and are not touched by this decision’ In the use of 
the words ‘without fraud,’ the court evidently means actual fraud 
participated in by all parties, and not fraud inferred from the 
mere fact of insolvency; and, at all events, in McCutcheon’s 
Appeal, 99 Pa. 137, the court say, referring to Elliott’s Appeal: 
‘The policies in that case were effected in the name of the hus- 
band, and by him transferred to a trustee for his wife at a time 
when he was totally insolvent. They were held to be valuable 
choses in action, the property of the assured, liable to the pay- 
ment of his debts, and hence their voluntary assignment operated 
in fraud of creditors, and was void as against them under the 
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statute of 13 Elizabeth. Here, however, the policy was effected 
in the name of the wife, and in point of fact was given under 
an agreement for the surrender of a previous policy for the same 
amount also issued in the wife’s name. * * * The question 
of good faith or fraud only arises in the latter case; that is, 
when the title of the beneficiary arises by assignment. When it 
exists by force of an original issue in the name, or for the benefit 
of the beneficiary, the title is good, notwithstanding the claims of 
creditors. * * * There is no anomaly in this, nor any conflict 
with the letter or spirit of the statute of Elizabeth, because in 
such cases the policy would be at. no time the property of the 
assured; and hence no question of fraud in its transfer could 
arise as to his creditors. It is only in the case of the assignment 
of a policy that once belonged to the assured that the question 
of fraud can arise under this act.’ And see Attna Nat. Bank v. 
U. S. Life Ins. Co. [C. C.] 24 Fed. 770; Pence v. Makepeace, 65 
Ind. 345; Succession of Hearing, 26 La. Ann. 326; Stigler v. 
Stigler, 77 Va. 163; Thompson v. Cundiff, 11 Bush [Ky.] 567. 

“Conceding, then, in the case in hand, that Hume paid the 
premiums out of his own money, when insolvent, yet, as Mrs. 
Hume and the children survived him, and the contracts covered 
their insurable interest, it is difficult to see upon what ground 
the creditors, or the administrators as representing them, can 
take away from these dependent ones that which was expressly 
secured to them in the event of the death of their natural sup- 
porter. The interest insured was neither the debtor’s nor his 
creditors’. The contracts were not payable to the debtor, or his 
representatives, or his creditors. No fraud on the part of the 
wife, or the children, or the insurance company, is pretended. 
In no sense was there any gift or transfer of the debtor’s prop- 
érty, unless the amounts paid as premiums are to be held to 
constitute such gift or transfer. This seems to have been the 
view of the court below, for the decree awarded to the com- 
plainants the premiums paid to the Virginia Company from 1874 
to 1881, inclusive, and to the other companies from the date of 
the respective policies, amounting, with interest to January 4, 
1883, to the sum of $2,696.10, which sum was directed to be 
paid to Hume’s administrators out of the money which had 
been paid into court by the Maryland and Connecticut Mutual 
Companies. But, even though Hume paid this money out of 
his own funds when insolvent, and if such payment were within 
the statute of Elizabeth, this would not give the creditors any 
interest in the proceeds of the policies, which belonged to the 
beneficiaries for the reasons already stated. * * * If in some 
cases payments of premiums might be treated as gifts inhibited 
by the statute of Elizabeth, can they be so treated here? 

“It is assumed by the complainants that the money paid was 
derived from Hume himself, and it is therefore argued that to 
that extent his means for payment of debts were impaired, That 
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the payments contributed in any appreciable way to Hume’s 
insolvency, is not contended. So far as premiums were paid in 
1880 and 1881 (the payments prior to those years having been the 
annual sum of $196.18 on the Virginia policy), we are satisfied 
from the evidence that Hume received from Mrs. Pickrell, his 
wife’s mother, for the benefit of Mrs. Hume and her family, an 
amount of money largely in excess of these payments, after 
deducting what was returned to Mrs. Pickrell, and that in paying 
the premiums upon procuring the policies in the Maryland and 
the Connecticut Mutual, Hume was appropriating to that purpose 
a part of the money which he considered being thus held in trust; 
and we think that, as between Hume’s creditors and Mrs. Hume, 
the money placed in Hume’s hands for his wife’s benefit is, 
under the evidence, equitable as much to be accounted for to her 
by Hume, and so by them, as is the money paid on her account 
to be accounted for by her to him or them. * * * This 
argument in the interest of creditors concedes that the debtor 
may rightfully preserve his family from suffering and want. It 
seems to us that the same public policy which justifies this, and 
recognizes the support of wife and children as a positive obligation 
in law as well as morals, should be extended to protect them from 
destitution after the debtor’s death, by permitting him, not to 
accumulate a fund as a permanent provision, but to devote a 
moderate portion of his earnings to keep on foot a security for 
support already, or which could thereby be, lawfully obtained—- 
at least to the extent of requiring that, under such circumstances, 
the fraudulent intent of both parties to the transaction should 
be -nade out. And inasmuch as there is no evidence from which 
such intent on the part of Mrs. Hume or the insurance companies 
could be inferred, in our judgment none of these premiums can 
be recovered. . 

“The decree is affirmed, except so far as it directs the pay- 
ment to the administrators of the premiums in question and in- 
terest, and, as to that, is reversed, and the cause remanded to 
the court below, with directions to proceed in conformity with 
this opinion.” 

Also we find the following on page 3794 of volume 4, Cooley’s 
Briefs on Law of Insurance: 

“The question as to the effect of the insolvency of insured 
upon the distribution of the proceeds of a policy payable to 
insured’s family has been treated by the courts as governed by 
the principles determining the effect of fraudulent conveyances, 
rather than by any part of the insurance law. There are, how- 
ever, numerous cases treating the effect of statutes providing for 
an exemption of the proceeds of life policies from the claims of 
creditors, which may be properly considered here. And it may 
not be out of place to state the general rule that in the absence 
of a special statute the insolvency of insured will give the credi- 
tors no claim upon the proceeds of a policy procured without the 
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expenditure of any money by insured during insolvency (First 
Nat. Bank v. Simpson, 152 Mo. 638, 54 S. W. 506), and that, 
though some of the premiums may have been paid during in- 
solvency, this will not necessarily subject the proceeds of the 
policy to the payment of insured’s debts, even to the extent of 
the premiums so paid (Central Nat. Bank v. Hume, 128 U. S. 
195, 9 Sup. Ct. 41, 32 L. Ed. 370; contra Fearn v. Ward, 80 
Ala. 555, 2 South. 114). All the statutes bearing on the exemp- 
tion of life policies or their proceeds seem based on the theory 
that, in the absence of an expressed contrary intent, the object 
of an ordinary life insurance policy should be considered as the 
protection of insured’s family after his death, and that this object 
and desire is laudable and in accordance with public policy. 
They provide, in substance, that the proceeds of life insurance 
policies taken out for the benefit of certain classes of beneficiaries 
shall be free from the claims of creditors; but in some states 
insurance in excess of certain specified amounts, or procured 
‘ while the insured was insolvent, is declared not exempt.” 

The court below held, as we have stated, that creditors were 
only entitled to the premiums paid in any one year in excess of 
the sum of $500, and interest thereon, after the date deceased 
became insolvent, and while, technically speaking, appellants by 
assignment of error do not raise the question as to whether any 
premiums paid in excess of $500 at any time prior thereto, 
when deceased was solvent, should be treated as subject to the 
payment of the debts of deceased, however, to interpret this 
statute, in view of the facts set forth in the record, we feel 
called upon to pass upon that question also. 

In enacting this statute the Legislature no doubt carefully con- 
sidered the whole situation, with a view of adopting a plan by 
which. it could prevent the husband from diverting more than 
$500 of his assets, for the purpose of purchasing insurance for his 
wife by providing that after that amount had been purchased 
any additional money used for that purpose should be treated as 
a conversion of his assets, so that if he should become insolvent 
the creditors would be entitled to any such amount, together with 
interest on the same. This, we think, is a fair and equitable pro- 
vision, 

It is urged that, where one is solvent, during such time as he 
remains solvent he may dispose of his property as he sees fit. 
Ordinarily this is true, but the Legislature of South Carolina 
evidently intended by the enactment of this statute to provide 
against the contingency of insolvency in the interest of the 
creditors of the husband, and therefore, without mentioning in- 
solvency or without fixing any particular time for the limitations 
contained in the statute to become effective, simply provided that 
only $500 of his assets should be exempt, so that in the event he 
should become insolvent that portion of his assets which he in- 
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vested in excess of $500 in purchasing insurance should become 
subject to the payment of his creditors at his death. 


It is also contended that the construction which we feel im- 
pelled to place upon this statute, in many*instances, would work 
a great hardship upon the wife; that where one pays premiums 
on a policy for 20 years or more that such premium would, in the 
aggregate, absorb the face value of the policy at the death of the 
insured. In this connection it should be borne in mind that the 
whole amount of insurance purchased in any one year by the 
payment of premiums amounting to $500 belongs exclusively to 
the wife at the death of the husband. It is a matter of common 
knowledge that one may purchase as much as $8,000 or $9,000 
of insurance by the payment of $500, and the probabilities are 
that in the majority of instances policies would not run for more 
than 10 or 15 years; but, even if they should, such fact would 
not justify us in reading into the statute a proviso which was 
not placed there by the Legislature for the purpose of avoiding a 
contingency which might arise under the statute. 


By this legislation the wife is entitled, as against creditors, to 
the premium up to the amount of $500 and the face value of the 
policy. It is perfectly clear that any insurance that the husband 
might be able to purchase by paying premiums to the extent of 
$500 for any one year belongs exclusively to the wife, and is there- 
fore not subject to the payment of any debts that the husband may 
have contracted; and we think this is true, even if the husband 
should be insolvent at the time that he takes out the insurance 
policy, inasmuch as the word “insolvency” is not contained in 
section 2721, which excludes the idea that it was the purpose of 
the Legislature to prevent the wife from enjoying the benefits 
accuring under the policy, subject to the limitations which we have 
already mentioned. It is clear, we think, that where policies are 
taken out in addition thereto that the wife is entitled to any and 
all insurance accuring thereunder, save the premiums and interest 
thereon, as we have stated. In other words, this statute clearly 
indicates a purpose on the part of the Legislature to permit the 
husband to purchase any amount of insurance, but to limit the 
amount of insurance that the wife would be entitled to at his death 
to such balance as might remain after deducting therefrom the 
premiums and interest thereon. 

Decisions in other states where statutes somewhat similar to 
this are in force support this conclusion. The statute of South 
Carolina and that of New York bearing upon this question are 
indentical as to the point involved herein, the statute of New 
York being in the following language : 

“When the premium paid in any year out of the property or 
funds of the husband shall exceed $500, such exemption from 
such claims shall not apply to so much of the said premium so 
paid as shall be in excess of $500, but such excess * * * shall 
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inure to the benefit of his creditors.” Laws N. Y. 1870, c. 277. 

The above statute was amended by the Legislature of New 
York in 1896, the following language being employed: 

When the premium paid in any year out of the $500, and such 
excess shall inure to the benefit of insurance purchased by pre- 
miums in excess of $500 primarily liable for the husband’s debts. 
Laws 1896, c. 272. 

In referring to the statute before it was amended, in the case 
of Kittel v. Domeyer, 70 App. Div. 134, 75 N. Y. Supp. 150, 
the court said: 


“* %* * Only so much of the premium paid as was in ex- 
cess of $500 should inure to the benefit of creditors; that is, not 
one, but all, of the creditors of the deceased husband, and such 
excess was evidently intended to be adminstered as part of his 
estate and in that way distributed pro rata among all the creditors 
according to’ their respective claims.” 

The court in that case, in construing the statute as amended, 
also said: 

“The principal and substantially the only change which seems 
to have been made by the act of 1896 was that the excess of pre- 
mium was not the fund which was to inure to the benefit of cre- 
ditors, but that the insurance purchased by premiums in excess 
of $500 should be ‘primarily’ liable for the husband’s debts, and 
should be no longer free from the claims of creditors and repre- 
sentatives of the husband.” 

In view of the amendment to the New York statute on this 
subject, wherein it is expressly declared that the insurance pur- 
chased by premiums in excess of $500 should be liable for the 
husband’s debt, and the decision of the appellate court of that 
state as to the meaning of the original statute and the amend- 
ment thereto, it is easy to distinguish the case which we have just 
quoted from the case at bar, and when we consider the fact that 
the South Carolina Code was fashioned after the New York 
Code, and its provision in respect to this matter being in practi- 
cally the same language, leaves little doubt, if any, as to the con- 
struction to be placed upon the South Carolina statute. 

[2] It is expressly denied by Mrs. Huiet that she had any 
knowledge of the alleged fraudulent transactions of her husband, 
or that she entered into any conspiracy with him to defraud his 
creditors, and there is not a scintilla of evidence to contradict 
this averment. However, it is insisted by plaintiff that the de- 
cedent by false and fraudulent representations secured the money 
from appellant with which to purchase the insurance in question. 
The court below found as a fact, as we have already stated, that 
all the premiums paid for insurance by the husband, with one 
exception, were paid anterior to the time that he became insolvent, 
and we think the evidence amply justifies this finding. However, 
we fail to see how any fraudulent and false representations the 
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decedent may have made to appellant to obtain money could 
affect the right of the wife to enjoy the benefit of the exemptions 
to which she was entitled under a legislative grant. 

[3] The fifth assignment of error is in the following language: 


“That his honor, the District Judge, erred in failing to Gnd as 
a matter of law that when the Franklin Sugar Refining Company 
became willing to surrender the policies of life insurance in the 
Southeastern Life Insurance Company for $60,000, the act of 
C. B. Huiet in having these policies assigned to his wife rather 
than to his creditors (Huiet at that time having power of ap- 
pointment over the policies), was a diversion of assets in fraud 
of his creditors.” 


It is also insisted that at the time this assignment was made, 
even though the wife before such assignment would have been 
entitled to receive the benefit thereunder at the death of her hus- 
band, that the assignment of the wife to the Franklin Sugar 
Refining Company as a creditor would have changed the contract 
of insurance so as to terminate any interest that she might have 
had therein, and, further, that the reassignment by the creditor 
of these policies in favor of the wife constituted a fraudulent 
conveyance on the part of Huiet. 


It would be unreasonable to hold that a wife who had an in- 
terest in life insurance policies, as in this instance, by making an 
assignment to aid her husband temporarily to bridge over his 
financial troubles, thereby relinquished any right or title which 
she may have had to the insurance accuring thereunder, and it 
would be manifestly unjust under such circumstances to hold that 
any reassignment made by the creditor, so as to reinvest the wife 
with her interest therein, was a fraudulent transaction as respects 
the other creditors of the husband. We think that this is so 
plain that it is not necessary to cite many authorities in support 
thereof. In passing, however, we will cite the case of Palmer 
v. Mutual Life Ins. Co., 38 Misc. Rep. 318, 77 N. Y. Supp. 869; 
also the case of McNevins v. Prudential Ins. Co. of America, 57 
Misc. Rep. 608, 108 N. Y. Supp. 745, wherein the Supreme Court 
held that the cancellation of the debt of necessity extinguished 
the creditors’ interest, which, at most, was only conditional, and 
that by cancellation of the debt and the reassignment of the policy 
the beneficiary becomes reinvested with the title to the same, and 
occupies precisely the same position that she occupied at the time 
the policies were taken out in her favor. It follows that the court 
below was not in error as respects its ruling on this point. 

[4] The court below held that, inasmuch as Mrs. Caleb B. 
Huiet redeemed the bonds which had been placed as collateral 
by her husband, as found by the court below, and returned 
these bonds to the estate, thereby increasing the assets of the de- 
ceased to that extent, that in equity she would be entitled to 
such premium as was paid thereon. We think that in view of 
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the facts this ruling was eminently proper. We have carefully 
examined the numerous cases cited by appellant, but are of 
opinion that they do not apply to this question; the facts being 
easily distinguished from those of the case at bar. 


Having disposed of the material assignment, from what we 
have said. as respects the various contentions of the parties, it 
follows that the court below, in decreeing that the creditors were 
only entitled to recover premiums paid in excess of $500 for any 
one year from the date of the insolvency of the decedent, was 
in error. Therefore the decree of the lower court should be 
modified, so as to entitle the creditors to recover all the premiums 
paid in any one year, except $500 and interest thereon. 

It follows, therefore, that the decree of the court below, to this 
extent, must be modified and affirmed. 


Knapp, Circuit Judge (dissenting in part). I cannot agree toa 
construction of the South Carolina statute which takes from the 
wife and gives to the husband’s creditors the excess over $500 
of premiums paid by him “in any one year” when he was 
perfectly solvent. A single illustration will serve the purpose of 
argument. It is not uncommon to take out a “paid-up” life 
policy; that is, a policy for which a lump sum is paid at the time 
it is issued, in lieu of annual or other stated payments. At the 
age of 25, a husband insures his life for such amount, payable to 
his wife at his death, as $10,000 then paid will purchase. He is 
solvent at the time, and continues solvent for 40 years, when some 
misfortune overtakes him, and he dies heavily indebted, leaving 
little or no property. In such a case, if the majority are right, the 
husband’s creditors, whose claims may not have accrued until 
within a year before his death, can take from the insurance 
money, as against the wife, the sum of $9,500, with interest 
thereon for 40 years, which might aggregate enough to exhaust 
the policy. It seems clear.to me that the language of this statute 
does not require and should not receive a construction under 
which such a palpably unjust result is possible. I am of opinion 
that the creditors referred to in the proviso, the meaning of 
which is in dispute, are creditors whose rights are adversely 
affected by payments of premiums because of the insolvency 
of the debtor when such payments were made, or because the 
payments themselves contributed to his insolvency. True, the 
statute makes no mention of inslovency; but that would appear 
to be implied, since it has no application except to an insolvent 
condition. When that condition exists, the proviso comes in to 
limit the annual amount that may be paid for insurance, and I 
cannot believe that the Legislature ever intended to give to 
“such creditors” any right to premiums previously paid, when the - 
insured was entirely solvent, although such premiums were more 
than $500 a year. 
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As I read it, the Domeyer Case cited in the majority opinion, 
is not in point. The report of that case (70 App. Div. 134, 75 
N. Y. Supp. 150) states that the judgment of the trial court 
was sought to be sustained “upon the theory that inasmuch as 
Domeyer for several years prior to his death was insolvent, and 
during that time (italics mine) the premiums on all of the policies 
referred to exceeded $500 a year, and such premiums were 
paid out of his own property, the plaintiff as a creditor is entitled 
to recover,” etc. Apparently, therefore, the court was dealing 
with a case where the excess premiums were all paid after the 
insured became insolvent, and the question here considered was 
not involved. 

I think the decree below was right, and should be affirmed 
without modification. 
























CARTER et at. v. METROPOLITAN LIFE INS. CO. (No. 19062.)* 


(Supreme Court of Missouri. In Banc. June 13, 1918. Motion for 
Rehearing denied June 28, 1918.) 


1. INSURANCE—LIFE INSURANCE—AVOIDANCE OF POLICY— 
REPRESENTATIONS—MATERIALITY—STATUTES. 
Rev. St. 1909, § 6937, providing that no false statement made in obtaining 
life insurance shall avoid the policy unless the matter misrepresented 
shall have actually contributed to the event on which the policy is to 
become payable, is limited to the application and examination, and 
does not prevent a defense that the one signing the application and 
examined was not the insured, so that no contract was in fact ever 
made with insured. 


(For other cases, see Insurance, Dec. Dig. § 250[1].) 


2. INSURANCE — PLEADING—DEFENSES — AVAILABILITY UN- 
DER GENERAL DENIAL. 


In action on life insurance policy, nothing appearing upon the face of the 
petition to disclose the fraud on which the policy contract was founded, 
and the same being susceptible of formal proof without a showing as 
to its legality, the defense of its legal nonexistence was not available 
under a general denial. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 










Appeal from St. Louis Circuit Court; Kent K. Koerner, Judge. 
Action by John C. Carter, administrator of the estate of Delmar 
Ridgeway, against the Metropolitan Life Insurance Company, Judgment 
for plaintiff, and defendant appeals. Reversed and remanded. 


Fordyce, Holliday & White, of St. Louis (William J. Tully, of New 
York City, of counsel), for appellant. 
Frederick H. Bacon, of St. Louis, for respondent. 


* 204 S. W. Rep. 399. 
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Wa tker, J. This is an action brought by plaintiff as adminis- 
trator on a life insurance policy, alleged to have been issued by 
defendant to one Delmar Ridgeway. Upon the sustaining of a 
demurrer to defendant’s answer, except as to its general denial, 
and its refusal to plead further, the plaintiff made formal proof 
and the court directed a verdict in his favor in the amount of 
the policy. From this judgment the defendant appeals. 

The petition contains all the formal averments necessary to a 
pleading of this character. The answer consists: First, of a 
general denial; second, a special defense, and cross-bill ; that the 
policy was caused to be issued on the application of a person who 
falsely represented himself to be Delmar Ridgeway, and that 
defendant issued said policy, relying upon such false and fraudu- 
lent representation; that the person who represented himself 
to be Delmar Ridgeway, and who signed the application for the 
policy was not in fact Delmar Ridgeway, but fraudulently im- 
posed upon the defendant in thus falsely representing himself in 
the procurement of said policy; that the plaintiff, with intent to 
defraud the defendant, caused the alléged Delmar Ridgeway to 
apply for the policy and to undergo the required medical examin- 
ation therefor, and furnished the money to pay the premium on 
the policy; that plaintiff fraudulently caused the alleged Delmar 
Ridgeway to execute a will purporting to be the will of Delmar 
Ridgeway, bequeathing the policy to the plaintiff ; that. five months 
after the issuance of the policy, Delmar Ridgeway died, and plain- 
tiff made application for and was appointed administrator with 
the will annexed of the estate of the deceased. For a further 
special defense and cross-bill, after pleading the foregoing af- 
firmative defenses, defendant alleges that the application for in- 
surance herein was not made in good faith by the alleged Delmar 
Ridgeway, for the beneficiary named in the policy, but was made 
at the instigation and request of the plaintiff for his own use 
and benefit; that plaintiff paid the first semiannual premium on 
the policy, and caused the alleged Delmar Ridgeway to execute 
a will bequeathing the policy to the plaintiff ; that the policy never 
was delivered to the alleged Delmar Ridgeway, but possession of 
same was fraudulently kept and maintained by the plaintiff, and 
the plaintiff had no insurable interest in the life of the insured. 
This is followed by a prayer for specific relief, in that the policy 
be canceled, and for naught held, and that defendant be hence 
dismissed with its costs, and for such other and further relief 
as to the court may seem proper. Plaintiff’s demurrer to the first 
and second counts of the answer, stated separately, was that 
neither constituted a defense to the petition, and if the facts 
stated therein were true, they showed that defendant had a full 
and complete remedy at law. The case coming on for hearing, 
after the sustaining of the demurrer, as aforesaid, the plaintiff 
made formal proof of the issuance of the policy, the payment of 
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the premium, the death of deceased, the probating of the will of 
the latter, and the appointment of plaintiff as administrator. 
The defendant offered proof to sustain its general denial, and in 
support of its several special defenses, all of which testimony was 
excluded. 

The matter having been heard before a jury, the court, at the 
instance of the plaintiff, gave the following peremptory instruc- 
tion: 

“The court instructs the jury that under the pleadings and 
evidence in this case the plaintiff is entitled to recover on the 
policy sued on in the sum of $500, less an unpaid semiannual 
premium of $10.91, with interest on the balance from the time of 
the. filing this suit, at the rate of 6 per cent.” 

Defendant asked the following instructions, which were re- 
fused: 


“The court instructs the jury that if you believe and find from 
the evidence that the application for the policy in this suit was 
not signed by Delmar Ridgeway, but, on the contrary, was signed 
by some other person, falsely and fraudulently representing him- 
self to be Delmar Ridgeway, and that this fact was not known 
to the defendant, then your verdict must be in favor of the de- 
fendant. 

“The court instructs the jury that if you believe and find from 
the evidence that the plaintiff John C. Carter caused an applica- 
tion to be made for a policy of insurance purporting to be upon 
the life of one Delmar Ridgeway, and that the plaintiff caused and 
alleged Delmar Ridgeway to execute a last will and testament, 
leaving the proceeds of said policy to the plaintiff, and that the 
plaintiff was not a relative of said Delmar Ridgeway, or depend- 
ent upon said Delmar Ridgeway, or a creditor of said Delmar 
Ridgeway, and had no insurable interest in the life of said Delmar 
Ridgeway, then your verdict must be in favor of defendant.” 

The jury found in favor of the plaintiff, as directed by the 
court.. From this verdict, after the overruling of its motion for 
a new trial, defendant appealed. 

[1] I. Primarily, the determination of the issue involved is 
dependent upon the construction of section 6937, R. S. 1909, 
which provides: 

“No micrepresentation made in obtaining or securing a policy 
of insurance on the life or lives of any person or persons, citizens 
of this state, shall be deemed material, or render the policy void, 
unless the matter misrepresented shall have actually contributed 
to the contingency or event on which the policy is to become due 
and payable, and whether it so contributed in any case shall be a 
question for the jury.” 

Plaintiff contends, and the trial court so held, that this section 
applies not only to policies procured through misrepresentations 
made by the applicant for insurance, but as well to those pro- 
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cured by one simulating the applicant. This is a rather startling 
proposition, and, if the statute be so construed, its effect will be 
to render an insurance contract immune from a plea of invalidity 
for fraud, although obtained through false pretenses made by 
another than the insured, and without his knowledge. No ampli- 
fication of words is necessary to the conclusion that such a con- 
struction, instead of lessening the possibility of fraud, as was 
evidently intended by the enactment of the section, will tend 
rather to promote the same. Aside, however, from this general 
conclusion, amply sustained by the rules of interpretation, a con- 
sideration of the nature of life insurance contracts and the condi- 
tions under which they are uniformly executed will aid in de- 
termining the meaning, purpose, and consequent limitation of the 
section. 

An examination of the applicant is a condition precedent to 
the issuance of a life insurance policy. From its terms, it is 
evident that this section was intended to be limited to the facts 
elicited in this examination in its providing that the misrepresen- 
tations referred to shall be those ‘made in obtaining or securing” 
the policy. The limitation is express, and under the rule em- 
bodied in the maxim of expressio unius, etc., other misrepresesta- 
tions, outside of or independent of such examination, and which 
may affect the validity of the policy, are excluded. 

Viewed from another vantage the propriety of the restricted 
application of the section becomes apparent. It is in the nature 
of a limitation. As such, it can have no operative force unless 
there exists a policy otherwise valid upon which it can operate. 
An invalid policy has no legal existence and ‘can form no basis 
for the operation of a limitation.. As applied to the case at bar, 
it follows that before the section can be invoked to limit the effect 
of whatever misrepresentations may be pleaded as a defense to an 
action on the policy, the latter must be conceded to be otherwise 
valid. The result of this concession leaves nothing which can 
appropriately be interposed by the plaintiff in invoking the sec- 
tion, except such misrepresentations as may be charged to have 
been made by the insured in obtaining the policy. These, as we 
have shown, must be such as were made by him in his examina- 
tion for the same. 

Furthermore, the words employed in defining the materiality 
of the misrepresentations referred to in the section are, in them- 
selves, sufficiently definite to enable the character of such mis- 
representations to be determined. The section prescribes that only 
such misrepresentations are material as contribute to the death of 
the insured, one which so contributes must be such an one, which, 
if it had not been made, the policy would not have been issued. 
To illustrate, the applicant answers falsely in regard to never 
having had a certain disease, and that he is then in sound health. 
He dies soon thereafter of this disease. If he had answered 
truly, the issuance of the policy would have been precluded. 
Vol. LII—23. 
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False answers to any other material inquiries would have had a 
like effect, in that they would have rendered the applicant an 
uninsurable risk. This but tends to emphasize the fact that the 
right of the insured to the policy is determined by his examina- 
tion, and to such misrepresentations, therefore, as are made there- 
in, the section must necessarily have reference. What is meant 
by the section, in other words, is that no false statement made in 
the application for the policy shall avoid the same, unless such 
statement concealed a condition which contributed to the death 
of the insured. 

Otherwise construed, the validity of the policy in other re- 
spects is left out of consideration. No limit, except as indicated 
in defining their materiality, is to be placed upon any representa- 
tions made in securing the policy; and; although they may in- 
volve the grossest and most despicable fraud, viz. the impersona- 
tion of another for the purpose of profiting by his death, and be 
independent and outside of the purported examination of the in- 
sured, the insurer is to be precluded from interposing them in de- 
fense to an action on the policy, unless it be alleged that they 
contributed to the death of the insured. Such a construction is 
not in accord with a reasonable interpretation of the words em- 
ployed. Its effect in the administration of the law of insurance 
under our statute would be to foster fraud. It outrages a right- 
eous sense of justice, and is therefore foreign to the intention of 
the Legislature in the enactment of the section. Given the re- 
stricted construction we have indicated, however, it serves a use- 
ful and practical purpose in placing a reasonable limit upon the 
effect of misrepresentations the interposition of which has been 
deferred until the insured is dead. 

The construction of the section under the facts in issue is one 
of first impression in this state. Our reports-are replete with 
cases discussing and determining the effect of various forms of 
misrepresentations in obtaining policies, but these are found to be 
limited to misrepresentations made by the applicants themselves 
and not by others. 

The Supreme Court of Kentucky, in ruling upon a case (So. 
States Mutual Life Ins. Co. v. Herlihy, 138 Ky. 359, 128 S. W. 
91), involving the defense made here of false personation of the 
insured in procuring the policy, says in effect that: 

“Although the company could not defeat a recovery upon the 
ground that the insured in the application made false and material 
answers, this did not deprive it of the right to show that the in- 
sured was not the person who made application for the insurance, 
and who was, in fact examined, or that the insurance was pro- 
cured as a part of a conspiracy between the insured and others 
who had no insurable interest in her life for the purpose of 
practicing a fraud upon the company. These defenses were based 
upon facts existing independent of the matter contained in the 
application. The failure to comply with the statute in pleading 
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the application denied the company the right to resist the payment 
of the policies upon defenses arising out of the application. It 
did not prevent it from showing that in matters outside of the 
application the policies had been avoided. If a person other than 
the insured made the application and was examined, there was, of 
course, no contract between the company and the insured. And 
so, if the insurance was obtained as a part of a conspiracy en- 
tered into by persons having no insurable interest in the life of 
the insured, the contract was illegal, against public policy, and 
nonenforceable. These two defenses the company made, and the 
lower court properly permitted wide latitude in the examination 
of witnesses whose evidence tended to support them.” 

This case is apposite here because the rule announced therein, 
expressed in general terms, is exceedingly elementary and applica- 
ble alike to all obligations. It is that a contract conceived in fraud 
has no legal existence, and that this fact may be shown to defeat 
an action brought thereon. Pac. Mut. Life Ins. Co. v. Glaser, 
245 Mo. loc. cit. 390, 150 S. W. 549, 45 L. R. A. (N. S.) 222. 
Thus, it appears, aside from the inapplicability of section 6937, 
supra, that the defense sought to be made by the defendant in its 
special answer and cross-bill, that no contract had ever been made 
between it and the insured should have been permitted. The trial 
court therefore erred in sustaining the plaintiff’s demurrer. 

[2] II. The defense was based upon the theory that the con- 
tract was illegal, in that no real agreement had ever been entered 
into by the parties. If this fact be established, then the con- 
tention of the defendant may be sustained upon a broader prin- 
ciple than the determination of its rights, viz. that of public policy. 
But is this defense available under a general denial? Under our 
system of pleading a general denial raises an issue as to each of 
the material allegations of the petition. Sells v. Railroad, 266 
Mo. loc. cit. 177, 181 S. W. 106; Kelerher v. Henderson, 203 
Mo. loc. cit. 511, 101 S. W. 1083. In a certain class of cases, 
and which do not distinguish between general denial and the gen- 
eral issue, usually involving the right to the possession of prop- 
erty, it is held that the defendant may prove any fact which goes 
to show that the plaintiff never had any cause of action. A com- 
pilation of this class of cases is to be found in Patton v. Fox, 169 
Mo. loc. cit. 106, 69 S. W. 287. 

It was held in Sprague v. Rooney, 104 Mo. 360, 16 S. W. 505, 
that the effect of a general denial is to deny the legality of a 
contract sought to be enforced, and to authorize the admission of 
evidence to show that the same, although on its face valid, was in- 
tended to accomplish an illegal object. This case was expressly 
overruled in McDearmott v. Sedgwick, 140 Mo. loc. cit. 182, 39 
S. W. 776, in which the following ruling was announced: Where 
there is nothing on the face of the petition to indicate other than 
a valid contract, if it is to be invalidated by some extrinsic matter, 
such matter must be pleaded. ‘This ruling is in harmony with the 
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current of authority, not only in the earlier, but the later cases as 
well. School Dist. v. Sheidley, 138 Mo. loc. cit. 690, 40 S. W. 
656, 37 L. R. A. 406, 60 Am. St. Rep. 576; Bell v. Warehouse 
Co., 205 Mo. loc. cit. 493, 103 S. W. 1014; Shohoney v. Railroad, 
231 Mo. loc. cit. 147; 132 S. W. 1059, Ann. Cas. 1912A, 1143. 

Nothing appearing on the face of the petition to disclose the 
fraud on which the contract was founded, and the same being sus- 
ceptible of formal proof without a showing as to its legality, the 
defense of its legal nonexistence was not available under a general 
denial. 

[3, 4] III. The joinder of the general denial, separately stated, 
with that of the special answer and cross-bill is expressly au- 
thorized by statute (section 1807, R. S. 1909); State ex rel. v. 
Rogers, 79 Mo. 283; Cohn v. Lehman, 93 Mo. 574, 6 S. W. 267. 

The special answer and cross-bill alleged with sufficient cer- 
tainty the grounds of the defense and the reasons for the affirm- 
ative relief prayed for. The latter consisted in a prayer for a 
decree canceling the policy. This changed the action at law into 
one in equity and the case should have been heard by the court 
and not a jury. Myers v. Schuchmann, 182 Mo. 159, 81 S. W. 
618; Wendover v. Baker, 121 Mo. 273, 25 S. W. 918. 

For the reasons stated, this case should be reversed and re- 
manded, to be proceeded with as herein indicated. It is so 
ordered. All concur, except Blair, J., not sitting. 


McGOWIN v. MENKEN.* 
(Court of Appeals of New York. May 28, 1918.) 


DEATH—SIMULTANEOUS DEATH—PRESUMPTION — SURVIV- 
ORSHIP. 


{n case of the death of two or more persons in a common disaster there 
is no presumption either of survivorship or simultaneous death; and 
under an insurance policy, where wife was to get the proceeds, if 
living on the death of the husband, otherwise to the husband’s repre- 
sentatives, the burden was upon the representative of the wife to 
show that she survived the husband. 


(For other cases, see Death, Dec. Dig. § 5.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Submission of controversy under Code Civ. Proc. §§ 1279-1281, between 
Andrew C. McGowin, as administrator of Frank B. Tesson, deceased, and 
S. Stanwood Menken, as administrator of Alice E. Tesson, deceased. 
Judgment for the former (177 App. Div. 841, 164 N. Y. Supp. 953), and 
the latter appeals. Affirmed. 


*119 N. E. Rep. 877. 
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R. B. Knowles, of New York City, for appellant. 
James G. Dale, of New York City, for respondent. 


McLavucHLIn, J. Frank B. Tesson and his wife, Alice E., 
were lost at sea on the 7th of May, 1915, when the Lusitania was 
sunk. At the time of his death he held three policies of insurance 
upon his life, issued by the Equitable Life Assurance Society of 
the United States, each payable, upon his death, to his widow, if 
living; if not, then to his executors, administrators, or assigns, 
with the right on his part to change the beneficiary if he so desired. 
The respective administrators of the estates of Mr. and Mrs. 
Tesson claimed the proceeds of these policies. The Assurance 
Society, desiring to be relieved from liability, paid the money into 
court, and the administrators thereupon, upon an agreed state- 
ment of facts, submitted their respective claims to the Appellate 
Division, which held that Mr. Tesson’s administrator was entitled 
to such fund. Judgment was rendered to this effect, from which 
Mrs. Tesson’s administrator appeals to this court. 

In case of the death of two or more persons in a common di- 
saster, there is no presumption either of survivorship or simul- 
taneous death. Newell v. Nichols, 75 N. Y. 78, 31 Am. Rep. 
424; St. John v. Andrews Institute, 117 App. Div. 698, 102 N. Y. 
Supp. 808, affirmed, 191 N. Y. 254, 83 N. E. 981, 14 Ann. Cas. 
708. In the submission the parties agreed it cannot be proved 
which one survived the other. Under such circumstances, by the 
express terms of the policies, the proceeds belong to the husband’s 
estate. Mrs. Tesson’s right thereto depended upon her surviving 
her husband. The provision in each policy is that the society will 
pay, upon receiving proof of the death of Mr. Tesson, “$5,000 
* * * to his wife, Alice E. Tesson, if living; if not, then to 
the assured’s executors, administrators, or assigns.” Survivorship 
of the wife, therefore, was a condition precedent to her taking. 
Had her administrator brought an action against the society, 
he would have had to prove, in order to recover, not only the 
issuance of the policies, but the death of Mr. Tesson prior to 
that of his wife. Failing in this, a recovery could not have been 
had. The same result follows, so far as the claim of her estate 
is concerned, from the submission. The burden of proving sur- 
vivorship rests upon her administrator, since his claim is through 
her. Not being able to make such proof, the proceeds go, as the 
parties obviously intended they should when the policies were 
issued, to the representatives of the insured, who take under the 
policies and not under a survivorship. Dunn v. New Amsterdam 
Casualty Co., 141 App. Div. 478, 126 N. Y. Supp. 229; Fuller v. 
Linzee, 135 Mass. 468; Hildenbrandt v. Ames, 27 Tex. Civ. App. 
377, 66 S. W. 128. 

In the Massachusetts case the insurance company promised to 
pay the sum insured to the wife or assigns within 90 days after 
due notice and proof of death of the husband, and, in case she 
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should die first, then the amount of the insurance should be pay- 
able to their children. The husband, wife, and all of the children 
were lost at sea, and there was no direct evidence as to which 
survived the other. The court held that the interest of the wife, 
the policy, was contingent upon her surviving her husband, and 
that neither her assigns nor personal representatives could show 
any right to the insurance money, except upon proof of such 
survivorship. 

In reaching the conclusion that the estate of Mrs. Tesson is not 
entitled to the proceeds of the policies, United States Casualty Co. 
v. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A. 436, 92 Am St. 
Rep. 641, has not escaped my attention. The decision in that case 
seems to have been put upon the ground that the beneficiary had 
a vested interest, subject to being divested by death prior to the 
insured, and for that reason the court held that the burden was 
upon the representatives of the insured to prove his survivorship. 
I have been unable to adopt the reasoning which led the court to 
that conclusion. There the policy was payable to the beneficiary, 
if living at the time of the death of the insured, who did not have 
the right to change the beneficiary. In this respect the case is 
distinguishable from the one now before us. Mrs. Tesson did 
not have a vested interest. All she had was an expectancy, sub- 
ject to be defeated by the assured’s designating another beneficiary 
or failure on her part to survive him. Lane v. De Mets, 59 Hun, 
462, 13 N. Y. Supp. 347. 

I am of the opinion that the judgment of the Appellate Division 
is right, and should be affirmed, with costs. 

Hiscock, C. J., and Cuddeback, Cardozo, Pound, Crane, and 
Andrews, JJ., concur. 

Judgment affirmed. 


I 


STEVENS et at. v. MUTUAL LIFE INS. CO. OF NEW YORK.* 


(New York Supreme Court, es Fourth Department. May 
1918.) 


’ 


1. PLEDGES—FORECLOSURE OR FORFEITURE—CONDITIONS. 
To accomplish forfeiture and cancellation of a life insurance policy pledged 

by assured with the insurer as security for a loan, it was indispensable 
that there be a demand for payment of the loan, and reasonable 
notice to assured, the borrower and pledgor, of the time and place of 
forfeiture. 


(For other cases, see Pledges, Dec. Dig. § 53.) 


2. PLEDGES—WAIVER OF DEMAND FOR PAYMENT AND NO- 
TICE OF FORFEITURE. 


A borrower, pledging property as security, as an inducement to the loan, 
may stipulate a waiver of demand for payment and notice of sale or 


*171 N. Y. Supp. 296. — 










¢ 
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' 
forfeiture of the pledge; for a waivér so stipulated does not violate 
public policy. 
(For other cases, see Pledges, Dec. Dig. § 56[1].) 


3. PLEDGES—FORFEITURE FOR NONPAYMENT—LIFE INSUR- 
ANCE POLICIES—EXTENSION OF DUE DATE—NOTICE. 


Where a loan was made by insurer to assured on the pledge of his life 
insurance policies, and the contract covering the loan fixed the time 
of forfeiture of the policies for nonpayment as the due date of the 
obligation and the place as the insurer’s office, and all parties stipulated 
to waive notice of the day so fixed, but, under the notices from 
insurer to assured, which contained explicit demand for payment of 
interest only, there was an indefinite extension of the maturity date 
of the loan, the insurer had no right arbitrarily to fix a due date of 
the loan, without request and without knowledge of or notice to the 
assured to justify foreclosure and forfeiture of the policies on such 
date without notice and demand. 


(For other cases, see Pledges, Dec. Dig. § 56[1].) 


4. CONTRACTS—FORFEITURES—EX TENSIONS OF TIME— 
WAIVER OF RIGHT OF FORFEITURE. 


If a party has a right of forfeiture created by contract and limited to a 
particular time, and he extends the time, and the other ‘party, in 
reliance on the extension, permits the contract time to pass without 
performance, the holder of the right of forfeiture cannot subsequently 
recall the consent to extension, and treat nonperformance within the 
original time as a breach of contract. 


(For other cases, see Contracts, Dec. Dig. § 316[6].) 


5. CONTRACTS—EXTENSION OF TIME—WAIVER—CONSIDER- 
ATION. 


Where a party, having a right of forfeiture by contract limited to a 
particular time, extends the time for performance, such extension is a 
waiver of the right to enforce the forfeiture, needing no new consid- 
eration to support it; the consideration being found in reliance on the 
waiver, resulting in nonperformance within the contract time. 


(For other cases, see Contracts, Dec. Dig. § 316[1].) 
Foote and Merrell, JJ., dissenting. 


Appeal from Trial Term, Wyoming County. 

Action by Robert S. Stevens and Frederick C. Stevens, as executors 
under the last will and testament of Frederick C. Stevens, deceased, 
against the Mutual Life Insurance Company of New York. From judg- 
ment for plaintiff, and from an order denying defendant's motion to set 
aside verdict and for new trial, defendant appeals. Affirmed. 


Argued before Kruse, P. J., and Foote, Lambert, Merrell, and De 
Angelis, JJ. 


Frederick L. Allen, of New York City (Daniel M. Beach, of Rochester, 
of counsel), for appellant. 

Stevens & Reynolds, of Buffalo (Louis L. Babcock, of Buffalo, of 
counsel), for respondents. 


LAMBERT, J. On January 24, 1900, Frederick C. Stevens pro- 
cured the defendant to issue to himself upon his life five equal 
policies of insurance, aggregating $100,000. The policies were 
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payable upon his death to his personal representatives. The an- 
uual premium of each policy was $757.50, and assured paid the 
premiums until 1906, when he made default. 

A new arrangement was subsequently made between the de- 
fendant and the assured. The defendant issued to him, in the 
place of the five lapsed policies, five separate paid-up policies for 
the sum of $4,120 each, aggregating $20,600, payable upon his 
death to his representatives. The policies were precisely alike, 
except as to numbers identifying them. 


On May 16, 1914, the assured applied to the defendant for & 
loan upon the five reissued policies. In accordance with its prac- 
tice, the defendant oh said date loaned to the assured upon each 
policy the sum of $1,837, the loan value thereof as determined by 
it, aggregating $9,185. The assured executed and delivered to the 
defendant five notes and five written assignments of said policies, 
as collateral security to the payment of the notes, all indentical 
in form, except as to the numbers of the policies to which they 
referred. These documents were the usual printed forms drafted 
and furnished by the defendant. 


By the terms of the notes the assured promised to pay the de- 
fendant at its office New York City, on January 24, 1915, with- 
out grace, the sum of $1,837, with interest thereon at the rate of 
6 per cent. per annum. The executed assignment of the policies 
provided and recited that the insured had deposited with and as- 
signed to the defendant the policies referred to, designated by its 
respective number, as collateral security for the payment of said 
“note.” The assignment agreement further provided that the as- 
sured might repay said note with accumulated interest prior to 
its maturity, whereupon it would be automatically canceled 
and the policy returned. It also provided that the payment of 
said loan upon the request of either party (to the note) and 
without notice to any other party thereto might be extended for 
“six months or one year” upon payment of certain premiums and 
accrued interest, not necessary here to consider. The default or 
defeasance clause of each assignment read as follows: 


“In the event of failure to pay said note on the day when due 
as herein provided or in the event of the nonpayment of the in- 
terest accrued thereon, the company, without further notice, and 
without further demand for payment, may cancel said policy as 
of the date of default and apply to the payment of said note 
(without accrued interest) the sum of $1,920 (being the customary 
cash surrender consideration allowed by the company as a sur- 
render value of policies issued upon like terms and conditions), 
and pay the remainder of said sum (if any) on demand to the 
parties entitled thereto. 

“In case of any extension or renewal or extensions or renewals 
of this note, the foregoing provisions for cancellation and sur- 
render of the said policy, shall be applicable, but in such case, in 
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lieu of the above-stipulated cash surrender value at the maturity 
of any such extension or renewal, subject to the deduction of the 
existing loan with accrued interest, the customary cash surrender 
consideration then allowed by the company on other policies 
issued and terminated upon like terms and conditions as these 
policies, which amount shall not be less than the above stipulated 
cash value.” 

It was then provided that in the event of the death of the as- 
sured before the maturity or payment of the note, and while the 
policy was in force, the defendant would pay the face of the same, 
less the amount loaned and accrued interest. 

On January 24, 1915, the date when said notes became due by 
their terms, the assured paid the interest thereon to said date. 
He made no other payments, either principal or interest. 

On February 12, 1916, the defendant mailed five identical 
printed and signed notices to the assured, one relating to each 
note and the accompanying pledged policy, notifying him that the 
interest would become due January 24, 1916, and requested him 
to remit the interest only, which was specified therein to be $110.- 
68. For greater accuracy we give the notice hec verba, minus 
caption: 

“Washington, D. C. February 12, 1916. 

“We beg to remind you that intérest on your loan from January 
24th, 1915, under your policy 1022243, in this company will expire 
January 24th, 1916. We. trust before that time you will remit 
the amount as stated in the following table that the insurance may 


not lapse. 
Int. on loan $110.22 
46 


6c 


[Signed] Thos. P. Morgan (L,) Manager.” 


On February 25, 1916, the defendant again mailed to the assured 
five notices or letters relating to these several policies by accurate 
numbers and referring to them as “paid up” and “due” January 
24, 1916, “Int. on loan $110.22.” These notices were likewise 
signed by Morgan, manager. 

Again it appears that there was another series of notices, having 

no date, mailed by the defendarit to the assured, calling his at- 
tention to the fact— 
“that the loan of $1,837.00 obtained under this policy, together 
with interest of $110.22, will be payable at the company’s home 
office on the date premium is due. * * * [Concluding:] If 
you wish to renew and continue this loan, please remit the amount 
of premium stated in attached notice, together with the interest 
on the loan, $110.22, loan No. 7626, due January 24th, 1916.” 

It further gave notice as follows: 

“Policy loans may be repaid by insured in full or in part pay- 
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ments of $10.00, or multiples thereof, at any time, with interest, 
if any, policy 1022247.” 

On March 9, 1916, the defendant, without notice or demand of 
payment, atttempted to cancel as of January 24, 1916, each of the 
policies pledged as collateral. This was sought to be accomplished 
by placing a printed slip upon each policy declaring the same 
forfeited and canceled. It thereupon applied the cash surrender 
value of each policy to the amount due upon the notes on Jan- 
uary 24, 1916, leaving a surplus balance of $143.66. This sum 
was sufficient to have carried insurance loan for a further period 
of upwards of three months. 


On the evening of March 14, 1916, the defendant mailed from 
its Washington office, addressed to the assured at Attica, N. Y., 
its checks payable to him, dated March 13, 1916, for such balance, 
and five notices likewise dated March 13, 1916, notifying him 
that each of the policies had been forfeited and canceled for 
nonpayment of the respective loans and interest, as of January 24, 
1916. The assured died on March 14, 1916, and about the time 
of the deposit of this letter addressed to him in the Washington 
post office. It was conceded on the trial that these checks and 
notices thus made never reached the assured. The plaintiffs have 
had a verdict directed by the trial court at the close of the evi- 
dence for the face value of the policies, less the amount due upon 
the notes. The correctness of this ruling is here for review. 


[1] There is no contradiction in the evidence. There is dispute 
only respecting the value of the proof furnished by the evidence. 
The pledging of the policies constituted in law a bailment. Under 
these circumstances a trust relation arose, by implication of law. 
The defendant, as pledgee, took a qualified title, as indemnity to 
the loan. Until this was lawfully foreclosed, an equity of re- 
demption continued in the pledgor. Unincumbered by contractual 
limitations or conditions, the law permitted the lender (upon de- 
fault by the borrower) to foreclose the pledge, or, in this inStance, 
to forfeit and cancel the subject of the pledge. To accomplish 
this, it was indispensable to binding results that there be a demand 
of payment of the loan and reasonable notice to the borrower of 
the time and place of sale or forfeiture. These were the duties 
imposed upon the pledgee to validate the enforcement of the bail- 
ment contract by it. Bailey v. Am. Dept. Co., 52 App. Div. 402, 
65 N. Y. Supp. 330, affirmed 165 N. Y. 672, 59 N. E. 1118; 
Toplitz v. Bauer, 161 N. Y. 325, 55 N. E. 1059; W.C.& P. v. 
Riverside Bk., 135 App. Div. 400—404, 119 N. Y. Supp. 937. 

[2] It has been held by numerous cases that the borrower, as 
an inducement to the loan, may stipulate a waiver of demand of 
payment and notice of sale or forfeiture. A waiver thus stipu- 
lated does not violate public policy. Clare v. Mut. Life Insur. 
Co., 201 N. Y. 492-498, 94 N. E. 1075, 35 L. R. A. (N. S.) 1123. 
The right and privilege of waiving rests in the competency of the 
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parties to fix the terms upon which, in the event of nonpayment 
of the debt, the collateral security may be summarily utilized to 
pay the obligation. 

[3] The permissive power of contract is the basis of the claim 
of the defendant here. It asserts that, by the terms of the as- 
signment contract, the pledgee waived demand of payment and 
notice of time and place of forfeiture of the policies in question. 
The contract fixed the time of forfeiture as the day that the debt 
became due by the terms of the writings between the parties. It 
fixed the place as the office of the defendant.- On that due date, 
undoubtedly, the defendant had the right to forfeit and cancel 
these policies without demand or notice to the borrower. It was 
so stipulated in the contract of assignment. It elected to waive 
its right to forfeit on or as of that date. It so concedes, but claims, 
that a definite, future due date was fixed (as permitted by the 
terms of the assignment contract) by an extension or renewal of 
the notes for one year. To my mind that is the pivotal question 
in the case, - 

In support of its contention it is alleged in the answer that, at 
the request of intestate, the notes in question were renewed or 
extended for the period of one year. There is not, within the 
covers of the record, any evidence that any request or suggestion 
of extension for a year, was made. Acting, however, upon the 
assumption of a postponed due, date to January 24, 1916, the de- 
fendant, because of default in payment of the debt by intestate 
as of that day, forfeited and canceled the policies in question and 
applied the surrender value thereof to the payment of the notes. 
This concededly it could not do unless these debt obligations had 
been extended pursuant to agreement of the parties. The assign- 
ment contract permitted extensions, but it fixed the conditions 
upon which they could be made. In construing this contract, it 
should be borne in mind that a definite due date is indispensable 
to the right of foreclosure and forfeiture without notice. The 
purpose of the fixing the due date, in contracts of this kind, is 
that the intestate or borrower should have notice of the time of 
foreclosure and forfeiture. If foreclosure and forfeiture occurred 
under the rules of law applicable, notice would be given him of 
time and place. The time and place of forfeiture was fixed by 
the contract and all parties stipulated to waive notice of that day 
so fixed. I take it, under those circumstances, this contract can- 
not be construed to give to defendant the right to arbitrarily fix a 
due date of this loan without request and without knowledge of or 
notice to a debtor and then justify a foreclosure and forfeiture 
of these policies on such date, without notice and demand. 

The terms of the contract did not extend the due date of these 
obligations. It provided terms and conditions upon which they 
could be extended. Such were not observed. They were ignored. 
It took the same formalities of mutual benefits and promises to 
make an effective extension as was required in the original trans- 
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action of the loan. To hold that the defendant might fix the time 
without the consent of or even notice to the insured would be to 
deprive insured of any knowledge or information of the time 
and place when this property would be forfeited and absorbed by 
defendant. A definite due date as before stated was the essential 
of defendant’s right to forfeit and cancel these policies without 
notice. It arbitrarily fixed that date as the due date of these 
loans without request or notice. It is not contended that intestate 
knew or had been notified that defendant claimed that these debts 
had been extended to that date until the notices given by defend- 
ant in February, 1916. The extension of time, without fixing a 
new due date, constituted a waiver of the right of pledgee to 
foreclose or forfeit, without notice and demand, under contract 
authority. 

[4] Forfeitures are not favored in law, and hence there has 
arisen the technical doctrine of a waiver which has been applied 
by the courts for the apparent purpose of defeating forfeitures. 
That doctrine is that, if a party has a right of forfeiture created 
by contract and limited to a particular time for enforcement there- 
of, if he extends that time, and the other party, in reliance upon 
such extension, has permitted the contract time to pass without 
performance, the holder of the right of forfeiture cannot subse- 
quently recall such consent to extension and treat the nonperform- 
ance within the original time as a breach of contract. Thomson 
v. Poor, 147 N.-Y. 402, 42 N. E. 13. 

[5] It is said that such an extension is a waiver of the right to 
enforce the forfeiture, which needs no new consideration to sup- 
port it. Consideration is found in the reliance upon the waiver, 
resulting in nonperformance within the contract time. When such 
a condition arises, the holder of the right of forfeiture does not 
possess the power to arbitrarily recall the waiver at his volition and 
suddenly enforce the forfeiture. His right of forfeiture is not 
taken away. But under general doctrines before he asserts that 
right he must make formal demand for performance of the con- 
tract and give to the other party reasonable notice of the time 
and place of the enforcement of the forfeiture. These doctrines 
have been many times judically repeated. Franklin National Bank 
vy. Newcombe, 1 App. Div. 295, 37 N. Y. Supp. 271, affirmed 157 
N. Y. 699, 51 N. E. 1090, Bailey v. Am. Dep. Co., 52 App. Div. 
402, 65N.Y. Supp. 330, affirmed 165 N. Y. 672, 59 N. E. 1118; 
Gillett v. Bank of America, 160 N. Y. 560, 55 N. E. 292; W. 
C. & P. Co. v. Riverside Bank, 135 App. Div. 400, 119 N. Y. 
Supp. 937; Toplitz v. Bauer, 161 N. Y. 325, 55 N. E. 1059; 
Lindenthal v. G. L. Ins. Co., 174 N. Y. 76, 66 N. E. 629; Arnot v. 
U. S. Co,, 186 N. Y. 501, 79 N E. 719; Small v. Housman, 208 
N. Y. 124, 101 N. E. 700; Morris v. Windsor Trust Co., 213 N. 
Y. 27, 106 N. E. 753. Ann. Cas. 1916C, 972; Schoenberg v. 
Mutual Profit Realty Co., 94 Misc. Rep. 203, 158 N. Y. Supp. 264. 

In the facts are to be found other circumstances leading to 
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the same conclusion of waiver by the defendant of its contractual 
right. The notices sent by the company contained explicit de- 
mand for payment of interest only. In them is to be found the 
statement that the loan might be repaid in partial payments of $10 
or multiples thereof at any time, with interest. And upon the 
back of such notices is indorsed the statement that, if the premium 
of the policy be paid in cash, and the interest upon the loan be not 
paid, then that such interest will be added to the principal; that 
such new amount shall bear interest and the loan be extended 
automatically for the period for which the premium has been paid. 
When these notices were sent, all this insurance was in the form 
of paid-up policies; that is all premiums to mature during the 
life of the insured had been’paid. In the first of these mentioned 
provisions is to be found ample justification for belief by the 
insured that the company was extending the time of payment and 
offering to him new terms of payment for his convenience. In 
the latter of such provisions is to be found explicit notification that 
his loan will be carried during the lifetime of the policy, even 
if he does not pay the interest. Upon the trial full responsibility 
for the sending of these notices was accepted by the defendant. 
Such notifications require, as a matter of law, that we should 
hold that there was indefinite extension of the maturity date of 
these loans. Bailey v. Am. Dep. Co., 52 App. Div. 402, 65 N. Y. 
Supp. 330; affirmed 165 N. Y. 672, 59 N. E. 1118. 

The defendant places its greatest reliance upon Clare v. Mutual 
Life Insurance Company, 201 N. Y. 492, 94 N. E. 1075, 35 L. R. 
A. (N. S.) 1123. It seeks to justify, upon that authority, sum- 
mary forfeiture of this collateral as above recited. That case 
permits of no such construction. There the forfeiture took place 
on the due date fixed by the contract. The pledgor had specifically 
waived notice and demand as to that date, and the court only held 
that such waiver was effectual to make legal the foreclosure at 
that time. The power of the surrogate to authorize the guardian 
to so waive in connection with a pledge of a life policy was the 
principal question decided by that case. The doctrine announced 
in Toplitz v. Bauer, supra, and the other similar holdings is again 
approved in the most recent cases of the Court of Appeals. Small 
v. Housman, 208 N. Y. 115, 101 N. E. 700; Morris v. Windsor 
Trust Company, 213 N. Y. 27, 106 N. E. 753, Ann. Cas. 1916C, 
972. 

[6] It is urged that the plaintiff cannot predicate a right of 
recovery upon an unpleaded waiver of defendant. This conten- 
tion is without merit. The facts are fully alleged. The complaint 
specifically sets forth extensions of time of payment and the 
maturity of the policies prior to the expiration of such extensions. 
This is a sufficient allegation of waiver. To specifically designate 
those facts as constituting a waiver would be but pleading a con- 
clusion. The essential facts are alleged. The action is found up- 
on the policy, and not a waiver. 
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[7] If we assume, however, that a question of facts was, 
upon the evidence, raised upon the question of defendant’s waiver, 
then defendant is bound by the direction of a verdict. At the 
close of the evidence both parties asked for a direction of verdict. 
The defendant’s counsel in connection with his motion for a di- 
rection stated that he reserved his right to go to the jury upon 
any question of fact. This was not a request to go to the jury 
on any question. The law reserved to him all the rights that he 
sought to reserve. The case concluded with a long discussion 
between court and counsel. The court eventually announced: 

“I am satisfied on this evidence that it would not be permissible 
to find a verdict against the plaintiffs in favor of the defendant, 
so I am going to assume the responsibility of passing upon the 
law and passing upon the facts; both parties having moved for a 
direction in their favor,” etc. 

The defendant at that time made no request or at any other 
time that any fact be submitted to the jury. It consented that 
the facts be passed upon by the court if any question of fact 
was presented by the record. The judgment should be affirmed. 
Judgment and order affirmed, with costs. 
Kruse, P. J., and De Angeles, J., concur. 


MERRELL, J. (dissenting). Plaintiffs have recovered judgment 
against defendant in the aggregate amount of $11,802.13 upon 
five paid-up policies of life insurance issued by the defendant 
to plaintiffs’ testator on January 24, 1906, and all of which policies 
plaintiffs insist were in full force at the time of the death of the 
assured, which occurred on March 14, 1916. The defense in- 
terposed was that said several policies had been delivered to 
defendant as collateral security for a loan made by defendant to 
the assured upon each policy as evidenced by a loan agreement 
executed by the assured as to each, and that, the assured having 
defaulted in paying the moneys loaned on the policies, defendant 
had, prior to the death of the assured, in accordance with the 
provisions of the loan agreements, canceled said several policies, 
and that therefore said policies were not outstanding at the time 
of the death of the assured. 

The question at issue herein is as to whether said policies were 
in fact canceled by defendant prior to the death of the assured. 
The pertinent facts upon which this’ controversy arises are as 
follows: 1 

The assured, Frederick C. Stevens, was a resident of Attica, 
N. Y. He was a man of large business affairs. For many years 
he had been a banker and a man of large financial interests at 
home and in the city of Washington. On January 24, 1900, Mr. 
Stevens procured the issuance by defendant, the Mutual life In- 
surance Company of New York, to himself, on his life, five pol- 
icies of life insurance, numbered 1022241, 1022243, 1022247, and 
1022249, respectively. These five policies were indentical save 
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for their numbers. By each policy the Mutual Life Insurance 
Company of New York promised to pay at the head office of said 
company in the city of New York unto said Frederick C. Stevens, 
his executors, administrators, or assigns, the sum of $20,000 upon 
acceptance at its head office of satisfactory proof of the death of 
said assured. Said policies were conditioned upon the payment by 
the assured of an annual premium of $757.50 on each policy. Such 
premiums were paid annually by the assured on the 24th day of 
January in each year until 1906, when default was made in pay- 
ment of the premiums due thereon on the 24th day of January of 
that year. The policies thereupon lapsed, and a new arrangement 
was made between the company and the assured whereby said 
policies were converted into five paid-up policies for the sum of 
$4,120 each, being straight life policies, the sum $4,120 being pay- 
able on each policy only upon the death of the assured. On these 
policies the assured was not required to pay annual premiums. In 
such condition these five paid-up policies of $4,120 each were held 
by the assured until May 16, 1914, when he applied to the de- 
fendant for loans thereon. And on said date the defendant, in 
accordance with its practice in such case, loaned to the assured 
upon each of said policies the sum of $1,837; said sum being the 
amount which the assured might borrow on each policy. As 
collateral security for said several loans the assured delivered to 
the insurer the five policies of insurance to be held by said com- 
pany in accordance with the provisions of a loan agreement as to 
each policy concurrently executed by the assured and delivered to 
the company. These five loan agreements were identical in form, 
except as to the numbers of the policies to which they referred, 
and were in the following form: 


“$1837. New York, May 16, 1914. 

“On Jan. 24, 1915, without grace I promise to pay to the order 
of the Mutual Life Insurance Company of New York one thou- 
sand eight hundred and thirty-seven dollars, with interest at the 
rate of 6 per cent. per annum at the office of said company in the 
city of New York, for value received, having deposited with and 
assigned to said company policy No. 1022241 as collateral security 
for the payment of this note, as herein provided. 

“The application of the foregoing amount is hereby approved as 
follows: 

Amount of loan $1,837.00 

Adjustment for interest on premiums 

To pay loan No. ———— ———— 191—, on Policy 

No. $—-—— $—_—_ 

Accured interest on Loan No. —— 191—....$—— 

To pay premiums on said policy to—-191—. .¢——- 

Adjustment for interest on premiums............ $—-—— 


$1,837.00 
Palance by Company’s check 
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“The borrower may pay this note, with accrued interest, at any 
time prior to the date when due, and when so paid, together with 
all other indebtedness in respect to said policy, this loan note will 
be automatically canceled, and the company will return the policy. 

“The time for the payment of this loan may from time to time, 
upon request of any of the parties hereto and with or without 
notice to the other parties, be extended for a period of six months 
or one year, upon payment of any premium on the policy neces- 
sary to cover the period of any such extension and payment of 
interest which shall have accrued at the maturity of the loan. 

“In the event of failure to repay said note On the date when 
due as herein provided or in the event of the nonpayment of the 
interest accrued thereon, the company, without further notice 
and without further demand for payment, may cancel said policy 
as of the date of default, and apply to the payment of said note 
(with accrued interest) the sum of $1,920 (being the customary 
cash surrender consideration allowed by the company as the 
surrender value of policies issued upon like terms and conditions), 
and pay the remainder of said sum (if any) on demand to the 
parties entitled thereto. 

“In case of any extension or renewal or extensions or renewals 
of this note, the foregoing provision for cancellation and sur- 
render of the said policy shall be applicable, but in such case, 
in lieu of the above-stipulated cash surrender consideration, the 
company will pay, as a cash surrender value at the maturity of 
any such extension or renewal, subject to the deduction of the 
existing loan with accrued interest; the customary cash surrender 
consideration then allowed by the company on other policies is- 
sued and terminated upon like terms and conditions as this 
policy, which amount shall not be less than the above-stipulated 
cash value. 

“In the event of the death of the insured before the maturity 
or payment of the note, and while said policy is in force, the 
amount of said note, with accrued interest, will be deducted from 
the amount payable on the policy; the balance being, payable to 
the person or persons entitled thereto. 

“In witness whereof I have hereunto set my hand the 11th 
day of May, nineteen hundred and forteen. 

“Witness : Frederick C. Stevens, 

“V.B. Deyder, Washington, D.C. Wash., D. C., Insured.” 


Upon each of said loan agreements the insured borrowed of 
defendant the sum of $1,837, receiving in the aggregate from 
the defendant on said 16th day of May, 1914, the sum of $9,185. 
Neither of said loans was ever repaid by the assured. On 
January 24, 1915, the date when said notes by their terms became 
due and said loans were payable, the assured paid the interest 
thereon to said date. While the evidence does not clearly show 
an extension of payment of the loans, inferentially it appears that 
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payment was extended one year or until January 24, 1916. The 
company had the right to continue the loans for one year after due 
without notice to the borrower, and seems to have so acted. No 
further payment either of principal or interest was ever made 
upon either of said notes, and on March 9, 1916, 45 days after the 
expiration of the extended period, in accordance with the practice 
of the company to allow said period of grace, the defendant can- 
celed, as of January 24, 1916, each of the policies held as col- 
lateral security for said notes respectively, applied the cash sur- 
render consideration of each policy to the payment of the amount 
then due upon the loan agreement to secure which the company 
held such policy, and on March 13, 1916, mailed to the assured 
a check covering the excess of such cash surrender value over 
the amount due on each note, together with notice of such can- 
cellation and application. Frederick C. Stevens, the assured, 
died on March 14, 1916, before said checks and notification 
reached him. 

Defendant’s witnesses testify that the policies were cancelled 
in accordance with the custom and as prescribed by the rules and 
practice of the defendant company. The policies were declared 
canceled by an officer of the company exercising the authority 
conferred upon him by the company, and upon each policy was 
placed a slip declaring the policy canceled. The five cancellation 
slips, except as to tari, were in identical form, as follows: 


“Policy No. 1022241 is hereby canceled as of the 24th day of 
Jan., 1916, for nonpayment of loan due on said date. 
“Charles H. Warren, Treasurer, 
“10 M 39 1916. Per H. 
“P. L. 171—10M—11—15.” 


Interest was thereupon computed upon each of the five loans 
from January 24, 1915, to January 24, 1916, and found to be 
$110.22, making the amount due on each $1,947.22. The custo- 
mary cash surrender consideration was computed and found to 
be the sum of $1,976 in the case of each policy. From the casn 
surrender consideration as to each policy was deducted the amount 
of the loan, with interest, $1,947.22, leaving a balance due the 
assured on each policy of $28.78. Two checks were drawn by 
defendant, one for $28.78 for the excess on policy No. 1022245, 
and the other for $115.12, covering a like excess on the remaining 
four policies. These checks were mailed to the assured on March 
13, 1916, and accompanying same were five letters, identical in 
form, except as to number of policy to which it related, in fol- 
lowing form: 

“Washington, D. C. 
“The Mutual Life Insurance Company of New York, 
Nassau, Cedar, Liberty, and William Streets. 
Policy Loan Department. 
“New York, Mar. 13, 1916. 


Vol. LII—24. 
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“In all communications refer to the policy number. 

“Mr. F. C. Stevens—Dear Sir: You are hereby advised that 
the loan of $1,837 payable Jan. 24, 1916, on policy 1022243 was 
not paid or renewed at its maturirty. 

“The company has therefore been obliged, to cancel the policy 
in accordance with the terms of the loan note, and has applied 
the cash surrender consideration of $1,976 in payment of said 
loan as provided under the terms of the loan note, viz.: 


Value of policy —cash surrender consideration... $1,976 

Less loan now satisfied $1,837.00 

NN AEN Os 4. Winn oe akens kcobubeus $ 110.22 $1,947.22 
Bicone 


Balance for which check is inclosed 
“Yours truly, F. W. Mercer, 
“FEA ° Superintendent of Policy Loans.” 


These letters and inclosed checks failed to reach the assured 
before his death. He died suddenly. He was in good health on 
March 14, 1916, until some time in the afternoon, when he was 
suddenly stricken, dying a few hours later. It is the contention 
of the plaintiffs that the payment to the assured in his lifetime 
of the surplus of the cash surrender consideration left after satis- 
fying the loan made on each policy was a necessary step in the 
cancellation of the policy, and, not having been made-during the 
lifetime of the assured, the attempted cancellation was not ef- 
fected, and that the five policies were all in force at the time of 
the death of the assured. The learned trial court so held, and di- 
rected a verdict in plaintiff’s favor for the aggregate amount of 
the five policies less the aggregate loans thereon made to the as- 
sured with interest to the date of his death. Judgment threon has 
been entered in favor of paintiffs and against defendant. I think 
the judgment should be reversed. 

It is the contention of the plaintiffs that the payment of the 
the amount loaned with interest was a part and parcel of the 
act of cancellation and that until the assured had been notified of 
such surplus the cancellation was not complete. I am unable 
to adopt that view. The loan agreement executed by the assured 
in each case was in its terms clear and unequivocal. Primarily 
it was a negotiable promissory note whereby Stevens promised 
to pay to the order of defendant on January 24, 1915, $1,837, 
with interest at the rate of 6 per cent. per annum, at the office 
of the payee in New York, for value received. Then follows 
a statement of the deposit with an assignment to the company 
of the policies of life insurance as collateral security for the 
payment of the note “as herein provided.” By the terms of the 
agreement the borrower might pay the note, with accrued in- 
terest, at any time prior to the date when due, and when so paid 
together with all other indebtedness in respect of the policy, the 
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loan should be automatically canceled, and the company would 
return the policy. The procedure to be adopted by the com- 
pany in case of default in paying the loan as provided by the 
agreement is laid down as follows: 

“In the event of failure to repay said note on the date when 
due as herein provided or in the event of the nonpayment of 
the interest secured thereon, the company, without further notice 
and without further demand for payment, may cancel said policy 
as of the date of default, and apply to the payment of said note 
(with accrued interest) the sum of $1,920 (being the customary 
cash surrender consideration allowed by the company as the sur- 
render value of policies issued upon like terms and conditions), 
and pay the remainder of said sum (if any) on demand to the 
parties entitled thereto.” 

It will be seen that when a default occurs in payment of the 
note as therein provided or in the event of the nonpayment of 
interest accrued thereon, the company, “without further notice 
and without further demand for payment,” might cancel the 
policy as of the date of default and apply in payment of the note, 
with interest, the specified cash surrender consideration allowed 
by the company and pay the remainder (if any) “on demand” 
to the parties entitled thereto. The cancellation was an act by 
itself entirely separate and distinct, and the application of the 
cash surrender consideration to the payment of the note ai: 
payment of any balance to those entitled thereto were the after- 
math of such cancellation. Not as a part, but as a result, of the 
cancellation was the payment to the assured of any balance 
remaining after satisfying the loan from the cash surrender 
consideration. In this case the assured was a business man of 
wide experience. He must have fully understood and appreciated 
the terms of the agreement which he executed. He knew the 
consequences of his failure to pay principal and interest when due. 
The agreement plainly provided that upon default in payment the 
company “without further notice and without further demand 
for payment” might cancel the policies. It seems idle to say that 
under such plain and unambiguous language as that used in these 
loan agreements the assured could ask notice or warning of the 
cancellation of policies which he had delivered as security for 
the loans. By the terms of the agreement to which he had set 
his hand he was entitled to no notice of cancellation. While the 
company in this case, after ascertaining the amount of balance 
of the cash surrender consideration remaining after satisfying 
the loans, drew its checks and mailed them to the assured with 
letters advising of the cancellation of the policies, such course on 
its part under the agreement was wholly gratutious, as the re- 
mainder under the terms of the agreement was payable only “on 
demand.” ‘The agreement does not provide any particular form 
or procedure to be adopted to effect a cancellation of a policy. 
There is no statutory requirement with reference thereto, and so 





354 Insurance Law Journal, Vol. 52.  [Sept., 1918. 


long as the company acted in accordance with its usual custom 
it did all that was required. N. Y. Security Co. v. Saratoga Gas 
Co., 88 Hun, 569, 586, 34 N. Y. Supp. 890. 

The cancellation was an independent act complete in itself, 
and preliminary to the application of the cash surrender con- 
sideration to the discharge of the indebtedness represented by 
the note. Having canceled the policy and having applied the 
cash surrender consideration in discharging the indebtedness of 
the assured, under the terms of the loan agreement the company 
held the remainder, if any there might be, subject to the demand 
of the assured or those entitled thereto. The company was not 
bound to pay such remainder until such demand. In case of 
failure to pay the same on demand the assured or those entitled 
to it might recover the same of defendant in a suit at law. How 
then can it be said that notification of the existence of such re- 
mainder or payment thereof to the assured was any part of the 
act of cancellation of the policies? ‘To so construe the loan agree- 
ment is to read into it provisions it does not contain and to 
ignore its plain and unambiguous language. The loan agreement 
provides that the company may cancel upon mere default on. the 
part of the assured in making the payments “when due as herein 
provided.” The borrower having defaulted in making the pay- 
ments specifically provided, the agreement which he had signed 
did not provide that he should receive further warning or de- 
mand, but, on the contrary, explicitly provides that upon his 
failure to pay the note as therein provided the company may can- 
cel the policy held as collateral security “without further notice 
and without further demand for payment.” Nothing could be 
plainer. To so interpret the instrument as to require notice of 
cancellation is to utterly ignore the plain language of the instru- 
ment and to require the company to do something of which it is 
expressly relieved. 

The assured was a free agent, and certainly might legally 
agree as he did to waive notice and demand of payment. The 
agreement provided a method of realizing upon the policies, and 
it was permissible for the parties to agree between themselves to 
dispense with notice and demand. Clare v. Mutual Life Ins. 
Co., 201 N. Y. 492, 498, 94 N. E. 1075, 35 L. R. A. (N. S.) 1123. 

The act of the company in attempting to forward to the as- 
sured the balance of $28.78 remaining on each policy, is quite 
immaterial. It ‘was a gratuitous act on its part not required by 
the terms of the loan agreement. Had the checks and accom- 
panying notifications reached the assured prior to his decease, 
I apprehend no one would have had the temerity to suggest that 
in canceling the policies the company had in any way exceeded its 
rights. ‘The moneys would have been accepted by the assured, 
without question, as salvage remaining after satisfying his in- 
debtedness. 

Failure to give Mr. Stevens notice of the impending cancela- 
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tion of his policies resulting from his default in no wise affected 
his rights. Had notice been given him, it would have been an 
idle ceremony without resultant benefit to the assured. He had 
failed to pay as he had agreed, and as a result it was the com- 
pany’s right to cancel the policies. Stevens could not, if he 
wished, reinstate the policies, nor could he then extend the loan 
by paying the overdue interest. He had sinned away his day of 
grace. Even had he notified, the very most he could have done 
was to have demanded payment of the suplus of $28.78 on each 
policy. Such payment was in fact made by the company without 
demand as a matter of courtesy. 

I am not unmindful of the fact that the loan agreement was 
prepared by the company, and that the same should be liberally 
construed in favor of the assured. Were this instrument am- 
biguous or equivocal in its terms, there would be every reason 
for the application of such rule of liberal interpretation. But 
here we have an agreement in language so clear and readily to 
be understood that a judicial construction of its meaning is un- 
necessary. No one of ordinary intelligence could mistake its 
meaning, much less a man of the mature business experience of 
the assured. 

It is quite evident that in holding that it was incumbent upon 
the company to pay or tender to the assured in his lifetime the 
remainder of $28.78 on each policy, or at least that the insured 
be notified of the fact that the company held such remainder sub- 
ject to his demand, before a cancellation of the policies became 
effective, the learned trial court may perhaps have confused such 
cancellation with the cancellation of fire insurance policies. In 
the latter case the act of cancellation is governed by express 
provision of the New York standard form of fire insurance 
policies, requiring the company desiring to cancel a fire insurance 
policy to give the policy holder five days’ notice of such can- 
cellation, and as a part of suclf cancellation to return the un- 
earned portion of any premium paid by the assured. Section 
122 of the Insurance Law (Consol. Laws, c. 28), relative to 
cancellation of fire insurance policies, requires the company as a 
part of the act of cancellation to return to the insured or his legal 
representatives the amount of the premium paid, less the custom- 
ary short-rate premium for the expired term of the full term for 
which the policy has been issued. No such provision is contained 
in these policies of fe insurance, nor in the loan agreements, 
and our attention has not been called to any statute or court 
decision requiring notice or payment in case of life insurance 
policies. 

The suggestion is made that the default upon which defendant 
acted, and by virtue of which it undertook to cancel the policies, 
was in the assured failing to pay the principal and interest upon 
the notes at the expiration of the extended period, and that the 
provisions contained in the agreements as to payment of the 
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surplus on demand to the assured, or to the persons entitled 
thereto, are not applicable to such a situation. I can see no 
force in that suggestion. The agreements expressly provide that 
in case of any extension of the notes the provisions of the agree- 
ments for cancellation and surrender of the policies, in case of 
nonpayment when due, shall be applicable. It is also urged that 
payment of the balance remaining after deducting the amount of 
the note, with accrued interest, from the amount payable on the 
policy, must under the terms of the agreement be made to the 
person or persons entitled thereto, in case of the death of the 
insured before the maturity or payment of the note. But it will 
be seen that the further condition i§ provided that such policy 
shall be in force at the time of the death of the assured, and 
where, as in this case, the policies are not in force, but have been 
cancelled prior to death, such provision can have no application. 
In any event I think the procedure provided in case of default 
occuring at the expiration of the extension of payment, or in the 
event of the death of the assured before payment of the note, 
relates back and is governed by that prescribed in case of failure 
to pay the sum loaned when originally due as provided by the 
loan agreement. 

Upon the trial plaintiffs sought to predicate a waiver on the 
company’s part of the terms of the loan agreement from the 
sending of various notices from the company to the assured in 
the month of February, 1916, upon forms of the company, and 
which clearly had no bearing or application to existing relations 
between the company and the assured. It was shown that the 
sending of such notices was the blunder of an incompetent clerk 
unfamiliar with existing business relations between the company 
and the assured. The latter could have been in no wise misled 
thereby. 

Two sets of notices, one for each policy, are claimed to have 
been mailed by the defendant te the assured. The first set, all 
in identical form, bear date on February 12, 1916, and purport 
to call the attention of the assured to the fact that interest on his 
loan “will expire Jan. 24, 1916,” and asking remittance therefor, 
and stating that certain complications will result “uriless remit- 
tance is received here on or before the above date of expiration” 
(January 24th preceding). The second set of notices bear date 
on February 25th, and are still more incoherent, and purport to 
relate to a lapse of policy, and suggesting that the company can 
possibly assist the assured with a loan if it is inconvenient to pay 
the premium, and inviting further negotiation with a view of 
restoring the policy. 

The inapplicability of these notices, if ever received by the 
assured, must have been apparent to him. If they reached him, 
it was at a time long after he had forfeited any rights under 
the policies save as provided in the loan agreements. No one 
could reasonably interpret them as manifesting any intention by 
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the company to waive its rights under said agreements. More- 
over, the evidence fails to show directly that either of these no- 
tices was ever received by the assured, and that is no basis for 
the assertion that he was misled or lulled into a sense of security 
thereby. Fowler v. Metropolitan Life, 116 N. Y. 389, 22 N. E. 
576, 5 L. R. A. 805. 

The action of the trial court is sought to be upheld from the 
fact that both parties moved for the direction of a verdict, the 
defendant refraining from asking to go to the jury upon the 
facts, and thus it is claimed impliedly waiving such right. It is 
true that defendant, at the close of the entire case, made a motion 
to dismiss the complaint and for the direction of a verdict in 
favor of the defendant upon the issues generally. Such motion 
was, however, made conditionally under the express reservation 
stated by counsel for defendant that: 

“If that motion be denied, it may be said there is no question 
of fact here. We would reserve our right to go to the jury 
on the question of fact, whatever it be.” 

I do not think under such circumstances that defendant waived 
the right to go to the jury. Had there been any question of 
fact, it should have been submitted to the jury. Pneumatic Signal 
Co. v. Texas & Pac. R. Co., 200 N. Y. 129, 93 N. E. 471; Brown 
Paint Co. v. Reinhardt, 210 N. Y. 162, 104 N. E. 124; Second 
Nat. Bank v. Weston, 161 N. Y. 520, 55 N. E. 1080, 76 Am. St. 
Rep. 283. 

But there was no question of fact presented. The court clearly 
was of the opinion that no question of fact was involved, and 
passed upon the question presented as matters of law. The 
record clearly indicates that the court could discover no question 
of fact to be decided, and directed a verdict in plaintiffs’ favor 
because of the fact that it did not appear that the assured had 
actual notice of the cancellation of the policies, the application 
of the cash surrender consideration to the payment of the loan, 
and that there remained in the company’s hands payable to him 
on demand the remainder of $28.78 on each policy. As matter of 
law the court held, in the absence of such notice to the assured 
in his lifetime, that there had been no cancellation, and that the 
policies remained in full force at his death. The court, we think, 
made an erroneous decision upon unchallenged facts. The judg- 
ment cannot be sustained upon such technicality of practice urged 
by respondents. 

The judgment and order appealed from should be reversed, 
with costs, and the complaint dismissed, with costs, to the ap- 
pellant. 

Foote, J., concurs. 
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STRAIGHT v. AMERICAN LIFE INS. CO. (No. 31852.)* 
(Supreme Court of Iowa. June 24, 1918.) 


INSURANCE—LIFE INSURANCE—ISSUANCE OF POLICY—EVI- 
E. 


Evidence held insufficient to show that life policy applied for by deceased 
was ever issued. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Polk County; Lawrence De Graff, Judge. 

Action at law to recover upon an alleged contract of life insurance. 
There was a directed verdict and judgment for the defendant, and plain- 
tiff appeals. Affirmed. 


Keithley & Bump, of Des. Moines, for appellant. 
E. B. Evans and Halloran & Starkey, all of Des Moines, for appellee. 


*168 N. W. Rep. 84. 


POTZ v. CIGARMAKERS’ INTERNATIONAL UNION OF 
AMERICA. (No. 20896.)* 


(Supreme Court of Minnesota.. June 14, 1918.) 


(Syllabus by the Court.) 


BENEFICIAL ASSOCIATION —DEATH BENEFITS—DHPEN- 
DENCY—EVIDENCE. 


Plaintiff's son died while a member ‘of defendant union, and the laws 
of the union entitled plaintiff to a “death benefit,” if she was “de- 
pendent for support in whole or in part” upon her son at the time 
of his death. Held that the evidence made the question as to whether 
she was so dependent a question of fact for determination by the trial 
court. 


(For other cases, see Beneficial, Associations Dec. Dig. § 20[7].) 


Appeal from District Court, Blue Earth County; W. L. Comstock, 
Judge. 

Suit by Theresa Potz, individually, etc., against the Cigarmakers’ 
International Union of America. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


C. O. Dailey, of Mankato, for appellant. 
Hughes & Ellsworth, of Mankato, for respondent. 


*168 N. W. Rep. 126. 
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FRAKES v. BROTHERHOOD OF LOCOMOTIVE FIREMEN ert At. 
(No. 12849.)* 


(Kansas City Court of Appeals. Missouri. May 20, 1918.) 


1. INSURANCE—CHANGE OF BENEFICIARY—WAIVER. 


The provisions in the by-laws or constitution of an insurance association 
concerning the way in which a change of beneficiary may be made 
are for the benefit and protection of the association and may be waived 
by it. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—CHANGE OF BENEFICIARY—WAIVER. 


Where insurance association pleads its willingness to pay the amount of 
a policy to the proper one of two rival claimants, depositing the 
money in court and asking that they be required to interplead, it 
waives condition of the policy requiring a change in beneficiary to be 
made in a specific manner. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—CHANGE OF BENEFICIARY. 

Where insured attempted to change beneficiary from mother to wife and 
made certificate before notary public to such effect, but failed to re- 
turn for cancellation and for issuance of new policy, and the insurer 
paid the money in the court and asked that the two beneficiaries 
interplead, the condition as to methods of change of beneficiary was 
waived, and the wife was entitled to the fund. 


(For other cases, see Insurance, Dec. Dig. § 588.) 


Appeal from Circuit Court, Vernon County; B. G. Thurman, Judge. 

Action by Gladys Frakes against the Brotherhood of Locomotive 
Firemen and others, Judgment for plaintiff, and defendants appeal. Af- 
firmed. 


Holmes Hall and W. D. O'Bannon, both of Sedalia, for appellants. 
W. M. Bowker, of Nevada, for respondent. 
* 204 S. W. Rep. 26. 


HOLMES v. PROTECTED HOME CIRCLE. (No. 15142.)* 


(St. Louis Court of Appeals. Missouri. Submitted on Briefs May 8, 1918. 
Opinion Filed June 4, 1918.) 


1. INSURANCE—CAUSE OF DEATH—QUESTION FOR JURY. 


The testimony being conflicting as to the cause of insured’s death, and 
there: being. substantial evidence to sustain the theory of plaintiff 
beneficiary that insured died from sunstroke, the case was for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 
*204 S .W. Rep. 202. 
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3. INSURANCE—PROOFS—CAUSE OF DEATH—STATEMENTS 
OF PHYSICIAN—CONCLUSIVENESS. 

Statement of physician as to cause of death of insured forwarded by 
beneficiary with proof of death was not conclusive against her where 
her statements gave an entirely different cause. 


(For other cases, see Insurance, Dec. Dig. § 789.) 


6. INSURANCE--CAUSE OF DEATH—INSTRUCTION. 


An instruction that plaintiff beneficiary was entitled to a verdict unless 
the jury found that insured came to his death from the excessive use 
of morphine presented the issue fairly, clearly, and intelligently. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 




































Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 
Action by Mary E. Holmes against the Protected Home Circle. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


R. P. & C. B. Williams, of St. Louis, for appellant. 
William J. Jones, of St. Louis, for respondent. 


HANER v. GRAND LODGE A, O. U. W. OF NEBRASKA. 
(Ne. 20280.)* 


(Supreme Court of Nebraska. June 15, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—FRATERNAL BENEFICIARY SOCIETY—ULTRA 
VIRES—ESTOPPEL. 


A fraternal beneficiary society is not estopped from pleading ultra vires 
as to a contract which is beyond the powers conferred upon it by 
the statute under which it is organized. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 


2. INSURANCE— FRATERNAL BENEFICIARY SOCIETY — BY- 
LAW—INVALIDITY. 

A by-law of a fraternal beneficiary society in contravention of the statute 
under which it is organized is ultra vires, and, as between such society 
and a member chargeable with knowledge of the society’s want of 
power to make a contract based thereon, it is wholly void. 

(For other cases, see Insurance, Dec. Dig. § 696.) 









Appeal from District Court, Saline County; Brown, Judge. 

Action by George T. Haner against the Grand Lodge of the Ancient 
Order of United Workmen of Nebraska, a corporation. General demurrer 
to petition sustained, and plaintiff appeals. Affirmed. 







Barth & Busse and R. M. Proudfit, all of Friend, for appellant. 
R. R. Horth, of Grand Island, and Edw. J. Lambe, of Beaver City, 
for appellee. 


*168 N. W. Rep. 189. 
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NATIONAL LIFE INS. CO. OF THE UNITED STATES v. 
CLAYTON. (No. 6769.)* 


(Supreme Court of Oklahama. 7m 1917. Rehearing Denied June 4, 
1918.) 


(Syllabus by the Court.) 


¥ ne PROVISIONS—WAIVER CANCELLA- 
TION. 


An insurance company may waive any provision in a policy intended for 
its benefit. Where there has been a breach of the conditions of a 
policy, the company may, at its election, take advantage of such 
breach and cancel the policy, or it may waive the forfeiture by acts 
as well as words. 


(For other cases, see Insurance, Dec. Dig. §§ 372, 388[3].) 


2. INSURANCE—FORFEITURE—“WAIVER”—RELIANCE. 


Any declaration or course of action on the part of an insurance company 
which treats a policy, which the company could declare forfeited 
because of a breach of the conditions of the policy, as a valid and 
subsisting policy, which declaration or course of action is relied upon 
and acted upon by the insured, will constitute a “waiver” on the part 
of the insurance company of its right to forfeit such policy because 
of such breach of the conditions thereof. 

(For other cases, see Insurance, Dec. Dig. § 391.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Waiver.) 


3. INSURANCE—LIFE INSURANCE — FORFEITURE — WAIVER— 
EVIDENCE. 

Evidence examined, and held to be sufficient to sustain the finding of the 
trial court that the insurance company had waived its right to declare 
a forfeiture of the policy sued upon. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Commissioners’ Opinion, Division No. 1. Error from County Court, 
Canadian County; W. A. Maurer, Judge. 

Action by J. T. Clayton as administrator of the estate of Victoria 
C. Berry, deceased, against the National Life Insurance Company of the 
United States of America. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


Stephen C. Treadwell, of Oklahoma City, and Locke & Locke, of 
Dallas, Tex., for plaintiff in error. 
W. M. Wallace, of El Reno, for defendant in error. 


* 173 Pac. Rep. 356. 
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FIRE, TORNADO, ETC. 


BROWN vy. FRANKLIN FIRE INS. CO. (L. A: 4189.)* 


(Supreme Court of California. May 24, 1918.) 





ee OF OWNER’S INTEREST —A C- 
NS. 


In an action on a fire insurance policy, where it appeared that plaintiff had 
installed a third party as his agent and employee in charge of the 
store insured, permitting him to conduct the business in plaintiff's 
name as owner under an agreement for a stated salary and a half 
interest as soon as the profits amounted to a certain sum, such 
agreement was one of employment, and did not constitute an assign- 
ment of an interest in the property so as to defeat plaintiff’s right 
to recover under the policy. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


Department 2. Appeal from Superior Court, Los Angeles County; 
John S. Mitchell, Judge. 

Action by E. M. Brown against the Franklin Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 






Hindman & Yakey, of Los Angeles, for appellant. 
G. C. De Garmo, of Los Angeles, for respondent. 


Wi.pvr, J. This is an action to recover upon a fire insurance 
policy upon a stock of goods destroyed by fire. The question 
raised is whether or not there was an assignment of an interest 
in the property by plaintiff to one Stewart, or such a change of 
possession as would prevent plaintiff recovering under the terms 
of the policy. The court found that plaintiff owned the property. 
The evidence is that he purchased the store and paid therefor, 
and installed Stewart as his agent and employee in charge thereof, 
permitting Stewart to conduct the business in the latter’s name as 
owner, under an agreement by which Stewart was to receive 
$125 a month and was to be given a half interest in the business 
as soon as the profits amounted to $2,000 (the estimated value of 
a half interest in the business). This was an agreement of em- 
ployment, by which the employee was to be paid upon the basis of 
a stated salary and a proportion of the profits. He was not to 
share in the losses, and his ownership in the business was con- 
tingent upon the profits amounting to enough to purchase a half 
interest therein. The finding of the court that Brown owned the 
property is supported by the evidence. 
The judgment is therefore affirmed. 
We concur: Melvin, J.; Victor E. Shaw, Judge pro tem. 


* 173 Pac. Rep. 403. 











Fire, &c.| Mayor, etc., of Balto. v. Ger.-Am. F. I. Co. 


MAYOR, ETC., OF BALTIMORE v. GERMAN-AMERICAN FIRE 
INS. CO. OF BALTIMORE CITY. (No. 4.)* 


(Court of Appeals of Maryland. April 2, 1918.) 


2. TAXATION—STATUTE—CONSTRUCTION. 


Acts 1914, c. 197, amends Code Pub. Gen. Laws 1904, art. 81, § 159, to 
provide that the amount held by a domestic fire insurance company 
in mortgages upon real and leasehold property within the state shall 
be deducted from the aggregate values of all the shares of its stock 
before computing the taxable value of its shares. Acts 1914, c. 528, 
amends Code Pub. Civ. Laws, art. 81, § 162, which is indentical with 
section 159, Code Pub. Gen. Laws 1904, to provide for the deduction 
from the aggregate value of all shares of manufacturing corporations, 
the tolls, machinery, manufacturing implements, and engines of such 
corporations in ascertaining the taxable value of the shares of such 
corporations. Held, that the statutes were not repugnant to each 
other, and, there being nothing to indicate that the later act was in- 
tended to amend the Code section as amended by the prior act, both 
acts were valid and subsisting. 


(For other cases, see Taxation, Dec. Dig. § 365.) 


3. TAXATION—EXEM PTIONS—POWER OF LEGISLATURE. 


The Legislature may without contravening federal or state Constitution 
exempt certain species of property from taxation when it does not 
amount to an arbitrary discrimination. 


(For other cases, see Taxation, Dec. Dig. § 191.) 


4. CONSTITUTIONAL LAW—ENCROACHMENT ON LEGISLA- 
TURE—TAX EXEMPTIONS. 


The wisdom of a tax exemption is within the discretion of the Legislature 
and not subject to control by the courts. 


(For other cases, see Constitutional Law, Dec. Dig. § 68[4].) 


5. CONSTITUTIONAL LAW—STATUTES—TAXATION—EXEMP- 
TION—LOCAL AND SPECIAL LAWS—DUE PROCESS OF 
LAW. 


Acts 1914, c. 197, providing for deduction from capital stock of domestic 
fire insurance companies the amount of mortgages on land within the 
state held by such companies, does not contravene Const. U. S. 
Amend. 14, as an arbitrary discrimination, or Const. Md. art. 3, 
§ 33, prohibiting local or special laws. 

(For other cases, see Constitutional Law, § 283; Statutes, § 95[1]; Taxa- 
tion § 365.) 


Appeals from Baltimore City Court; Chas. W. Heuisler, Judge. 

Proceedings before the State Tax Commission of Maryland by the 
German-American Fire Insurance Company. From three orders reversing 
the action of the Commission, the Mayor and City Council of Baltimore 
appeal. The appeals were consolidated. Orders affirmed. 


Argued bfore Boyd, C. J., and Briscoe, Thomas, Pattison, Urner, 
Stockbridge, and Constable, JJ. 


*103 Atl. Rep. 980. 
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R. Contee Rose, Asst. City Sol., of Baltimore (S. S. Field, City Sol., 
of Baltimore, on the brief), for appellant. 


Charles F. Stein and Joseph C. France, both of Baltimore, for appellee. 


Pattison, J. There are three appeals in the record before us, 
each from an order of the Baltimore city court reversing the 
action of the State Tax Commission of Maryland in its refusal 
to deduct from the assets of the German-American Fire Insur- 
ance Company, in computing the value of its shares of capital 
stock for the purpose of state and city taxation for each of the 
years 1915, 1916, and 1917, the amount invested by it in mort- 
gages upon real and leasehold property in this state. 

The act of 1914 (chapter 197) provides that: 

“The president or other proper officer of every fire insurance 
company incorporated under the laws of this state, and doing 
business therein, shall * * * furnish to the county commis- 
sioners of each county in which it shall have any mortgages on 
real or leasehold property, and to the appeal tax court of Balti- 
more city in which it shall have any mortgages on real or lease- 
hold property in such county or city, a list of such mortgages 
showing the amount then due thereon, * * * and the said county 
commissioners, and appeal tax court shall give duplicate certifi- 
cates of * * * the amount shown to be due on mortgage by 
such list; * * * in the case of fire insurance companies 
incorporated under the laws of this state, and doing business 
therein, the taxable value of the shares of the stock thereof shall 
be ascertained by State Tax Commission in the following manner : 
He shall deduct the total of the assessed value of any real prop- 
erty belonging to such company and the amount of mortgages 
owned by such company, as shown by the aforesaid certificate 
thereof, from the aggregate value of all shares of its capital 
stock and shall divide the remainder by the number of shares of 
the capital stock or shares of such respective fire insurance com- 
pany.” 

It is not claimed by the appellants that, under the language 
used in the statute, the amount in mortgages owned by domestic 
fire insurance companies, upon real and leasehold property in the 
state, should not be deducted, in computing the value of the shares 
of such companies. But they contend: First, that chapter 197 
of the acts of 1914 was repealed by the subsequent act of 1914, 
chapter 528, and that chapter 197 was not in force at the times 
the values of the shares of stock were to be ascertained for the 
purpose of taxation for the years 1915, 1916, and 1917; and, 
second, that, should it be held that chapter 197 was not so re- 
pealed, nevertheless it is invalid because, as contended by the 
appellants, it violates the provision of the Fourteenth Amend- 
ment to the Constitution of the United States, and is in conflict 
with section 33 of article 3 of the Constitution of Maryland. We 
will consider the objections so made against the validity of the 

statute in the order in which they are here presented. 
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Chapter 197 of the act of 1914 originated in the Senate by a 
bill offered in that body on the 29th day of January, 1914, entitled 
“An act to repeal and re-enact section 159 of article 81 of the 
Code of Public General Laws of Maryland, 1904.” After its 
passage in the Senate, on March 10, 1914, it was sent to the 
House, where it was passed by that body on the 25th day of 
March, 1914, and thereafter, on April 3, 1914, it was approved by 
the Governor. 

Chapter 528 of the act of 1914, which the appellants contend 
repealed chapter 197, originated in the House, by a bill offered 
therein on March 5, 1914, entitled “An act to encourage the devel- 
opment of manufacturing industries in the state of Maryland, by 
providing for exemption from taxation of the tools, machinery, 
manufacturing implements and engines of corporations, firms and 
individuals * * * engaged in manufacturing; * * * by 
amending sections 4, 162 and 164 of article 81 of the Code of 
Public General Laws of Maryland, as codified in the Annotated 
Code of 1912.” ‘This bill, after its passage in the House on 
March 30, 1914, was sent to the Senate, where it was passed on 
April 4, 1914, and on the 13th day of April, 10 days after the 
approval of chapter 197, it was approved by the Governor. Chap- 
ter 528, pursuant to a provision therein contained, became ef- 
fective from the date of its passage, while chapter 197, which 
was silent as to the time when it should become effective, was not 
to become so, under the constitutional provision, until the 1st day 
of June, 1914. 

It will be observed that chapter 197 referred to section 159 of 
the Code of 1904, as the law to be repealed and re-enacted by it, 
while chapter 528 referred to section 162 of the Code of 1912, 
which it was to repeal and re-enact. By an examination of these 
sections it will be seen that section 159 of the Code of 1904 is 
precisely the same as section 162 of the Code of 1912, there being 
no change therein or amendment thereto between the codifica- 
tions of the Laws of 1904 and 1912. The draftsman of the bill 
that was offered in the Senate, and which culminated in the 
passage of chapter 197, saw fit to refer to the law thereby in- 
tended to be repealed and re-enacted, as section 159 of the Code 
of 1904, while the draftsman of the bill offered in the House, and 
which was subsequently passed as chapter 528, referred to the 
same law, which was to be repealed and re-enacted by it, as sec- 
tion 162 of the Code of 1912; nevertheless, the law referred to, 
that was to be repealed and re-enacted by the acts passed, was the 
same. Each of the acts sought to repeal and re-enact the same 
law, though reference was made to different codifications of that 
law. 

As we have said, chapter 528 was approved by the Governor 
on the 13th day of April, 10 days after the approval of chapter 
197. It is because of its subsequent approval and its going into 
effect at once thereafter that the appellants contend that the 
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earlier act (chapter 197) was repealed by it, and that, as the 
result of such repeal, the former act never went into effect at all. 

It is provided in the enacting clause of chapter 528 that: 

“Sections 4, 162 and 164 of article 81 of the Code of Public 
General Laws of Maryland, as codified in the Annotated Code 
of 1912, be amended by repealing the same and re-enacting the 
same, with amendments so as to read as follows.” 

No reference to chapter 197 is made therein, nor is there any 
reference thereto found in the title or in the body of the alleged 
repealing act. In fact, the bill, which culminated in chapter 197, 

had not passed the Senate, in which it was offered, and, of course, 
had not reached the House, at the time the later bill was offered 
\in the House; and the Journals of the House and Senate show 
no amendments thereto after it was offered, either in the titling 
or in the enacting clause. There was no express repeal of the 
former by the later act, therefore if there was a repeal at all it 
was by implication. 

[1] Repeals by mere implication are never favored by the 
courts. If the subsequent act can be made, by any reasonable 
construction or intendments, to stand with the previous legislation, 
that construction will always be adopted. It is only when there is 
a plain, unavoidable and irreconcilable repugnancy between the acts 
that the later is said to repeal the former by implication. Cumber- 
land v. Magruder, 34 Md. 386; Garitee v. Baltimore, 53 Md. 422. 
This is specially true of acts passed at the same session of the 
Legislature. In such case there is a strong presumption against 
the implied repeal, and they are to be construed together if pos- 
sible, so as to give effect to each. 36 Cyc. 1086; Fouke v. 
Fleming, 13 Md. 392. In Cain v. State, 20 Tex. 355, the court 
there said: 

“It is not to be supposed—nothing short of expressions so 
plain and positive as to force upon the mind an irresistible convic- 
tion, or absolute necessity would justify a court in presuming— 
that it was the intention of Legislature that their acts passed at the 
same session should abrogate and annul one another.” 

[2] The first of these acts (chapter 197) provides that the 
amount held by a domestic fire insurance company in mortgages 
upon real and leasehold property within this state shall be de- 
ducted from the aggregate values of all the shares of its stock, 
before computing the taxable value of its shares, and the later 
act (chapter 528) provides for the deduction from the aggregate 
value of all the shares of the corporations, therein named, the 
tools, machinery, manufacturing implements, and engines of 
those corporations, in ascertaining the taxable value of the shares 
of such corporations. 

There is nothing whatever to show that it was the intention of 
the Legislature that the subsequent act (chapter 528) was to 
repeal and re-enact section 162 as amended by chapter 197 of the 
acts of 1914, but it is strongly indicated by the history of these 
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acts, in their passage through the Legislature, that such was not 
its intention ; and there is nothing so repugnant and irreconcilable 
between the two acts that prevents them from standing together 
and being treated as in force, in ascertaining the taxable values of 
the shares of the stock of the corporations therein mentioned. 

2. As we have already said, the further contention is made by 
the appellants that chapter 197 of the Acts of 1914 is invalid be- 
cause it violates, as they claim, the Fourteenth Amendment of the 
federal Constitution, in that the exemption from taxes of mort- 
gages upon real and personal property in this state owned by the 
appellee, a domestic fire insurance company, is an unlawful discri- 
mination. 

{31 It is well settled that the Legislature may, without con- 
travening either the federal or state Constitution, exempt certain 
species of property from taxation, when it does not amount to an 
arbitrary discrimination (Simpson v. Hopkins, 82 Md. 488, 33 
Atl. 714), and it is equally as well settled that it may exempt 
certain classes of persons or corporations from the payment of 
taxes upon certain species of property where the discrimination 
is founded upon public policy or a reasonable distinction and does 
not amount to an arbitrary discrimination. This power has been 
exercised from the orgin of the government. Simpson v. Hop- 
kins, supra; Buchanan v. County Commissioners of Talbot 
County, 47 Md. 293; Wells v. Commissioners of Hyattsville, 77 
Md. 139, 26 Atl. 357, 20 L. R. A. 89; Bank of Commerce v. New 
York, 2 Black, 631, 17 L. Ed. 456. 

In American Sugar Refining Co. v. Louisiana, 179 U. S. 89, 21 
Sup. Ct. 43, 45 Ed. 102, the court said: 

“The act in question does undoubtedly discriminate in favor 
of a certain class of refiners, but this discrimination, if founded 
upon a reasonable distinction in principle, is valid. Of course, if 
such discrimination were purely arbitrary, oppressive, or capri- 
cious, and made to depend upon differences of color, race, nativity, 
religious opinions, political affiliations, or other considerations hav- 
ing no possible connection with the duties of citizens as taxpayers, 
such exemption would be pure favoritism, and a denial of the 
equal protection of the laws to the less favored classes.” 

This is the principle, no doubt, that should be applied in de- 
termining the validity of a statute said to be invalid because of 
the objections here presented. 

At the time of the passage of the act referred to, mortgages, 
generally speaking, were exempt from taxation, by the laws of 
this state. The exemption was not confined alone to mortgages 
owned by domestic fire insurance companies. The statute, upon 
its face, does not disclose the policy or motive by which the Legis- 
lature was actuated in granting the exemption under the statute, 
is not essemtial to its validity. It is valid if the discrimination is 
founded upon public policy or upon a reasonable distinction in 
principle, and is not an arbitrary discrimination. 

Vol. LII—25. 
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[4] Chapter 528, by which it is claimed, chapter 197 was re- 
pealed, is likewise an exemption from taxation granted to a class, 
. to wit, manufacturers. The object of the Legislature in granting 
such exemption therein is disclosed by the titling of the act, which 
is to encourage the development of manufacturing industries in 
the state of Maryland, and it may have been, as suggested by the 
council of the appellee, that the object of the Legislature in 
granting exemption to domestic fire insurance companies under 
the chapter 197 of the act of 1914 was to encourage the formation 
and incorporation of fire insurance companies in this state, in 
view of the fact that the number now in existence in the state 
has become exceedingly small; or it may have been in pursuance 
of some other public policy equally as satisfactory. The wisdom 
of the exemption is within the discretion of the Legislature and 
is not subject to control by the courts. 

The case of City v. Starr Church, 106 Md. 281, 67 Atl. 261, 
upon: which the appellants seem largely to rely, differs widely 
from the case before us. In that case the exemption granted was 
to a single corporation and not to a class as in this case, and the 
judge, in that case, in delivering the opinion of this court, took 
occasion to refer to this fact, saying: 

“In the case we are considering no classification has been made 
at all. The law lacks the very first element which it must have 
to satisfy the Fourteenth Amendment of the Constitution. It is 
simply an arbitrary selection of the property of the appellee, and 
the confering of a favor upon it, which is denied all other owners 
of similar property.” 

It also differs from the case of Baltimore v. Cahill, 126 Md. 
596, 95 Atl. 473, which is also cited by the appellant. In that 
case this court, speaking of the act which was there held to be 
unconstitutional, said that: 

“It makes a discrimination in favor of the owners of property 
abutting upon this street which is denied to the owners of 
property abutting upon every other street in Baltimore city, which 
has been or may hereafter be opened.” 


[5] The statute does mot, in our opinion, contravene the 
Fourteenth Amendment of the federal Constitution, and, without 
further prolonging of this opinion, we will state that we fail to 
discover that it violates, in any way, section 33 of article 3 of the 
state Constitution. We will therefore affirm each of the three 
orders appealed from. 

Orders affirmed, with costs to the appellees. 





Fire, &c.] Ogden v. Hartford Fire Ins. Co. 


OGDEN v. HARTFORD FIRE INS. CO. (No. 12854.)* 
(Kansas City Court of Appeals. Missouri. May 20, 1918.) 


1. INSURANCE—FIRE INSURANCE— CHANGE IN INTEREST— 
TRUSTEE’S SALE. 


Where mortgaged property, two days before the house was destroyed by 
fire, was auctioned off at trustee’s sale to the highest bidder,,- and 
the sheriff, as substituted trustee, entered memorandum of the sale 
in his sales book, and a week or ten days later, after the fire, the 
bidder requested the sheriff to make a deed to him, and the sheriff 
made out the deed and was at all times ready and willing to deliver, 
but the bidder refused on demand to pay the purchase price, there was 
no change of interest in the property within the orginal owner’s 
fire policy covering it, and providing that if the interest of assured 
became other than entire, unconditional, and sole ownership, etc., the 
policy should be void. 

(For other cases, see Insurance, Dec. Dig. § 328[8].) 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

Suit by Sarah Ogden against the Hartford Fire Insurance Company. 
Judgment on directed verdict for plaintiff, and defendant appeals. Af- 
firmed. 


R. S. Robertson, of Sedalia, for appellant. 
A. L. Shortridge, of Sedalia, for respondent. 


BLAND, J. On the 10th day of April, 1917, plaintiff was the 
owner of a house and lot in Sedalia, Mo., and on that day de- 
fendant insured said house against fire in the sum of $800. At 
the time the insurance was taken out there was a deed of trust 
on the property securing $450 and accrued interest thereon. A 
mortgage clause was placed in the policy. On June 14, 1917, 
two days before the house was destroyed by fire, it having been 
advertised for sale under a deed of trust, the sheriff of Pettis 
county, acting as substitute trustee under the provision of the 
deed of trust, auctioned off the property at a trustee’s sale to one 
John Thompson, the highest and best bidder, for $485, and the 
property was knocked down to him. The sheriff entered a memo- 
randum of the salé in his salesbook. About a week or ten days 
after the sale Thompson requested the sheriff to make a deed to 
him, and the sheriff made out the deed and was at all times will- 
ing and ready to deliver the same, but Thompson refused on de- 
mand of the sheriff to pay the purchase price. 

The policy contained a provision as follows: 

“Tf the interest of the assured be or become other than the 
entire, unconditional, and sole ownership of the property, or if a 
building insured be on ground not owned by the assured in fee 
simple, or if this policy be assigned, then and in every such case 


* 204 S. W. Rep. 46. 
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this policy shall be void, unless otherwise provided by agreement 
indorsed hereon.” ES 

Defendant refused to pay the insurance, and suit was brought 
by plaintiff. The court directed a verdict for plaintiff, and de- 
fendant has appealed. 

It is defendant’s contention that by reason of the foreclosure 
proceedings the interest of the assured became other than ‘“‘the 
entire, unconditional, and sole ownership of the property.” 
Whether there could be such a change of interest before the title 
passed to the purchaser at the foreclosure sale by the receipt of 
the money from the purchaser and the delivery of a deed to him 
by the sheriff we need not say, for the reason that even if we put 
the construction upon the clause quoted that defendant appar- 
ently contends for we do not think that there was a change of 
interest. In order for there to have been a change of interest 
there must have been something done by the sheriff or the bidder 
at the time of the trustee’s sale at least sufficient upon which to 
enforce an action for specifice performance. Mosely v. Insur- 


ance Co., 109 Mo. App. 464, 84 S. W. 1000. 


[1] Conceding that the memorandum made by the sheriff in 
his salesbook was a sufficient memorandum to take the sale out of 
the statute of frauds, as is claimed by the defendant, we do not 
think that under the circumstances Thompson was bound by the 
sale. If neither the Sheriff nor Thompson is bound, there was 
no change of interest in the property, and plaintiff is entitled, of 
course, to set up anything tending to show that there was no 
change of such interest. There is nothing appearing in connec- 
tion with the trustee’s sale to bind Thompson, the bidder. There 
is no showing that any memorandum of the transaction was 
made or signed by him, but defendant contends, as we understand 
it, that the memorandum made by the sheriff was binding upon 
Thompson. Of course, this could not be true, because the sheriff 
was not the agent of Thompson. Dunham v. Hartman, 153 Mo. 
625, 55 S. W. 233, 77 Am. St. Rep. 741; Hall v. Giesing, 178 Mo. 
App. loc. cit. 236, 165 S. W. 1181. Thompson, the bidder, not 
only refused on demand to pay the purchase price when the 
sheriff was willing and ready to give the trustee’s deed, but he 
had failed to pay the purchase price and carry out his contract 
when this suit was brought, and that there is no suggestion in 
the evidence that he intended ever to consummate the sale, but 
it is to be presumed that he had no such intention. <A part of 
what he had purchased was gone, having been destroyed by fire, 
and he was not legally required to take the property and had re- 
fused to do so. Under such circumstances it would be in- 
equitable to deprive plaintiff of the insurance, as it is apparent 
that the loss would fall upon her alone. Under the circumstances 
it is not apparent that there has been a change of interest. 

[2]There is nothing in defendant’s contention that plaintiff 
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should have pleaded the statute of frauds in her reply in order 
to have raised the point at the trial. The answer sets up that 
the property was sold at a trustee’s sale and that thereby the in- 
terest and title of assured had been changed. The answer having 
stated that there had been a sale, the presumption is that it 
intends to say that the sale was made and evidenced in a form 
to constitute a legal sale and that all matters connected therewith 
were in writing that were required so to be, and plaintiff, under 
the general denial contained in her reply, could object to any offer 
to prove by oral testimony things that were required to be in writ- 
ing. Ming v. Olster, 195 Mo. 460, 92 S. W. 898; Beckman, v. 
Mepham, 97 Mo. App. 161, 70 S. W. 1094; Body v. Paul, 125 
Mo. 9, 28 S. W. 171; Hillman v. Allen, 145 Mo. 638, 47 S. W. 
509; Van Idour v. Nelson, 60 Mo. App. 523; Glasgow Milling 
Co. v. Burgher, 122 Mo. App. 14, 97 S. W. 950. There was no 
evidence that the fire was caused by any act or connivance of the 
plaintiff. 
The judgment is affirmed. All concur. 


WILLIAMS ert av. v. PIONEER CO-OP. FIRE INS. CO.* 


(New York Supreme Court, Appellate Division, Third Department. July 1, 
1918.) 


1. INSURANCE—FIRE INSURANCE—POLICY—OCCUPANCY OF 
HOUSE—“VACANT” —“UNOCCUPIED” —“FAMILY RESI- 
DENCE.” 

Where a tenant moved his family and a part of the furniture ffom a 
dwelling house about a month before it burned, intending to return 
later, and the house was inspected almost daily, and persons slept there 
four nights during such month, the house was not a “family residence,” 
within policy insuring house while occupied as residence and pro- 
viding policy should be void if the house be “vacant or unoccupied” 
for 10 days. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Unoccupied; Vacant; First Series, Family Residence.) 


2. INSURANCE—POLI]ICY—BREACH BY ASSURED—MORTGAGEE. 


Where a fire insurance policy was rendered void by the act of insured in 
leaving the property unoccupied, a mortgagee cannot recover on the 
policy; there being no mortgagee clause thereon. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Appeal from Trial Term, Ulster County. 
Action by Hattie S. Williams and another against the Pioneer Co- 
operative Fire Insurance Company. From a judgment for plaintiff, and 


*171 N. Y. Supp. 353. 
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from an order denying a motion for new trial, the defendant appeals. 
Reversed and dismissed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T, Kellogg, JJ. 


William Rooney, of Ballston Spa, for appellant. 
Traver & Murphy, of Ellenville (Amos Van Etten, of Kingston, of 
counsel), for respondents. 


Brown & Brown, of Leonardsville, amicus curie, for Otsego Mut. 
Fire Ins. Co. 


Lyon, J. The judgment appealed from was recovered in an 


action upon a policy of fire insurance. A condition therein pro- 
vided : 


“This entire policy, unless otherwise provided by agreement 
indorsed hereon or added hereto, shall be void * * * if a 
building herein described, whether intended for occupancy by 
owner or tenant, be or become vacant or unoccupied and so 
remain for ten days.” 

The policy also provided, as one of the stipulations and con- 
ditions upon which it was made and accepted: 

“If the dwelling be or becomes vacant or unoccupied, except in 
accordance with the provisions of this policy, the entire policy 
is void.” 

The vital question presented to the trial court was whether 


the condition relating to occupancy was breached, and the policy 
thereby avoided. 

[1] The policy was issued November 1, 1916, in the sum of 
$1,175, for the term of three years: 

“On two-story shingle-roof frame building * * * while 
occupied as a private family residence; * * * on barn; 
* 


* * on two-story frame building situate in rear of dwelling 


and occupied as cookhouse and annex * * * —all situate on 
the farm owned by assured, while occupied by tenant. * * *” 

All the buildings were destroyed by fire December 17th fol- 
lowing. At the time the policy was issued the buildings were 
occupied by a tenant under a lease executed the preceding spring 
for the term of one year, with the privilege of three. About 
the middle of November the tenant moved his family, which 
consisted of himself, his wife, and son, from the insured prop- 
erty to a house near Montgomery, Orange county, N. Y., a dist- 
ance of about 24 miles, intending, as the tenant testified, to move 
back in the spring. Before leaving, the tenant took up the car- 
pets downstairs, and placed some of his household furnishings in a 
locked room upstairs. He took with him a stove, bedding, and 
other household furnishings, in all two two-horse loads. He 
testified that the furniture which he took belonged to his son; 
but he also testified that he used the furniture in the house into 
which he moved. He sold his team, as he was not able, he said, 





Fire, &c.| Williams et al. v. Pioneer Co-op. F. Ins. Co. 373 


to work any horses. He left downstairs in the house a cabinet 
organ, a stove, a bed, and chairs. He left in the barn hay and 
farming machinery and utensils. Before leaving, he closed the 
windows and shutters of the house and nailed them. He also 
nailed a board across the barn door. He made an arrangement 
with his son-in-law, who lived about a mile and a quarter away, 
to look after the place. The son-in-law went to the premises every 
day or two or three, going around the buildings and into the house, 
and slept in the house two nights. About a week before the fire, 
the tenant and his wife came to the son-in-law’s house.’ The 
occasion of their visit there seems to have been the anticipated 
birth of a child of their daughter. During the week preceding 
the fire the tenant and his wife went once together ‘to the house, 
two or three times the tenant went there alone, and he slept there 
alone two nights. During the time the son-in-law was looking 
after the premises, he was working for the Ontario Railroad 
Company, living at his own house, and taking his meals there. 
During the week preceding the fire the tenant and his wife were 
staying at the son-in-law’s house and taking their meals there. 
Whether, between the time when the tenant moved to Orange 
county and the time of the fire, a period of ten days elapsed with- 
out either the son-in-law or the tenant sleeping in the house does 
not definitely appear. We may therefore consider that such 
period did not elapse. While the evidence was more or less con- 
flicting, we must assume in passing upon this appeal that the 
jury in reaching its verdict was‘controlled by the evidence most 
favorable to the insured, which was as above stated. 

Under the authorities we think that the acts neither of the 
son-in-law nor of the tenant constituted the house “a family 
residence” within the meaning of the policy, and hence that the 
building must be held to have been unoccupied for a period of 
more than ten days preceding the fire, and the nonsuit asked 
should have been granted . In the case of Herrman v. Adriatic 
Fire Insurance Company, 85 N. Y. 162, 39 Am. Rep. 644, the 
house destroyed constituted the plaintiff’s summer residence, 
where he and his family resided during the summer and part of 
the fall only. A smaller dwelling on the plaintiff's farm was oc- 
cupied the entire year by the farmer and his family and a gardner. 
In November the plaintiff and his family returned to -his city 
residence for the winter, leaving in the house all his furniture and 
the summer clothing of himself and family. The house which 
could be seen from the farmhouse was left in charge of the 
farmer, and he or some member of his family, as directed by the 
plaintiff, went through the house regularly once a week, opened 
the windows for the purpose of ventilation, closed and bolted 
them, and, after firmly securing the house, left it until the ensuing, 
week. The plaintiff, generally in company with his wife, visited 
the premises once a fortnight, to see that the farmer took good care 
of them. It was his habit on these visits of opening the main 
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dwelling, going through the rooms, and lunching therein; but 
no member of plaintiff’s family passed a night there during the 
winter preceding the fire. The usual visit of the plaintiff and his 
wife occurred about three days before the fire, which happened 
in April. The court in rendering judgment in favor of the de- 
fendant, made the following statements, which seem so applicable 
to the case at bar that we quote them: 

“The fortnightly visit of the plaintiff and his wife to it were 
not the occupation that is meant when a dwelling house is spoken 
of. The weekly tours of inspection of the farmer and members 
of his family living on the grounds, and the supervision of it 
from his own house, were more useful; but they fell short of 
being occupation of it. The term ‘unoccupied,’ used in the policy, 
is entitled to a sense adapted to the occasion of its use, and the 
subject-matter to which it is applied. * * * We have already 
said enough to show our opinion that, for a dwelling house to be 
in a state of occupation, there must be in it the presence of 
human beings as at their customary place of abode, not absolutely 
and uninterruptedly continuous, but that must be the place of 
usual return and habitual stoppage.” 

In passing upon the claim that the words “vacant” and “unoc- 
cupied” should be treated as synonymous, the court said: 

“With those animate far away from it, but with those inanimate 
still in it, it would not be vacant, for it would not be empty and 
void. * * * But when the phrase ‘vacant or unoccupied’ 
is applied to a dwelling house, plainly there is a purpose— an at- 
tempt—to give a different statement of the condition thereof; by 
the first word, as an empty house; by the second word, as one 
in which there it not habitually the presence of human beings.” 

This distinction in the meaning of the two words is also pointed 
out in Herrman v. Merchants’ Insurance Company, 81 N. Y. 184, 
37 Am. Rep. 488. 

In Halpin v. Phoenix Insurance Company, 118 N. Y. 165, 173, 
23 N. E. 482, 484, the court said that: 

“While a dwelling house will not be regarded as occupied 
unless it is the home or dwelling place of some person, yet tem- 
porary absence, leaving the property for a short period unoc- 
cupied, will not be regarded as a breach of the condition, while ab- 
sence for a fixed, definite period, even with the intention to return 
and occupy the property, will violate the condition and render the 
policy void.” * 

In Halpin v. Attna Fire Insurance Co. of Hartford, 120 N. Y. 
70, 23 N. E. 988, it was held that, where a factory had become idle, 
leaving it in charge of a caretaker, who had the keys and visited 
the premises three or four times a week, and who obtained the 
,services of a neighbor living about 15 feet from the building, 
who watched the building when he was at home, and whose wife 
looked after it day-times while he was away at work, was unoc- 
cunied under a similar clause in a policy. The cases of Huber v. 
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Manchester Fire Assurance Co., 92 Hun, 223, 36 N. Y. Supp. 
873, and Couch, Adm’x, v. Farmers’ Fire Insurance Company of 
York, Pa., 64 App. Div. 367, 72 N. Y. Supp. 95, follow the case 
of Herrman v. Adriatic Fire Insurance Co., supra. It was held 
in O’Brien v. Prescott Insurance Company, 134 N. Y. 28, 31 N. 
E. 265: 

“The stipulation in regard to occupancy was an express war- 
ranty, and unless it was either performed or waived the policy be- 
came void.” 

[2] As to the plaintiff Deyo, mortgagee, to whom the loss; 
if any, was first payable, there having been a breach by the as- 
sured in a condition of the policy, which rendered it void, and 
there being no contract between her and the insurer, contained in 
or annexed to the policy, constituting a mortgagee clause, there 
can be no recovery by her against the insurer; but she must look 
to the mortgagor and to her lien upon the real estate for the 
payment of her claim. Moore et al., Ex’rs, v. Hanover Fire In- 
surance Company of the City of New York, 141 N. Y. 219, 36 
N. E. 191; Rosenstein v. Traders’ Ins. Co., 79 App. Div. 481, 79 
N. Y. Supp. 736. 

The respondents claim that the appellant, by reason of certain 
requests made by it at the close of the charge, waived any rights 
obtained by it under the exceptions to the refusal of the court 
to dismiss the complaint at the close of the evidence. We do not 
think this claim of the respondents well founded. 

The judgment and order appealed from should be reversed, 
with costs to the appellant, and the complaint dismissed upon the 
merits, with costs. All concur. 


——-—-¢+@—- — - 


NATIONAL FIRE INS. CO. v. OLIVER. (No. 1894.)* 


(Court of Civil Appeals of Texas. Texarkana. June 13, 1918. Rehearing 
denied June 27, 1918.) 


1. INSURANCE—FIRE INSURANCE—CANCELLATION—AGENCY. 


Where an owner of property had instructed an insurance agent “to take 
his insurance and keep it up for him,” and the agent, after writing 
the policy which the company directed to be canceled, arranged with 
another insurance company for insurance to take effect after the 
cancellation, the agent was the agent of the owner for the purpose of 
acquiescing in the cancellation, notwithstanding that a five-day notice 
thereof was not given as required by the policy. 


(For other cases, see Insurance, Dec. Dig § 229[4].) 


2. INSURANCE—ACTS OF AGENT—RATIFICATION. 


Where an agent of an insurance company who had been instructed to keep 
up the insurance on certain property canceled the policy under in- 


* 204 S. W. Rep. 367. 
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structions from the company, and delivered to insured a policy in 
another company, and the property was destroyed by fire, that rati- 
fication of such new policy by the insurance company did not occur 
until after the fire did not prevent the ratification from being binding 
on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 112.) 


Appeal from District Court, Upshur County; J. R. Warren, Judge. 
Action by Richard Oliver against the National Fire Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Affirmed. 


Mrs. May Croley was the agent at Gilmer of the Northern Assurance 
Company and also of appellant. It appeared from the testimony of ap- 
pellee as a witness that prior to December 23, 1915, he requested Mrs. 
Croley “to take his insurance and keep it up for him,” and that she agreed 
to do so. On said December 23, 1915, acting for said Northern Assurance 
Company, Mrs. Croley issued a policy insuring, in the sum of $2,500 and 
for a period of one year from that date, a stock of general merchandise 
and the building same was in, in Graceton, belonging to appellee, against 
loss by fire. The policy so issued was delivered to appellee. April 13, 1916, 
said assurance company repeated a request it had before made to Mrs. 
Croley to cancel all “outside risks’ she had written for it, meaning by 
“outside risks” policies she had written on property situated elsewhere 
than in Gilmer. April 14, 1916, Mrs. Croley took up with one Nisbet, 
an agent of appellant authorized to act for it, the matter of appellant’s 
taking over the risks carried by the assurance company which she had 
been directed to cancel. Nisbet agreed for appellant that it would take 
over several of the risks, among them the one on appellee’s property in 
Graceton, and, as evidence of the agreement so far as appellee’s property 
was concerned, delivered to Mrs. Croley a statement in writing dated said 
April 14, 1916, as follows: z 

“T have authorized $2,500 written in National Insurance Co. through 
Gilmer, Texas, agency on bldg, and stock gen. mdse. located s/s Main St. 
Graceton, Tex., belonging to Richard Oliver. Rate 5.22. Recommended 
net line $1,000. Lower on account of removal of bldg. 
“TSigned] F. A. Nisbet, Special Agent.” 


Intending same to take the place and to be in lieu of the policy issued 
as stated by said assurance company to appellee, which she had been 
directed to cancel, Mrs. Croley, on April 17, 1916, as she had been 
authorized by Nisbet acting for appellant to do, and as she had declared to 
him on said April 14th she would do, issued a policy in appellant company 
for a like sum as the one issued by said assurance company, insuring said 
stock of merchandise and building against loss by fire for a period of one 
year from that date. The property so insured was destroyed by fire on 
the night of April 18, 1916. April 19, 1916, Mrs. Croley for the first time 
advised appellee that the assurance company had directed her to cancel 
the policy she had issued to him December 23, 1915, and that on April 17, 
1916, she had rewritten the risk in the appellant company. Appellee there- 
upon delivered the assurance company’s policy to Mrs. Croley, and she 
delivered the policy she had written in the appellant company to him. 
The assurance company and appellant, respectively, having denied liability 
on the policy issued by it, appellee commenced a suit against each of them. 
At his instance the suits were consolidated and tried as one suit, the trial 
resulting in a judgment for the amount of the policy in appellee's favor 
against appellant, and that appellee take nothing by his suit against the 
assurance company. Appellant alone appealed. 


Locke & Locke, of Dallas, for appellant. 
Simpson, Lasseter & Gentry, of Tyler, for appellee. 
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WILLson, C. J. (after stating the facts as above). In support 
of the complaint made here that the trial court erred when he 
refused to instruct the jury to find in appellant’s favor, it is 
insisted that it conclusively appeared from the testimony: 

(1) That the policy issued by appellant was not to be effective 
until the one issued by the Northern Assurance Company was 
canceled. We agree it so appeared. 

[1] (2) That the policy issued by said assurance company 
had not been canceled when the fire occurred. The policy con- 
tained a provision that it might “be canceled at any time at the 
request of the insured, or by the company by giving five days’ 
notice of the cancellation.” It was not pretended that appellee 
had requested the assurance company to cancel the policy, or that 
that company had effected a cancellation thereof by giving the 
notice specified. The contention on the part of appellee was, it 
seems, that Mrs. Croley acted for him when she arranged with 
appellant to take over the risk carried by the assurance company 
on his property, and that he therefore, under the circumstances of 
the case, was in the attitude of consenting to the cancellation of 
the policy demanded by the assurance company. We think the 
contention was not without support in the testimony. By arrang- 
ing with Mrs. Croley “to take his insurance and keep it up for 
him,” as he testified he did, appellee authorized her to do for 
him everything reasonably necessary to be done to keep up the 
insurance. The assurance company having determined to excer- 
sise the right it had to cancel the policy it had issued on the prop- 
erty, it was necessary, in order to “keep up the insurance,” to 
arrange with some other company to carry the risk. Incidental to 
this was the cancellation of the policy issued by the assurance 
company, for appellant’s assumption of the risk was to become 
effective only when the assurance company ceased to carry it. 
We are of opinion, therefore, that it sufficiently appeared that 
Mrs. Croley had power to bind appellee by consenting to a can- 
cellation of the policy, and that, acting for him, she consented 
when she arranged with appellant to take over the risk. We 
think the testimony warranted a finding that the liability of the 
assurance company ceased, and the liability of appellant began, 
when Nisbet agreed with Mrs. Croley that appellant would take 
over the risk on the property. 22 Cyc. 1447, and authorities 
there cited; 14 R. C. L. 849. 1010; 2 Joyce on Ins., p. 1482; 
Johnson v. Ins. Co., 66 Ohio St. 6, 63 N. E. 610; Assurance Co. 
v. McAlpin, 23 Ind. App. 220, 55 N. E. 119, 77 Am. St. Rep. 
423; Ins. Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 Ann. Cas. 
440; Dibble v. Assur. Co., 70 Mich. 1, 37 N. W. 704, 14 Am. 
St. Rep. 470; Stevenson v. Ins. Co., 17 Cal. App. 280, 119 Pac. 
529. In Ferrar v. Western Assur. Co., 30 Cal. App. 489, 159, 
Pac. 609, 611, where it appeared that one Coleman had been re- 
quested by Mrs. Plier the owner of the property, “to take care 
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of her insurance and to see that she was covered to the amount 
of $1,000,” the Supreme Court of California said: 

“We are satisfied that the direction by Mrs. Plier to Coleman 
* * * made him * * *_ her general agent to keep her in- 
sured, to the extent of $1,000 in respect to the property involved. 
Being her general agent for this purpose, we think he was au- 
thorized, as an incident of his employment, to accept and act 
upon a notice of cancellation.” 

[2] Having determined that there was testimony warranting a 
finding that Mrs. Croley was authorized to act for appellee in 
consenting to a cancellation of the policy issued by the assurance 
company, and therefore that the trial court did not err when he 
refused to instruct the jury as complained of in the assignment, 
we need not determine, and do not, whether that court, had there 
been no such testimony, should have refused to so instruct the 
jury, on the ground that there was testimony which would have 
supported a finding that appellee supplied by a ratification of her 
act any lack of authority on the part of Mrs. Croley to bind him 
by consenting to the cancellation of the policy issued by the as- 
surance company. ‘The contention on the part of appellant is 
that the ratification was ineffective for any purpose because it 
occurred after the property had been destroyed by fire. All we 
care to say about that is that, if the holding of the Court of Civil 
Appeals in Ins. Co. v. Dalton, 175 S. W. 459, relied upon by ap- 
pellant as supporting its contention, should be construed as deny- 
ing to the insured in a case with facts like this one a right to 
assert that such a ratification is binding on the insurer, we are 
inclined to think it. is wrong and against the weight of the au- 
thorities. 2 Joyce on Ins., § 642, and authorities there cited; 
Marqusee v. Ins. Co., 198 Fed. 475, 119 C. C. A. 251, 42 L. R. A. 
(N. S.) 1025; Ferrar v. Western Assur. Co., 30 Cal. App. 489, 
159 Pac. 609, 611; Todd v. Ins. Co., 2 Ga. App. 789, 59 S. E. 
94; Boutwell v. Ins. Co., 193 N. Y. 323, 85 N. E. 1087. 
The judgment is affirmed. 


———__—- 
A 


ROBBINS et at. v. MILWAUKEE MECHANICS’ INS. CO. 
(No. 14585.) * 


(Supreme Court of Washington. June 15, 1918.) 





2. INSURANCE—AVOIDING POLICY—MISREPRESENTATION — 
“INTENT TO DECEIVE.” 


Under Laws 1915, p. 703, providing that no oral or written misrepresenta- 
tion or warranty made by insured in securing a policy shall defeat 
or avoid the policy unless made with intent to deceive, where a seller, 
under a duly recorded conditional sale contract requiring buyer to 
insure did not know of buyer’s assignment of contract and insurer’s 


*173 Pac. Rep. 634. 
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agent was put upon inquiry as to ownership there was no intent to 
deceive within the meaning of the statute. 


(For other cases, see Insurance, Dec. Dig. § 328[1].) 


3. INSURANCE—INSURABLE INTEREST—REFORMATION OF 
POLICY. 


Where the agent of insurer was put upon inquiry as to the ownership of 
the insured property, which he cotild have ascertained from the re- 
corded conditional sale contract, requiring buyer to insure for seller’s 
benefit, and premiums were accepted, equity will reform the policy in 
the interest of the real owner. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


4. INSURANCE—ACTIONS FOR LOSS—PROOF—WAIVE R— 
QUESTION FOR JURY. 


Whether an insurer has waived a clause of its policy requiring proof of 
loss within 60 days held a question of fact for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Department 1. Appeal from Superior Court, King County; Mitchell 
Gilliam, Judge. 

Action by S. V. Robbins and wife against the Milwaukee Mechnics’ 
Insurance Company and others. Jud&ment for the plaintiff Viola Robbins, 
and the defendant insurance company appeals. Affirmed. 


Kerr & McCord, of Seattle, for appellant. 
James B. Murphy, of Seattle, for respondent. 


ToLMAN, J. On November 11, 1915, Viola Robbins, one of 
the respondents, was the owner of two pool tables and equipment 
pertaining thereto; and on that day, through her husband, S. V. 
Robbins, the other respondent, she sold the same to L. N. Kempf, 
and took a conditional sale agreement in the usual form, reserving 
title in herself, and providing that upon the payment of the 
purchase price of $300 in installments as therein set forth the title 
should vest in the vendee. In the contract was the following: 

“And said vendee further agrees to keep said property in- 
sured in a sufficient amount in favor of said vendor to cover her 
interest at all times before the vesting of said title in said vendee 
by the making of said payments as aforesaid.” 

This conditional sale agreement was duly filed for record on 
the day of its execution. Shortly afterwards, and when only two 
or three small payments had been made upon the conditional sale 
contract, L. N. Kempf made a bill of sale of all of the property 
in his place of business, including the two pool tables and equip- 
ment now under consideration, to his father, Casper Kempf. L. N. 
Kempf, as agent of Casper Kempf, remained in possession at all 
times until the property was destroyed by fire as hereinafter 
mentioned. Shortly after the conveyance to Casper Kempf, L. N. 
Kempf, as his agent, procured a policy of insurance against loss 
by fire upon all of the property included in the bill of sale to 
Casper Kempf, in which the pool tables were specifically men- 
tioned, and it was provided that there should be no recovery 
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greater than $150 for each pool table under the policy. The 
premium was paid by: checks signed “Casper Kempf by L. N. 
Kempf, Agent,” prior to the fire; and on January 26, 1916, the 
premises and all of the insured property, including the pool tables, 
were destroyed by fire. 

L. N. Kempf, as agent for Casper Kempf, immediately began 
to take steps to claim loss under the policy of insurance, dis- 
cussed the matter with the local agent of the company, whose 
place of business was across the street from the premises where 
the fire occurred, and the company sent its adjuster, who con- 
ferred with L.. N. Kempf. Itemized statements were made up and 
furnished to the adjuster, which included the pool tables in ques- 
tion. The adjuster appears to have made inquiries of L. N. 
Kempf, and perhaps others, as to the value, and to have noted 
on these statements figures tending to indicate that he fixed the 
value of the tables at $300. And there is considerable testimony 
in the case to the effect that the adjuster was furnished all of the 
evidence with reference to the property destroyed, and the value 
thereof, which he required; that» he was repeatedly asked if he 
required any further proof, and made no demands therefor, al- 
though it is fair to state that this testimony is denied by the 
adjuster. In any event, the insurance money was not paid, and 
the respondent Viola Robbins, evidently fearing that the money 
might be paid by the insurance company to the Kempfs, or one 
of them, brought this action, in which both L. N. Kempf and 
Casper Kempf were made parties defendant, as well as the insur- 
ance company, seeking to enjoin the insurance company from pay- 
ing the money to the Kempfs, or either of them, and praying that 
the insurance money be paid to her as her interest might appear. 

Issues were raised by denials and affirmative defenses, and upon 
the trial in the court below determined the issues in favor of the 
respondent, entering a judgment in her favor against L. N. 
Kempf and the insurance company for the sum of $298.35, and 
enjoining the insurance company from paying any portion of the 
amount to L. N. Kempf or Casper Kempf. From this judgment 
an appeal is prosecuted by the insurance company, which raises 
two principal contentions in this court: First, the policy of in- 
surance having been written in the name of Casper Kempf as the 
insured, and he having no title to the pool tables, the policy was 
void, or at least that the respondent cannot recover thereon; and, 
second, its is claimed that there was a failure to furnish proof of 
loss within 60 days in accordance with the terms of the policy, 
which policy was in the standard form, and that therefore no 
liability exists. 

[1} No doubt the legal title to the property in question was at 
all times in the respondent and so remained until it was destroyed 
by fire. The conditional bill of sale placed L. N. Kempf in the 
lawful possession, with the right to acquire title, and charged with 
all duties which the conditional bill of sale placed upon him. The 











Fire, &c.] Robbins et al. v. Milw’kee Mechanics’ I. Co. 381 


bill of sale from L. N. Kempf to Casper Kempf, while purport- 
ing to be an absolute conveyance, could only operate to convey 
whatever interest L. N. Kempf had in the property, and hence 
in law amounted to no more than an assignment of his interest or 
rights under the conditional sale agreement, and at most was 
equivalent to an assignment of the contract; and Casper Kempf 
took the property subject to all of the terms of the conditional 
sale agreement, including the convenant to insure. 

[2] Casper Kempf appears never to have been in possession of 
the property, except through L. N. Kempf, the vendee in the con- 
ditional sale contract, whose possession of the property remained 
undisturbed from the time of making the contract until the de- 
struction of the property by fire. He was in possession first as 
vendee under the contract, and thereafter, if the bill of sale to 
his father is in fact anything more than colorable, as agent for 
Casper Kempf. There being no notice to the respondent of the 
purported sale to Casper Kempf, there was no change of posses- 
sion as to her, and nothing to give her notice of such change. 

The appellant’s contention that there was a breach of the war- 
ranty of title under the policy appears to be disposed of by the 
statute (Laws of 1915, p. 703), which provides: 

“No oral or written misrepresentation or warranty made in the 
negotiation of a contract or policy of insurance, by the assured 
or in his behalf, shall be deemed material or defeat or avoid the 
policy or prevent it, attaching, unless such misrepresentation or 
warranty is made with the intent to deceive.” 

From all the evidence the trial court found that L. N. Kempf, 
in procuring the insurance, disclosed that he had not paid for 
the pool tables, and that he concealed none of the facts. It is 
apparent from the testimony that had the agent followed up the 
inquiry, as he might have done, he could have ascertained the true 
facts as to the title to the property. There appears to be ample 
evidence to support the findings of the trial court in this respect, 
and we cannot find, from a careful examination of the record, 
and a reading of the statement of facts, that the evidence prepon- 
derates against such findings. 

[3] It is argued, however, that there was no contractual relation 
between the respondent and the insurance company, and that the 
respondent has no interest in the policy, and cannot recover there- 
under. That the conditional bill of sale was of record is undis- 
puted, and there is evidence tending to show that Mr. Goff, the 
agent who wrote the policy, had or might have obtained knowl- 
edge of the true condition. However that may be, the insurance 
company appears to have received its premium, the property was 
destroyed, and it ought not, in good conscience, to avoid paying 
the loss on a mere technicality. The legal title to the property was 
in the respondent. L. N. Kempf as vendee had contracted to 
keep it insured to at least the extent of the unpaid purchase price, 
and his interest had passed to Casper Kempf with full knowledge 
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of such condition. The property being destroyed, the insurance 
money stands in lieu thereof, and it would seem equitable, under 
these conditions, for the court, if necessary, to order a reforma- 
tion of the insurance policy so that it should protect the interest of 
the true owner of the property. 

This court has recognized this doctrine in Gaskill v. Northern 
Assurance Co., 73 Wash. 668, 132 Pac. 643. True in that case 
it is said that the agent had actual knowledge of the ownership of 
the property. But it is not perceived that there should be any 
difference in applying the rule where the agent had notice and 
means of knowledge. 

It is also a familiar doctrine that a policy of insurance inures 
to the benefit of the mortgagee, whether the policy, by its terms, 
is so payable or not, if the mortgage by its terms requires the 
mortgagor to insure for the benefit of the mortgagee. Johnson v. 
Northern Minnesota Land & Investment Co., 168 Iowa, 340, 150 
N. W. 596; Swearingen v. Hartford Fire Ins. Co., 56 S. C. 355, 
34 S. E. 449; Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42, 4 
Am. Rep. 641; Ames v. Richardson, 29 Minn. 330, 13 N. W. 137; 
Nordyke v. Gery, 112 Ind. 535, 13 N. E. 683, 2 Am. St. Rep. 219. 
And it is difficult to see any reason why the insurance company 
should complain because the court below in effect found that the 
insurance money, which stood in the place of the property de- 
stroyed, in equity belonged to the owner of the property to the 
extent of the unpaid purchase price which was owing her. 

[4] Appellant’s contention that the terms of the policy were 
not complied with because no form of proof of loss was made 
within 60 days, and that such proof of loss was not waived, 
so far as it is a question of law, seems to have been decided 
against it by this court in the case of Ramat v. California Ins. 
Co., 95 Wash. 571, 164 Pac. 219, where, upon a somewhat similar 
statement of facts it was held that the question of the waiver of 
such proofs was a fact to be submitted to the jury. And also in 
the more recent case of Boskovich v. Union Assurance Society, 
98 Wash. 579, 168 Pac. 166, where the court, after careful con- 
sideration and discussion, adopted and followed the rule pre- 
viously announced in the case last cited. Since the question has 
been fully considered in both of these recent cases, it seems un- 
necessary to again enter into a discussion of it. 

Upon the question of fact as to the waiver, the trial court 
found in favor of the respondent. It had the benefit of seeing 
the witnesses and hearing them testify in person. We cannot 
find that the evidence preponderates against the trial court’s de- 
cision, and we are therefore satisfied to affirm it. 

The judgment will be affirmed. 

Main, C. J., and Mitchell, Fullerton, and Parker, JJ., concur. 
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ACCIDENT AND HEALTH. 


WOODBURY v. UNITED STATES CASUALTY CO. er at. 
(Nos. 11635, 11652, 11778.)* 


(Supreme Court of Illinois. June 20, 1918.) 


1. RELEASE—EFFECT. 

In an action at law a release under seal of a cause of action is a complete 
bar, unless its execution is shown to have been obtained by fraud. 

(For other cases, see Release, Dec. Dig. § 38.) 


2; — SEAL—CONSIDERATION — PRES UM P- 
TION. 


A release under seal carries with it the presumption that it was executed 
for a valuable consideration, and no evidence can be introduced 
for the purpose of showing that there was no consideration for the 
giving of the instrument. 


(For other cases, see Release, Dec. Dig. § 55.) 


3. RELEASE—UNDER SEAL—IMPEACHMENT. 


Before a release under seal of a cause of action can be impeached for 
fraud relating merely to the consideration, and not to its execution, 
resort must be had to a court of equity to set it aside for such fraud. 


(For other cases, see Release, Dec. Dig, § 24[1].) 


4. RELEASE—DEFENSE—CONSIDERATION. 


Simply fraud as to the consideration or fraudulent representations as to 
the nature and value of the consideration for a release are a good 
defense where the contract is not under seal. 


(For other cases, see Release, Dec. Dig. § 17[1].) 


5. RELEASE—DEFENSE—WANT OF CONSIDERATION. 

Where a release is not under seal the defense can be made that it was 
withcut consideration, or that there was payment of only a portion 
of the amount due and a release of the whole amount without any 
further consideration. 

(For other cases, see Release, Dec. Dig. § 12[1].) 


6. INSURANCE—RELEASE—SCOPE AND EXTENT. 

Release of insured, purporting to release all actions on the policies and 
causes of action, or which release every claim, cause of action, or right 
of action whatever upon any and all claims that plaintiff and his wife 
had from the beginning of the world to the day of said releases, 
were not releases of actions on the policies simply, but of all actions 
of every kind and character, and of all rights or claims concerning 
the policies. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


7. RELEASE—WHAT LAW GOVERNS. 


Where insured received his money in payment of policies in Oregon, 
and the companies there received from insured the policies and his 


*120 N. E. Rep. 8. 
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contracts of release, which were also made there, the validity and 
construction of the releases are governed by the Oregon Laws. 


(For other cases, see Release, Dec. Dig. § 1.) 


8. EVIDENCE—LAWS OF SISTER STATE—PRESUMPTION. 


There being no proof as to the law of Oregon pertaining to the questions 
in dispute, it will be presumed that the common law prevails, in view 
of the rule that, in the absence of proof, the presumption must be 
indulged that the common law prevails in all those states which have 
been established in territory acquired since the Revolution, where such 
territory was not, at the time of its acquisition, occupied by an 
organized or civilized community, and where, in fact, the population 
of the new state upon the establishment of government was formed 
by immigration from the original states. 


(For other cases, see Evidence, Dec. Dig. § 80[2].) 


9, EVIDENCE—JUDICIAL NOTICE—HISTORICAL FACTS—GEOG- 
RAPHICAL FACTS. 

The Supreme Court will take judicial notice that the boundary lines of the 
Oregon territory were finally settled to be the forty-second parallel 
on the south and the forty-ninth on the north; that it was a wilder- 
ness, inhabited only by a few emigrants from the eastern part of the 
United States, and by a few trappers and traders emigrating from 
England or some of her colonies; that it was not inhabited by 
French or Spanish settlers, or by any settlers who were governed by 
the laws of France or Spain, up to the time of the Spanish cession 
to the United States by the treaty of February 22, 1819 (8 Stat. 252), 
and that one among the many claims to the Oregon territory by the 
United States was that she was entitled to the territory by right of 
discovery and of occupation. 


(For other cases, see Evidence, Dec. Dig. §§ 10[4], 11.) 


10. EVIDENCE—LAWS OF SISTER STATE—PRESUMPTION. 


There is no presumption that any rules of law of France, Spain, or 
Mexico were ever at any time in force in the Oregon territory, much 
less in the state of Oregon at the time the present suit was tried in 
the lower court. 


(For other cases, see Evidence, Dec. Dig. § 80[1].) 


11. SEALS—VALIDITY—WHAT LAW GOVERNS. 


The validity of a seal is to be tested by the lex loci contractus, since 
it directly affects the obligation of a contract. 


(For other cases, see Seals, Dec. Dig. § 3.) 


12. SEALS—VALIDITY—WHAT LAW GOVERNS. 


Where the remedy upon a written instrument depends upon the question 
whether it is sealed or unsealed, the sufficiency of the seal is to be 
tested by the lex fori and not by the lex loci contractus. 


(For other cases, see Seals, Dec. Dig. § 3.) 


13. EVIDENCE—SUFFICIENCY—DETERMINATION. 


In the absence of evidence of the law of a sister state where the instru- 
ment was executed, the sufficiency of the seal will be tested by the 
principles of the common law. 


(For other cases, see Evidence, Dec. Dig. § 80[2].) 


14. SEALS—SUFFICIENCY—“SEAL”—“SCROLL.” 
Releases, bearing the letters “L S.” inclosed in parentheses following the 
signatures, held to be simple contracts at commonn law, and not under 
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seal, since at common law a “seal” was an impression upon wax or 
wafer or some tenacious substance, and not a “scroll.” 


(For other cases, see Seals, Dec. Dig. § 3.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Seal.) 


15. INSURANCE — SETTLEMENT — FRAUD AND DURESS—EVI- 
DENCE. 

In an action by insured on accident policy, evidence held to make a case 
for the jury as to first count, charging that the companies obtained 
insured’s policy by means of fraud and duress. 


(For other cases, ‘see Insurance, Dec. Dig. § 668[1].) 


16. TROVER AND CONVENSION—DEMAND. 

Where insured was not normal at the time of settlement and was by 
insiduous suggestions as to the possibilities of his going to the 
penitentiary persuaded to settle for a grossly inadequate sum, no 
demand for the policies was necessary before bringing suit therefor ; 
a demand and refusal being unnecessary where the taking was tortious. 


(For other cases, see Trover and Convension, Dec. Dig. § 9[3].) 


17. ACCORD AND SATISFACTION—WHAT CONSTITUTES. 

An acceptance by a creditor of a sum less than the amount due in 
satisfaction of a demand of a sum due, without further consideration, 
does not amount to a discharge of the debt. 


(For other cases, see Accord and Satisfaction, Dec. Dig. § 7[1].) 


18. APPEAL AND ERROR—SUPREME COURT—REVIEW OF AP- 
PELLATE DECISION. ° 


Where appellate court reversed the lower court on propositions of law, 
it should have either remanded the cause for further trial or made 
finding of facts under the stipulations in the record, so that the 
Supreme Court could review the case upon the questions of law, since 
the Supreme Court cannot review questions of fact except for the 
purpose of determining whether or not they are sufficient to make 
out a prima facie case. 


(For other cases, see Appeal and Error, Dec. Dig. §§ 1094[1], 1095.) 


Appeal from Second Branch, Appellate Court, First District, on Ap- 
peal from Circuit Court, Cook County; Lockwood Honore, Judge. 

Separate suits by George Trumbull Woodbury against the United 
States Casualty Company, the Ocean Accident & Gurantee Corporation, 
Limited, and the Continental Casualty Company. The cases were con- 
solidated for trial, and judgment entered against plaintiff in all three 
cases. On appeal to the Appellate Court, the judgments were reversed, 
certificates of importance granted, and defendants appeal. Reversed and 
remanded. 


See, also, 198 Ill. App. 560, 205 Ill. App. 387, 403, 404. 


Moses, Rosenthal & Kennedy, of Chicago (Joseph W. Moses and 
Walter Bachrach, both of Chicago, of counsel), for appellant United 
States Casualty Co. 

Wilkerson, Cassels & Potter, of Chicago (Ralph F. Potter and Ken- 
neth B. Hawkins, both of Chicago, of counsel), for appellant Ocean 
Accident & Guarantee Corp., Limited. 

M. P. Cornelius and George R. Sanderson, both of Chicago (Manton 
Maverick, of Chicago, of counsel), for appellant Continental Casualty Co. 

Frederick A. Brown, of Chicago (Jesse J. Herr, of Chatsworth, and 
Clifford H. Browder, of Chicago, of counsel), for appellee. 
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Duncan, C. J. Appellee, George Trumbull Woodbury, filed 
separate suits against the United States Casualty Company, the 
Ocean Accident & Guarantee Corporation, Limited, and the Con- 
tinental Casualty Company, in the circuit court of Cook county. 
The pleadings and issues in all three of the cases are identical. 
The declarations contained two counts. The first count charged 
the defendants with having wrongfully obtained appellee’s in- 
surance policies by means of fraud and duress. The second was 
a general count in trover. The defendants each pleaded the 
general issue and an additional plea averring, in substance, that 
the plaintiff, after the time of the supposed grievances laid in the 
declaration and before the institution of the suit, on November 8, 
1910, by his deeds of that date released to the defendants all his 
demands and causes of action whatsoever. The court sustained 
a demurer to a third special plea of the defendants, and at the 
same time sustained a demurrer to two replications of appellee 
to appellants’ second special plea. Appellee then filed a replica- 
tion, in substance averring that he did not execute his deeds of 
release discharging the defendants from all claims for damages 
and from all manner of actions which he had charged against 
them, arising out of the matters and things alleged by appellee 
in his declaration, which replication was not verified by affidavit. 
The causes were consolidated for trial, and at the close of the 
plaintiff's evidence and at the close of all the evidence, upon 
motions made by all of the appellants, the court instructed the 
jury to return verdicts of not guilty, and entered judgments 
against appellee in all the cases. On appeals prosecuted to the 
Appellate Court for the First District that court reversed the 
judgments and remanded the causes. All of the appellants filed 
a statement and stipulation, reciting that the same was made 
solely for the purpose of expediting the final disposition of the 
matters in controversy and permitting the final determination of 
the issues in the Supreme Court, with the sole reservation that 
any orders or judgments entered by the Appellate Court should 
be without prejudice to appellants to have the same reviewed in 
the Supreme Court, said statement and stipulation being to the 
effect that appellants had no additional evidence to offer upon a 
new trial; that they waived a retrial of said cause by jury, and 
submitted the same to the Appellate Court for such order and 
judgment as to law and justice might appertain; and that if, 
under the law and facts as shown by the record, the Appellate 
Court should adhere to its former opinion and refuse to affirm 
the judgments of the court below, the appellants were then willing 
that the judgments of the Appellate Court might be modified, 
and such judgments entered by it, final in character, as it might 
think proper so as to be reviewable by the Supreme Court. 
Thereafter, on motion of appellee, the judgments of the Ap- 
pellate Court were set aside by it, as also were the orders revers- 
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ing and remanding the causés, and on July 24, 1917, the Appellate 
Court entered judgments in favor of appellee, the judgment 
against the Ocean Accident & Guarantee Corporation being for 
$8,294 and costs, the one against the United States Casualty Com- 
pany being for $1,342.98 and costs, and the one against the Con- 
tinental Casualty Company for the sum of $2,226 and costs. All 
the judgments recited that: 


“Upon the allegations and proofs in the record the court finds 
the issues in favor of George Trumbull Woodbury, the appellee.” 

There was no other or formal finding of the ultimate facts by 
the Appellate Court, as shown by its judgments. Certificates of 
importance were granted by the Appellate Court, and appellants 
have all appealed to this court, and the causes were consolidated 
for hearing and disposition by this court. 

The record evidence discloses that in the year 1908 the Ocean 
Accident & Guarantee Corporation issued to the appellee an ac- 
cident insurance policy which provided, among other things, for 
the payment of $12,500 in case the insured lost either hand or 
foot solely through external, violent, and accidental means. The 
occupation of appellee, as stated in the policy, was that of vice 
president of the Columbus Safe Deposit Company, with the 
ordinary duties of office and traveling. In the year 1910 the 
Continental Casualty Company and the United States Casualty 
Company issued to appellee similar policies, with practically the 
same statements therein contained and the same provisions so 
far as the issues in this suit are concerned, which provided for 
the payment of $5,000 and $2,500, repectively, in case the insured 
lost either foot solely through external, violent, and accidental 
means. On October 1, 1910, the appellee, having moved from 
Chicago to Phoenix, Or., while the policies were still in force 
had his right foot practically shot off a few inches above the ankle 
through the accidental discharge of a high-power rifle loaded 
with a 38-caliber, soft-pointed bullet, the bullet breaking both 
tibia and fibulua bones, cutting them entirely into parts and 
shattering the bones into fragments for some distance around the 
wound, thereby necessitating the amputation of the foot and 
lower part of the limb. It was stipulated that appellee had suf- 
fered the loss of his right foot solely through external, violent, 
and accidental means, that the policies were then in force and 
effect, and that due proofs of loss were furnished, and no ques- 
tion arises concerning the correctness of the amounts of the 
judgments if they are otherwise correct. 

From the recitals in the opinions of the Appellate Court the 
other evidentiary facts are that at the time appellee took out the 
insurance he was employed by the Columbus Memorial Building 
as renting agent. On June 10, 1910, he went to Phcenix, Or., 
where his father-in-law lived, to go into the ranch business. Six 
or eight weeks after his arrival in Oregon he gave up the idea 
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of going into the ranch business and went into the real estate busi- 
ness at Medford, Or., and was in that business at the time he 
was injured. About August, 1910, he wrote letters to all three 
of the insurance companies, informing them that he was in the 
real estate business, and inquired of them whether or not they 
considered that business more hazardous, and was informed by 
all of them, in substance, that they did not consider it more 
hazardous, and that no increase in the premium would be required. 
On October 1, 1910, appellee went out to a toolhouse in the rear 
of his home and reached up for his rifle. It got away from his 
hand and struck the door and dropped, muzzle down, and then. 
fell over and was discharged, the bullet going transversely 
through his right leg about three inches above his ankle. He 
lost a great amount of blood from the wound and suffered a 
great deal of pain. In the first operation three inches of the 
bone of the leg was removed, and he was hardly from under the 
influence of the anesthetic when the second operation was per- 
formed, and his foot and lower part of his leg removed, and he 
was very much weakened in body and mind as a result of the 
operation. One Wisner, the adjuster for all of the appellants, 
visited him November 5, 1910, while so suffering from his wound, 
and informed him that he had come to adjust his claim, but 
wished to make some investigation and would be back again. 
The next day he came back and informed appellee that he had 
some suspicious evidence regarding the accident; that it was 
rather unusual for a man out in the country to have so much 
insurance, and talked to him of people going to the penitentiary 
when the evidence was less against them than it was against ap- 
pellee. He cited the case of a man at Buffalo, N. Y., who threw 
his arm under a street car, had it cut off, and sued the com- 
panies, and that they sent him to the penitentiary. He cited 
other similar cases, and when appellee informed him that he 
would not settle for anything but the face value of his policies, 
he told appellee that the companies would bankrupt him and 
possibly put him in the penitentiary; that they would ruin his 
reputation anyway; that they had unlimited funds and the best 
legal talent in the country, and that it was foolish for him to 
attempt to fight them. On appellee informing him that he was 
in no condition to talk over the matter, and that there would 
be time enough to settle later, he informed the appellee that it 
was either 50 per cent settlement on all the policies ($10,000) on 
the one hand or litigation on the other, with the penitentiary as 
the possible wind-up for him. This talk greatly alarmed and 
worried appellee and his wife, who was worn down by constant 
sitting up. with him, and they did not sleep that night, but talked 
about the matter all night, according to appellee’s testimony. The 
adjuster called again on the third day, and, after reiterating his 
talk about the penitentiary for appellee, and further telling ap- 
pelleee that he was a lawyer and knew that this was the best thing 
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for appellee to do, and after assuring him that if he so settled 
he would not be further molested, appellee, fearing that the com- 
panies might prosecute him and send him to the penitentiary on 
false testimony, accepted the terms and vouchers for the money 
and released the companies by executing written releases. The 
Appellate Court further recited in the opinions filed in the cases 
that it was bound to assume that the evidence tended strongly 
to show that at the time of the accident and at the time of the 
settlement there was no justification for the dispute concerning 
the occupation of the appellee or as to the amount of the in- 
demnity to which he was entitled; that appellants had made some 
showing in the evidence that appellee’s occupation was that of a 
ranchman or orchardman, but the testimony of appellee was to 
the effect that it was that of a real estate agent, and that appel- 
lants knew that he had not changed his occupation, and that 
the adjuster knew it. The Appellate Court further recited that 
appellee was in a feeble condition and not normal at the time of 
the settlement, and that by “insidious suggestions as to suspicious 
evidence and the possibilities of the plaintiff going to the peniten- 
tiary persuaded the plaintiff to settle for a grossly inadequate 
sum,” and that there was no valid defense against payment of 
the policies and no consideration for their release. 

[1-3] The main contention of appellants in this case is that 
the lower court held that appellee’s actions were barred by the 
releases executed by him and his wife, as such releases were deeds 
or sealed instruments, and that appellee could not in any action 
at law defend against said releases on the ground of want of 
consideration or for fraud unless he could show that there was 
fraud in the execution of the instruments—4. e., that he signed 
them upon representation that they were some other character 
of instrument, or that by some other device or trick he was 
induced to sign them believing they were some other kind of 
writing. It is well settled in this state that in an action at law 
a release under seal by a person of his cause of action is a 
complete bar, unless its execution is shown to have been obtained 
by fraud. Such a release carries with it the presumption that 
it was executed for a valuable consideration, and no evidence 
can be introduced for the purpose of showing that there was no 
consideration for the giving of the instrument. To do so would 
be to permit one to deny his receipt of the consideration ex- 
pressed for the purpose of making void a sealed instrument, 
which under the law in this state is not permissible in any case. 
Before such an instrument can be impeached for fraud relating 
merely to the consideration and not to its execution, resort must 
be first had to a court of equity to set it aside for such fraud. 
Papke v. Hammond Co., 192 Ill. 631, 61 N. E. 910; Jackson v. 
Security Life Ins. Co., 233 Ill. 164, 84 N. E. 198; Robinson v. 
Yetter, 238 Ill. 320, 87 N. E. 363. | 

[4, 5] The same rule does not apply, however, where the suit 
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is on a simple contract or one not under seal. Simple fraud as to 
the consideration or fraudulent representations as to the nature 
and value of the consideration are a good defense where the con- 
tract is not under seal. Robinson v. Yetter, supra. It is equally 
true that where the release is not under seal a defense can be 
made that it was without consideration, or that there was pay- 
ment of only a portion of the amount due and a release of the 
whole amount without any further consideration for the release. 


These propositions are not controverted by counsel for appel- 
lants. 


[6] The contention of appellee is that the releases in question 
are not releases under seal and do not purport to be releases of all 
rights of action of appellee in this case, but are simply releases 
of all actions on the policies. There were two sets of releases 
signed by appellee and his wife; one set purporting to release all 
actions on the policies and causes of action, and another set 
which released claim, cause of action, or right of action whatever 
upon any and all claims that appellee and his wife had from the 
beginning of the world to the day of the date of said releases. 
Both sets of releases were simply signed by appellee and his wife, 
and the letters “L. S.,” inclosed in parentheses, followed their sig- 
natures. If they are to be considered as releases under seal the 
actions of appellee now in question must be considered as. barred 
thereby. They were not releases of actions on the policies, simply, 
but of all actions of every kind and character, and of all rights or 
claims concerning said policies. 


[7] The contracts of settlement between appellee and the in- 
surance companies, were executed and completely performed in 
the state of Oregon. The appellee received his money there in 
payment of the policies, and the insurance companies there re- 
ceived the insurance policies from appellee and his contracts of 
release, which were also made in Oregon. It is therefore con- 
tended by appellee that the releases are Oregon contracts or in- 
struments made in Oregon, and that their construction and 
validity are governed by the law of the place where made. ‘The 
law is stated correctly on this proposition. Woodward v. Brooks, 
128 Ill. 222, 20 N. E. 685, 3 L. R. A. 702, 15 Am. St. Rep. 104; 
Consolidated Tank Line Co. v. Collier, 148 Ill. 259, 35 N. E. 
756, 39 Am. St. Rep. 181; 5 R. C. L. 931. 


[8] There was no proof in this case as to the laws of Oregon 
pertaining to the questions in dispute. It is therefore further 
contended by appellee that it must be presumed, in the absence of 
such proof, that the common law prevails in Oregon. It is con- 
tended, on the other hand, by appellants that in such a case it is 
presumed that the laws of Oregon are the same as those of 
Illinois, and that the presumption that the common law is in force 
in Oregon will not be indulged because Oregon was not one of 
those states having a common origin, formed by colonies which 
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constituted a part of the same empire and which recognized the 
common law as the source of their jurisprudence. It is also 
claimed by appellants that Oregon was a part of the Louisiana 
Purchase obtained by this government from France, and, if not 
so obtained, that it was obtained from Spain by the United States 
by the Spanish cession and tready of 1819, and that therefore, 
as the common law did not prevail in France or Spain at the 
time of such aquisitions, it must be presumed that the laws of 
Oregon are the same as the laws of Illinois. As the laws of 
Illinois recognize a simple scroll or the letters “L. S.” in paren- 
theses as giving to a release the same character and dignity as 
if executed with a common-law seal, with wafer or wax, it is 
further insisted by appellants that, whether the law of Illinois or 
of Oregon is presumed to be in force, the result in this case will 
be one and the same, and the releases in this case be held to be 
under seal. Appellants further contend that the law of Illinois 
governs because the suit is brought here, and, as the releases 
are made the basis of their plea, the question is merely one of 
procedure and of remedy, and that on such question the law of 
the forum governs. 

In Illinois, if the question as to the laws of a sister state is 
raised, the presumption in favor of the common law is indulged 
when the common law on the subject in question prevails in 
Illinois (Crouch v. Hall, 15 Ill. 263), and the presumption in 
favor of the common law is also indulged even when the law of 
Illinois on the subject is statutory (Tinkler v. Cox, Ill. 119; 
Schlee v. Guckenheimer, 179 Ill. 593, 54 N. E. 302). A number 
of other states in this country announce the same rule on the 
subject, while there are a few that announce the general rule that 
the presumption is that the laws in another state or foreign 
country are the same as the laws of the forum until otherwise 
proved. In the case of Norris v. Harris, 15 Cal. 226, Justice 
Field, who was an Associate Justice of the Supreme Court of the 
United States, laid down three instances in which the presump- 
tion must be indulged that the common law prevails in the state 
in the absence of proof, and where the subject of inquiry is as to 
the law of such state on the point in question: (1) In all of 
the states of the Union which were originally colonies of Eng- 
land; (2) in all such states as are carved out of territory belong- 
ing to such colonies; and (3) in all those states which have been 
established in territory acquired since the Revolution, where such 
territory was not, at the time of its acquisition occupied by an 
organized and civilized community, and where, in fact, the pop- 
ulation of the new state upon the establishment of government 
was formed by immigration from the original states. The first 
two propositions laid down in that decision appear to have been 
adhered to by the courts of all of the states in which holdings 
have been made, whose holdings are similar to those above an- 
nounced by this court. It was also laid down by Justice Field 
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as the rule that the presumption that the common law prevails 
is not indulged as to those states in which there were established 
civil governments or systems of domestic law different from 
those of the common law prior to their becoming territories or 
states of the Union, and that in such a case, in the absence of 
proof, courts will presume that the foreign law is the same as 
that which prevails at the forum. Accordingly it has been held 
by several courts in this country that it would not be presumed 
that the common law prevailed in Florida, Louisiana and Texas. 
The third proposition laid down by Justice Field seems to us to be 
the rule that should be adopted in this case. It was followed in the 
cases of Cressey v. Tatom, 9 Or. 541, and Buchanan v. Hubbard, 
119 Ind. 187, 21 N. E. 538. See, also, note to the case of Cherry v. 
Sprague (Mass.) 67 L. R. A. 33, and particularly at page 40, 
in which note the decisions of the various states of the Union have 
been fully discussed and distinguished. 

[9, 10] While the various questions concerning the Oregon 
territory were settled between this country and Spain, France, 
and England by treaties and by the Louisiana Purchase, never- 
theless this court will take judicial notice of the fact that the 
boundary lines of that territory were finally settled to be the 
forty-second parallel on the south and the forty-ninth on the 
north ; that it was a wilderness, inhabited only by a few emigrants 
from the eastern part of the United States, and by a few trap- 
pers and traders emigrating from England or some of her 
colonies; that it was not inhabited by French or Spanish settlers, 
or by any other settlers who were governed by the laws of 
France or Spain, up to the time of the Spanish cession to the 
United States by the treaty of 1819, and that one among the 
many claims to the Oregon territory by the United States was 
that she was entitled to the territory by right of discovery and 
of occupation. No presumption therefore, ought to prevail that 
any rules of law of France, Spain, or Mexico were ever at any 
time in force in the Oregon territory, much less in the state of 
Oregon at the time this suit was tried in the lower court. 

[11-14] As the validity of a seal directly affects the obligation 
of a contract, it is to be tested by the lex loci contractus. Where 
the remedy upon a written instrument depends upon the question 
whether it is sealed or unsealed, it is well settled that the suffi- 
ciency of the seal is to be tested by the lex fori and not by the 
lex loci contractus. 35 Cyc. 1169. In the absence of evidence 
of the law of the state where the instrument was executed, the 
sufficiency of the seal will be tested by the principles of the com- 
mon law. Waln v. Waln, 53 N. J. Law, 429, 22 Atl. 203. The 
presumption will therefore be indulged in this case that the 
common law prevails in Oregon, and as the law of Oregon 
governs the question as to the validity and character of the seal, 
the releases in question are held to be simple contracts and not 
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under seal. At common law a seal was an impression upon wax 
or wafer or some tenacious substance. A scroll is not such a 
seal. Waln v. Waln, supra; Corlies v. Van Note, 16 N. J. Law, 
324. No question of remedy arises in this suit, as that can only 
arise where the instrument is sued on directly. Many cases are 
cited by appellants in which it was determined that the instru- 
ment was or was not a deed, according to the law of the forum, 
wherein the instrument itself was sued on, and in those cases the 
remedy or the character of the suit was to be determined by 
the law of the place where the suit was brought. In one of those 
cases (Le Roy v. Beard, 8 How. 451, 12 L. Ed. 1151), the 
Supreme Court of the United States held that the law of the 
forum governed the remedy, and that that suit was properly 
instituted in the state of New York on the deed in questiqn in 
assumpsit because not a deed by the laws of New York for 
want of a sufficient seal. The deed was made in Wisconsin. 
After making such holding the court said: 

“We hold this, too, without impairing at all the principle, that 
in deciding on the obligation of the instrument as a contract, and 
not the remedy on it elsewhere, the law of Wisconsin, as the lex 
loci contractus, must govern.” 

No real question of remedy ever arose in the case at bar. 
Appellee began the suits and selected his own remedies, resorting 
to a court of law and selected actions of tort. When the releases 
were relied on by the defense they were simply pleaded by ap- 
pellants in the form applicable to the forms of action already 
begun. The releases at that stage of the proceedings had nothing 
to do with the determination of the remedies or the forms of 
action by reason of the fact that it was claimed they were deeds. 

The effect of our holding so far requires the further holding 
that the Appellate Court properly held that the releases were not 
deeds, and that the ‘claim of appellants that their special plea 
barred appellee’s recovery is not sustained. The only remaining 
defense of appellants to be considered is that made by the general 
issue pleaded. 

[15] Appellants claim as to the first count of the declaration 
that the evidence in the record did not make out a case for the 
consideration of the jury. That is a question of law, also; and, 
without discussing further the evidence, we think it was suffi- 
cient to authorize the court to submit it to a jury and that the 
tefusal to do so was error. 

[16] As to the second count, appellants’ contention is that 
there was no demand made by appellee upon appellants for the 
policies, and that such a demand was necessary. A demand and 
refusal in such a case are unnecessary if the taking of the prop- 
erty was tortious. Hayes v. Massachusetts Life Ins. Co., 125 
Ill. 626, 18 N. E. 322, 1 L. R. A. 303. There was no error in 
holding that no demand was necessary in this case, with a finding 
that the taking was tortious. 
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[17, 18] An acceptance by a creditor of a sum less than the 
amount due in satisfaction of a demand of a sum due, without 
further consideration, does not amount to a discharge of the 
debt. With a finding in the record in this case by the Appellate 
Court that at the time of the accident and settlement in question 
there was no real or bona fide dispute concerning the oc- 
cupation of the plaintiff or of the amount of indemnity to which 
he was entitled, and with a further finding of the other ultimate 
facts above referred to, this court would have jurisdiction to 
ultimately pass on such findings. But in this record there is no 
finding of the ultimate facts by the Appellate Court, but a mere 
indication by the language in the opinion that such might have 
been the intention. As that court reversed the lower court on 
propositions of law it should have either remanded the cause for 
further trial or it should have made a finding of facts under the 
stipulations in the record, so that this court could review the 
case upon questions of law. This court cannot review questions 
of fact except for the purpose of determining whether or not 
they are sufficient to make out a prima facie case for appellee. 

The judgments must therefore be reversed, and the causes 
remanded to the Appellate Court, with directions to make a 
finding of the ultimate facts or to enter such other judgments as 
it may see proper. 

Reversed and remanded. 


ELSEY v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 23484.)* 


(Supreme Court of Indiana. June 18, 1918.) 


INSURANCE—ACCIDENT INSURANCE—SUNSTROKE ON WAY 
TO WORK—INJURY BY “ACCIDENTAL MEANS.” 


The holder of an accident insurance policy against bodily injury sus- 
tained through accidental means and resulting directly and exclusively 
of other causes in immediate, continuous, and total disability, in- 
cluding sunstroke suffered through accidental means, who, when riding 
on a street car to his work, suffered a sunstroke when about to alight, 
was injured by “accidental means,” since if in the act which precedes 
the injury, though an intentional act, such as proceeding to work, 
something unusual, unforeseen, and unexpected occurs which produces 
the injury, it is accidental, but if, in the act which precedes the injury, 
something usual, foreseen, and expected occurs which produces the 
injury, it is not accidentally effected. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means.) 


Harvey, J., dissenting. 
* 120 N. E. Rep. 42. 
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Appeal from Superior Court, Marion County; Joseph Collier, Judge. 

Action by Erickson Elsey against the Fidelity & Casualty Company 
of New York. From judgment for defendant, plaintiff appeals. Trans- 
ferred from the Appellate Court under clause 2 of section 1934, Burns’ 
Ann. a Reversed, with instructions to sustain plaintiff’s motion for 
new trial, 


Superseding opinion of Appellate Court, 109 N. E. 413. 


Remy & Berryhill, of Indianapolis, for appellant. 
S. J. Carter, of Indianapolis, and D. P. Williams, of St Louis, Mo., 
for appellee. 


Larry, J. This is an action by appellant upon an accident in- 
surance policy issued by appellee. The policy provided, among 
other things, for an indemnity of $12.50 per week “against bodily 
injury sustained through accidental means, and resulting directly 
and exclusively of other causes in immediate, continuous and 
total disability’ and also that “sunstroke * * * suffered 
through accidental means * * *_ shall be deemed a bodily in- 
jury within the meaning of the policy.” A trial was had by the 
court without the intervention of a jury, resulting in a finding 
and judgment for appellee, and from that judgment appellant ap- 
peals assigning as error the action of the court in overruling his 
motion for new trial. The controlling question in this appeal is 
presented by appellant’s first and second specifications for a new 
trial, that the decision of the court is contrary to law and not 
sustained by sufficient evidence. The evidence shows that on 
July 5, 1911, appellant, while going from the post office in the 
city of Indianapolis to his place of employment on East Michigan 
street, was riding upon an open street car, and as the car pro- 
ceeded in a northeasterly direction along Massachusetts avenue it 
left the shaded portion of the street, when appellant, by reason 
of his position in the car, was subjected to the direct and indirect 
rays of the sun. It appears that he was about to alight from the 
car at Fast Michigan street at a place where there was no shade 
when he suffered the sunstroke which rendered him unable to 
perform his daily labor from that time until the bringing of this 
suit on the 30th day of August, 1912. Appellant duly notified the 
company of his disability and of his having suffered a sunstroke 
while a passenger on a street car. Appellee, however, refused 
settlement on the ground that sunstroke, when suffered by a 
person while intentionally performing the ordinary and usual 
duties of his daily occupation in the ordinary and usual manner, is 
not a bodily injury suffered through accidental means within the 
terms of the policy. 

A construction of the provision of the policy that “sunstroke 
* * * suffered through accidental means * * * shall be 
deemed a bodily injury within the meaning of this policy” will be 
decisive of the only question of importance in this case. The 
contention of appellee is that in the term “accidental means” as 
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therein used some violence, casualty, or vis major, is necessarily 
involved, and that disability or death engendered by exposure to 
the sun’s heat, or other atmospheric influences, cannot properly 
be said to be accidental, unless the exposure is itself brought about 
by circumstances which give it the character of an accident. In 
other words, if the exposure to the heat of the sun was inten- 
tionally encountered in the ordinary performance of a person’s 
usual duties of life or occupation, it is not accidental; but if a 
person should, by reason of shipwreck or other like occurrence, 
be left in a position in the heat of the sun, and thereby suffered 
sunstroke, the means would be accidental. This is the view taken 
in the case of Sinclair v. Maritime, etc., Co., 3 Ell. & Ell. 478, 
and that case is followed to a great extent by the following cases: 
Dozier v. Fidelity, etc., Co. (C. C.) 46 Fed. 446, 13 L. R. A. 114; 
Semancik v. Continental Casualty Co. (1914) 56 Pa. Super. Ct. 
392; Continental Casualty Co. v. Pittman (1916) 145 Ga. 641, 
89 S. E. 716; and Bryant v. Continental Casualty Co. (Tex. Civ. 
App.) 145 S. W .636. 

The purpose of accident insurance is to protect the insured 
against accidents that occur while he is going about his business 
in the usual way, without any thought of being injured or killed, 
and when there is no probability, in the ordinary course of events, 
that he will suffer injury or death. The reason men secure ac- 
cident insurance is to protect them from the unforeseen, un- 
usual, and unexpected injury that might happen to them while 
pursuing the usual and ordinary routine of their daily vocation, 
or the doing of the things that men do in the common everyday 
affairs of life. We are of opinion that the better reasoning points 
out, and the weight of authority holds the true test to be, that if 
in the act which precedes the injury, though an intentional act, 
something unusual, unforeseen, and unexpected occurs, which 
produces the injury, it is accidental; but, if in the act which 
precedes the injury something usual, foreseen, and expected oc- 
curs, which produces the injury, it is not accidentally effected. 
We are supported in our holding by the following cases, which 
involve the question of whether sunstroke, suffered while en- 
gaged in the usual daily duties, is accidental: Continental Cas- 
ualty Co. v. Johnson, 74 Kan. 129, 85 Pac. 545, 6 L. R. A. (N. S.) 
609, 118 Am. St. Rep. 308, 10 Ann. Cas. 851; Pack v. Prudential 
Cas. Co. (1916) 170 Ky. 47, 185 S. W. 496, L. R. A. 1916E, 
952; Higgins v. Midland Cas. Co. (1917) 281 Ill. 431, 118 N. E. 
11; Bryant v. Continental Casualty Co. (1916) 107 Tex. 582, 
182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517. 
The last case above cited overrules the holding of the lower court 
in the same case reported in 145 S. W. 636, upon which the 
Pittman and Semancik Cases, supra, were largely based. 

We are constrained to hold that the injury here in question as 
shown by the evidence was caused by “accidental means,” that 
the decision of the court is contrary to law and the evidence, and 
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that the court erred in overruling appellant’s motion for a new 
trial. 

The other questions presented under the motion for new trial 
probably will not arise upon another trial of this cause, and are 
therefore not considered. 

Judgment reversed, with instructions to sustain appellant’s 
motion for a new trial. 

Harvey, J., dissents. 


———o+e—__— 


LEWIS v. OCEAN ACCIDENT & GUARANTEE CORP., LIMITED, 
OF LONDON, ENGLAND-* 


(Court of Appeals of New York. May 28, 1918.) 


INSURANCE--ACCIDENT INSURANCE—“ACCIDENT.” 


In an action on an accident policy covering loss or disability resulting 
directly, independently, and exclusively of all other causes from 
bodily injuries effected solely through accidental means, where assured 
had punctured a pimple on his lip, whereby infection was induced, 
resulting in death from inflammation of the brain produced by 
staphylococcus aureus, the infection was the result of accident; an 
“accident” being something unforeseen, unexpected, extraordinary; 
an unlooked-for mishap. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Accident.) 


Crane, J., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Maude Lewis, as executrix under the last will and testa- 
ment of John F. Bailey, deceased, substituted as plaintiff, against the 
Ocean Accident & Guarantee Corporation, Limited, of London, England. 
From a judgment dismissing the complaint, affirmed by the Appellate 
Division by divided court (167 N. Y. Supp. 1110), plaintiff appeals. Re- 
versed, and new trial granted. 


H. B. Bradbury, of New York City, for appellant. 
Frederick W. Catlin, of New York City, for respondent. 


Carpozo, J. The plaintiff’s testator, John F. Bailey, held a 
policy of insurance issued by the defendant. It covered “loss 
or disability resulting directly, independently, and exclusively of 
all other causes from bodily injuries effected solely through ac- 
cidental means.” The question is whether injuries resulting in 
death were effected by accidental means within the meaning of 
the policy. The trial judge dismissed the complaint. The “Ap- 
pellate Division, two justices dissenting, affirmed. 

On July 6, 1915, the insured had a pimple on his lip. A friend 


“*120 N. E. Rep. 56. 
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who lunched with him says that it looked like an ordinary pimp!e 
at that time. A day or so later it was larger and more inflamed. 
On July 10th the insured consulted a physician. The physician’s 
testimony is that there was then a punctured wound in the lip, 
which had inflamed and infected the deep tissues. The lip was 
opened by the physicians, and remedies were applied. They were 
of no avail. The infection spread through the cheek toward the 
eye. A week later, July 17th the insured became paralyzed and 
blind. He died the next day. His death was due to inflammation 
of the brain produced by the germ known as the staphylococcus 
aureus. There is little doubt that the germ came from the infected 
pimple. If the infection was the result of accident, the defendant 
is liable. 

We think there is testimony from which a jury might find that 
the pimple had been punctured by some instrument, and that the 
result of the puncture was an infection of the tissues. If that is 
what happened, there was an accident. We have held that in- 
fection resulting from the use of a hypodermic needle is caused 
by “accidental means.” Bailey v. Interstate Casualty Co., 8 App. 
Div. 127, 40 N. Y. Supp. 513; Id., 158 N. Y. 723, 53 N. E. 1123; 
Marchi v. Attna Life Ins. Co., 140 App. Div. 901, 125 N. Y. 
Supp. 1130; Id., 205 N. Y. 606, 98 N. E. 1108. The same thing 
must be true of infection caused by the puncture of a pimple. 
Unexpected consequences have resulted from an act which seemed 
trivial and innocent in the doing. Of itself, the scratch or the 
puncture was harmless. Unexpectedly it drove destructive germs 
beneath the skin, and thereby became lethal. To the scientist who 
traces the origin of disease there may seem to be no accident in 
all this. “Probably it is true to say that in the strictest sense, 
and dealing with the region of physical nature, there is no such 
thing as an accident.” Halsbury, L. C., in Brintons v. Turvey, 
L. R. 1905 A. C. 230, 233. But our point of view in fixing the 
meaning of this contract must not be that of the scientist. It 
must be that of the average man. Brintons v. Turvey, supra; 
Ismay v. Williamson, L. R. 1908 A. C. 437, 440. Such a man 
would say that the dire result, so tragically out of proportion to 
its trivial cause, was something unforeseen, unexpected, extra- 
ordinary, an unlooked-for mishap, and so an accident. This test 
—the one that it applied in the common speech of men—is also 
the test to be a. by courts. United States Mutual Acc. 
Assn. v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60; Lewis 
v. Iowa State Trav. Men’s Assn. (D. C.) 248 Fed. 602; Western 
Comm. Assn. v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. 
A. 653; Brintons v. Turvey, supra; Ismay v. Williamson, supra; 
Hood v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 30 
L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379; A&tna Life Ins. 
Co. v. Portland Gas & Coke Co., 229 Fed. 552, 144 C. C. A. 12, 
L. R. A. 1916D, 1027 ; Omberg v. United States Mut. Acc. Assn., 
101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413; Hiers v. Hull 
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& Co., 178 App. Div. 350, 352, 164 N. Y. Supp. 767. Bailey v. 
Interstate Casualty Co., supra. 

The defendant argues that the puncture may not have caused 
the infection. But the plaintiff’s experts say that in their opinion 
the entrance of the germs from the skin into the deeper tissues 
was the result of trauma. They say that trauma is almost in- 
variably the cause of such infections. We find the signs of 
trauma here in the punctured wound which was visible when the 
physician was first consulted. The insured was an athlete in 
the prime of life and the fullness of health; the infection was not 
due, therefore, to lowered powers of resistance. The punctured 
wound is an adequate cause. The evidence suggests no other; 
at least, a jury might so find. Here, as elsewhere, the law con- 
tents itself with probabilities, and declines to wait for certainty 
before drawing its conclusions. 

The judgment should be reversed, and a new trial granted, with 
costs to abide the event. 

Hiscock, C. J., and Cuddeback, Pound, McLaughlin, and An- 
drews, JJ., concur. Crane, J., dissents. 

Judgment reversed, etc. 


LOSIE v. ROYAL INDEMNITY CO* 
(New York Supreme Court, Appellate Division, Third Department. July 
-) 


1. INSURANCE—INJURY WHILE IN PASSENGER ELEVATOR— 
EVIDENCE—SUFFICIENCY. 

Jury finding that garage automobile elevator in which insured was riding 
on return trip after having taken his automobile in the same to 
the second door of, garage was not a passenger elevator within ac- 
cident policy providing for double indemnity for injuries sustained 
while riding in passenger elevator held not contrary to law and against 
the weight of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—ACCIDENT INSURANCE—INJURY WHILE RID- 
ING IN PASSENGER ELEVATOR. 


Not only the use made of an elevator, but also its construction, is an 
important factor in determining whether it is a passenger elevator 
within accident policy providing for double indemnity for injuries 
sustained while riding in passenger elevator. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
4. INSURANCE-— ACCIDENT INSURANCE—KNOWLEDGE OF 
PROVISION OF POLICY—PRESUMPTION. 
Insurer having limited its liability to double indemnity for injuries oc- 
curring in passenger elevator only, insured must be assumed to have 
*171 N. Y. Supp. 174. 
Vol. LII—27 
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had full knowledge of such condition and to have accepted the policy 
with such knowledge. 


(For other cases, see Insurance Dec. Dig. § 646[8].) 


5. INSURANCE—DOUBLE INDEMNITY—COMMON KNOWL- 
EDGE—-PRESUMPTION. 

Parties to accident policy providing for double indemnity for injuries 
sustained in passenger elevator must be deemed to have contracted 
with reference to common knowledge as to the difference between 
freight and passenger elevators. 

(For other cases, see Insurance Dec. Dig. § 646[8].) 


6. a ree INSURANCE—PASSENGER ELEVA- 
TOR 


That garage company at times permitted persons to ride on its automobile 
elevator, as it did insured at the time he was injured, did not 
necessarily change the character of elevator or estop insurer from 
claiming that it was a freight elev ator in action against it on policy 
providing for double indemnity for injury sustained in passenger 
elevator. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


7. INSURANCE—PASSENGER ELEVATOR—PERSONAL INJURY 
—INSTRUCTIONS. 

In action on policy providing for double indemnity for injuries sustained 
in passenger elevator, an instruction that, if automobile elevator in 
which insured was injured was commonly used for conveyance of 
passengers, jury might under evidence determine that it was a pas- 
senger elevator, was as favorable to plaintiff as she could have asked. 


(For other cases, see Insurance, Dec.-Dig. § 669[12].) 


8. INSURANCE—ACCIDENT POLICY—CONSTRUCTION — “PAS- 
SENGER ELEVATOR.” 

In accident policy providing for double indemnity for injuries sustained 
in passenger elevator, the term “passenger elevator” is to be considered 
in its customary and popular sense. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


9. INSURANCE—WAIVER OF CONDITIONS OF POLICY. 


While insured entered upon automobile elevator in garage with con- 
sent of employee of garage company, such employee was not an agent 
of defendant insurer whose policy provided for double indemnity to 
insured for injuries sustained in passenger elevator and could not 
waive any provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 


10. INSURANCE—ACCIDENT POLICY—CONSTRUCTION. 


An accident policy is to be construed according to the plain and ordinary 
meaning of the terms which the parties have employed. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


11. INSURANCE—ACCIDENT POLICY—CONSTRUCTION. 
Provision of policy providing for double indemnity for injuries sustained 

in passenger elevator should be given a reasonable construction. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Trial Term, Chemung County. Shows 
Action by Jeanette W. Losie against the Royal Indemnity Company. 
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From judgment for defendant and from order denying motion to set 
aside verdict and for new trial, plaintiff appeals. Affirmed. 


See, also, 179 App. Div. 439, 165 N. Y. Supp. 999. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


Thomas M. Losie, of Elmira, for appellant. 
Frank J. O’Neill, of New York City (E. W. Personius, of Elmira, of 
counsel), for respondent. 


Lyon, J. The question at issue upon the trial was whether 
the plaintiff was entitled to recover single or double indemnity 
upon a policy of accident insurance. The policy provided that, 
if the injury to the insured be sustained while riding as a pass- 
enger in a passenger elevator, the benefit should be doubled. The 
insured, Arthur T. Losie, was injured in April, 1916, while get- 
ting off an elevator in a building occupied by the La France 
Garage Company in the city of Elmira, N. Y. He had driven his 
automobile into the garage and upon the elevator, and had been 
hoisted, seated in his car, to the second floor, after which he had 
backed his car off the elevator into the space which he had rented 
for its storage. The garage attendant having acceded to the re- 
quest of the insured that he ride down with him, the two stepped 
upon the elevator. When within about four feet of the first 
floor, the insured stepped off the front of the elevator and fell, 
and one of his feet slipped through the open space at the bottom 
of the gate and thence underneath the descending elevator, where 
it was partially crushed. The death of the insured resulted from 
the injury two weeks later. 

[1] The court admitted evidence showing the uses to which the 
elevator had been put, and its manner of construction, and sub- 
mitted the question to the jury whether, under all the facts proven, 
the elevator was a passenger elevator within the minds of the par- 
ties to the contract. The jury found that the elevator was not a 
passenger elevator and rendered a verdict for the face amount only 
of the policy. The plaintiff claiming that the evidence established 
the elevator to be a passenger elevator, and hence that as bene- 
ficiary she was entitled to recover double the face amount of the 
policy, has taken this appeal. The single question therefore pre- 
sented to this court is whether the finding of the jury that the 
elevator was not a passenger elevator was contrary to Jaw and 
against the weight of evidence as contended by the appellant. 

The building of the La France Garage Company was a three- 
story. structure with basement occupied wholly by that company. 
It was of concrete, situated on a street corner, and about 65 by 
120 feet in size. On the first floor were the cashier’s office, the 
salesroom for new cars, the washroom, and stalls for car storage. 
On the second floor were an office, the salesroom for used cars, 
the vulcanizing room, and stalls for car storage. On the third 
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floor were the machine shop and general repair room. The base- 
ment was used as a storage room for cars, and for accessories 
pertaining to the business of the company. The elevator extended 
from the basement floor to the third story. It was 8 or 10 feet 
wide and 20 feet deep. The sides and rear end were covered 
by a picket fence about 6 feet high. The elevator front was 
entirely open. It was the only elevator in the building and 
furnished the only means for taking automobiles and other heavy 
articles into the basement and upper stories. A stairway about 4 
feet in width, provided with a handrail, ran from the basemeat 
to the third story. A separate. stairway extended from the office 
on the first floor to just outside the office on the second floor. 
On the right-hand side of the entrance to the elevator on each 
floor was posted a conspicuous notice as follows: 


“WARNING! This elevator is used ONLY for Automobiles 
and Freight. Only employees having charge taking Autos and 
Freight up or down shall ride on same. No one, without written 
authority from us is allowed to operate same. La France Garage 
Co, by the President.” 


Patrons of the garage were accustomed to pass up and down 
the various floors both by the elevator and by the stairways. To 
just what extent the elevator was used for this purpose was the 
subject of conflicting testimony. One of the patrons called by 
the plaintiff testified that he rode up or down on the elevator as 
he wished; that sometimes he would walk down and sometimes 
he would ride down; that if he was going down, and the elevator 
was too, he rode, and that if not he supposed he walked, and 
others did the same; and that the elevator was also being used 
right along for carrying automobiles. One of the proprietors of 
the garage testified that there was a verbal rule that persons must 
not be carried on the elevator. He also testified that the elevator 
was used in connection with the different departments of the busi- 
ness, primarily for carrying automobiles, “and the driver in the 
car oftentimes used it; if a customer wanted to ride, why there 
was no physical force to keep him off.” The elevator was capable 
of hoisting 6,600 pounds and had a lifting speed of 20 feet per 
minute. The evidence seems to indicate that both the elevator 
and stairways were used by persons according to their inclina- 
tion or convenience in going between the various floors. 

[2] The appellant contends that the use to which the elevatir 
was put alone determines as matter of law whether it was a 
passenger or a freight elevator, and that, the plaintiff having 
shown that the elevator was commonly used for transporting per- 
sons, it must be held to have been a passenger elevator. Under 
the construction that the use alone fixes the character of the 
elevator, the use of the most rudely and dangerously hoist, with- 
out protection of any kind, and desigried to carry sand and gravel 
or the roughest sort of building material, might if frequently 
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used by persons, even wholly without the knowledge of the in- 
surer, bind it to liability for accidental injury as being a passenger 
elevator. Plainly the manner of construction of the elevator was 
also, as the respondent claims, an important factor in determining 
the character of the elevator. The open front of this elevator 
was a necessary feature of its construction in order that automo- 
biles might be run on and off unobstructed. Otherwise it could 
mot properly perform its function in a garage of this character. 


[3] The general manner of construction and operation of both 
freight and passenger elevators may be said to be a matter of 
common knowledge. Concededly, the passenger elevator with its 
inclosed cage, and door for entrance and exit kept closed while 
the car is in motion, furnishes a far safer means of transportation 
than an elevator with its front open and wholly unprotected. The 
latter condition doubtless accounts in a large measure for the 
injury of the insured. Descending in the late afternoon, wearing 
bifocal glasses, the top of the gate guarding the elevator well 
appeared to him as he said to be the floor, and, stepping off be- 
fore the attendant who tried to stop him could reach him, he 
sustained the injury which resulted in his death. 

[4-6] The defendant expressly limited its liability for double 
indemnity on account of injuries occurring in an elevator to those- 
sustained by the insured while riding in a passenger elevator, and 
the deceased must be assumed to have had full knowledge of 
such condition and to have accepted the policy with such knowl- 
edge. The parties are deemed to have contracted with reference 
to common knowledge as to the difference between freight and 
passenger elevators. The fact that the garage company at times 
permitted persons to ride on the elevator did not necessarily 
change the character of a freight into a passenger elevator, nor 
estop the insurer from claiming that it was a freight elevator. 
Were the litigation between the plaintiff and the garage com- 
pany and involving the relative rights and relations of the par- 
ties to each other, a different question might be presented. 

[7] The plaintiff certainly has no right to complain of the 
following instruction by the court to the jury: 


“If you find that the elevator was in its regular and ordinary 
use, commonly used for the convenience of passengers, you may, 
under the evidence that has been given, determine that it was a 
passenger elevator.” 


This charge was certainly as favorable to the plaintiff as she 
could have asked. This instruction permitted the jury to find it 
was a passenger elevator notwithstanding its partial and indis- 
pensable use as a freight elevator. 

[8-10] Undoubtedly the term “passenger elevator” is to be 
construed in its customary and popular sense. It cannot be 
doubted that a person assumes a greater risk in riding upon a 
freight than upon a passenger elevator. While deceased entered 
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upon the car with the consent of an employee of the garage com- 
pany, such employee was not the agent of the defendant, and his 
action could not waive any of the provisions of the policy. The 
gate at the first floor was counterbalanced with weights and was 
raised and lowered like a window sash. Its evident purpose was 
simply to protect persons from running into the elevator well 
during the time the elevator was not at the first floor. Not only 
the use of the elevator but the sign characterized it as a freight® 
elevator. The policy is to be construed according to the plain 
and ordinary meaning of the terms which the parties have em- 
ployed. Houlihan v. Preferred Accident Ins, Co., 196 N. Y. 337, 
89 N. E. 927,25 L. R. A. (N. S.) 1261. 

The appellant has quoted freely from the opinion in the case 
of Wilmarth v. Pacific Mutual Life Ins. Co., 168 Cal. 536, 143 
Pac. 780, Ann. Cas. 1915B, 1120, in which it was held that a 
provision in an accident insurance policy for double indemnity in 
case the insured was injured “while in a passenger elevator” has 
reference, not only to elevators used exclusvely for passengers, 
but also to elevators customarily used for conveying passengers, 
though also used for carrying freight and not specially equipped 
with safety appliances. The facts there were very different from 
those in the case at bar. In that case the insured, intending to go 
to the third floor of the building, got off the moving elevator at 
the second floor, apparently through mistake, and, falling down 
the elevator shaft, was killed. The third floor of the building was 
not being used by its occupants for the purposes of their business, 
but had been used about a week previously for a ball to which 
persons attending had been conveyed in large numbers by this 
elevator. On the occasion of Wilmarth’s death, the third floor 
was being reserved for a fair to be given, and which was given, 
at a time commencing two days after the accident. Wilmarth 
was the secretary of the association giving the fair, and had gone 
upon the elevator for the purpose of being conveyed to this floor, 
doubtless concerning matters relating to the fair. It is to be 
observed also that the court in its opinion refers tothe fact that 
the courts of California have long been committed to the doctrine 
that the responsibility of the owner of an elevator is analogous 
to that of a common carrier. Treadwell v. Whittier, 80 Cal. 
576, 22 Pac. 266, 5 L. R. A. 498, 13 Am. St. Rep. 175. 

The courts of our state to the contrary hold that the owner of 
an elevator is not a common carrier. Griffen v. Manice, 166 N. 
Y. 188, 59 N. E. 925, 52 L. R. A. 922, 82 Am. St. Rep. 630; 
Rumetsch v. Wanamaker, 216 N. Y. 384, 110 N. E. 760, L. R. A. 
1916C, 1245; Stump v. Burns, 219 N. Y. 309, 114 N. E. 346. 
Had the upper floor of the building of the La France Garage 
Company been occupied by tenants or given over to some enter- 
tainment or business other than that of the garage company and 
the elevator been commonly used for the purpose of carrying 
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persons to and from such floor in connection with such other 
business, the Wilmarth Case would be more in point. It is also 
to be observed that in the Wilmarth Case the trial court sub- 
mitted to the jury the question as to the conveyance being a pas- 
senger elevator and the jury answered the question in the nega- 
tive. 

[11] The mere fact that, at times more or less frequent, pas- 
sengers were permitted to ride upon the elevator, did not of itself 
between the insurer and the insured constitute the elevator a 
passenger elevator. The provision of the policy referred to should 
be given a reasonable construction. The question as to whether 
the elevator was a passenger elevator was submitted in a clear 
and comprehensive charge of which the plaintiff has no right to 
complain, and the verdict is fully warranted by the evidence. 
There being no exceptions calling for reversal, the judgment and 
order appealed from should be affirmed. 

Judgment and order unanimously affirmed, with costs. 


CONTINENTAL CASUALTY CO. v. CLARK. (No. 8539.)* 
(Supreme Court of Oklahoma. April 30, 1918. Rehearing denied June 25, 
1918.) 


(Syllabus by the. Court.) 


1. INSURANCE -- ACCIDENT INSURANCE—“ACCIDENTAL 
MEANS”’—“ACCIDENTAL CAUSE”—SUNSTROKE. 


In an accident insurance policy which provides, “if sunstroke, freezing, or 
hydrophobia, due in either case to external violent or accidental 
means, shall result, independently of all other causes, in the death 
of the insured within ninety days from the date of the exposure or 
infection, the company will pay said principal sum as indemnity for 
loss of life,” held, that “accidental means” is used to denote acci- 
dental cause,” and in case of sunstroke, if the same was suffered while 
the insured was engaged in his usual avocation or going about his 
affairs in an ordinary manner as any other person might have been 
under like or similar circumstances, and did not intentionally and 
voluntarily subject himself to an intense heat calculated to produce 
sunstroke, with the knowledge that it would probably occur, then the 
sunstroke was suffered from “accidental means” or “accidental cause,” 
within the meaning of the policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Accidental Means; Second Series, Accidental Cause.) 

2. INSURANCE—ACCIDENT INSURANCE—ADDITIONAL IN- 
DEMNITY PROVISION—CONSTRUCTION. 

In a policy which provides, “Each consecutive full year which this policy 
shall be carried without default in payment of premium therefor 


*173 Pac. Rep. 453. 
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shall add 10 per cent. to the indemhities payable under part II, but 
the total of such additions shall not exceed 50 per cent.,” held that, 
the additional indemnity prov ided for in this paragraph being for the 
benefit of the insured, it is incumbent upon beneficiary to show that 
the payments of premiums were made without default, in order to 
increase the policy according to this provision, and the fact that the 
policy was in effect at the date of the death of the deceased did not 
justify the presumption that the premiums were paid without default. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Commissioners’ Opinion, Division No. 2. Error from District Court, 
Seminole County; Tom D. McKeown, Judge. 

Suit by Mabel A. Clark against the Continental Casualty Company. 
Defendant’s demurrer to the evidence overruled, and verdict directed for 
plaintiff, motion for a new trial denied, and on plaintiff’s motion for a 
new trial judgment increased, and defendant brings error, and plaintiff 
brings cross-error. Affirmed. 


Keaton, Wells & Johnston, of Oklahoma City, and M. P. Cornelius, 
of Chicago, Ill., for plaintiff in error. 
Cobb & Cobb and E. L. Harris, all of Wewoka, for defendant in error. 


West, C. This was a suit instituted in the district court of 
Seminole county on July 14, 1914, by defendant in error, plain- 
tiff below, against plaintiff in error, defendant below, to recover 
on an accident insurance contract issued by plaintiff in error to 
Hartley M. Clark, in his lifetime, naming the defendant in error 
as beneficiary. The parties hereinafter will be referred to as 
they appeared in the court below. 


On the 16th day of Febggary, 1916, cause was tried to a jury, 
after the evidence of plaintiff had been introduced, defendant 
demurred to the evidence, the same was overruled, defendant re- 
fused to offer any testimony, and thereupon the court instructed 
the jury to return a verdict in favor of plaintiff for $2,500. 
Both parties filed motion for new trial, and upon consideration 
of the motion for new trial by plaintiff the court increased the 
judgment from $2,500 to $3,000. To review this action of the 
court defendant has perfected its appeal. The plaintiff has per- 
fected a cross-appeal complaining of the amount of the judgment. 

[1] The evidence adduced by plaintiff tended to show that 
Hartley M. Clark, the deceased, was a healthy person, and had 
been a resident of Seminole county about seven years; that on 
July 19, 1914, in company with George Killingsworth, the de- 
ceased drove to the country, a distance of about six miles, it 
being very dry, warm, and dusty, and on the completion of the 
journey, or about the time of returning home, suffered a sun- 
stroke, from which he died a few days later; and that proof of 
loss had been made as provided in the policy. 

The only question to be determined by the appeal presented 
by the defendant is the construction of paragraph 4 of said in- 
surance contract, and whether or not under the evidence adduced 
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by plaintiff, the defendant is liable thereunder. Paragraph 4 of 
said contract is as follows: 


“If sunstroke, freezing or hydrophobia, due in either case to 
external, violent, and accidental means, shall result, independently 
of all other causes, in the death of the insured within ninety days 
from date of exposure of infection, the company will pay said 
principal sum as indemnity for loss of life.” 


“Sunstroke” is defined by the New International Encyclopedia 
as follows: 


“The effect produced upon the body by exposure to intense 
heat, whether from the sun, from furnaces, or from the at- 
mosphere.” 

The Universal Cyclopedia furnished this definition : 


“Fever due to excessive heat, but most commonly to exposure 
to the direct heat of the sun; indirect solar heat or artificial heat 
may have the same effect.” 

Billing’s National Dictionary : 

“A popular term for insolation or heat stroke.” 

Gould’s New Medical Dictionary gives the following defini- 
tion: 

“A condition resulting from exposure to the heat of the sun 
or to heat from other sources.” 

A number of other medical dictionaries give practically the 
same definition. 

An “accident” is defined as follows: 


“An event that takes place without one’s expectation.” 

“An undesigned, sudden, and unexpected event.” 

“An event which proceeds from an unknown cause or is an 
unusual effect of a known cause, and therefore unexpected.” 


It will be noted that sunstroke, freezing, and hydrophobia are 
treated in the same paragraph of the contract, and which pro- 
vides that when either is suffered due to external, violent, and 
accidental means, which result, independent of all other causes, 
in the death of the insured within 90 days from the date of the 
exposure or infection, the company will pay said principal sum as 
indemnity for the death or loss of life; and, when considered to- 
gether and in the light of their connection with each other, it 
seems to us that the same conditions surroundings either of the 
injuries above referred to in this clause of the contract fixing 
liability on the company should be the same. It is easy to under- 
stand that hydrophobia, which is due generally to a bite of an 
animal, would be suffered by accidental means, unless the insured 
should intentionally subject himself to the bite of an animal 
suffering from hydrophobia. It is equally clear that freezing 
would be considered to be due to accidental means should the in- 
sured suffer death by freezing in any manner save and except 
when he subjected himself to a condition of the weather or 
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climate which would necessarily convey to a man of ordinary 
intelligence death by such action. 

“Accidental means,” as used in the policy, as we understand it, 
denoted “accidental cause.” “Means” and “cause” could be and 
were intended to be interchangeably used in this policy, and so 
that, if the sunstroke was suffered while the insured was engaged 
in his usual avocation or going about his affairs in an ordinary 
manner as any other person might have been under like or similar 
circumstances, and did not intentionally and voluntarily subject 
himself to an intense heat, calculated to produce sunstroke with 
the knowledge that it would probably occur, then we could say 
that the sunstroke was suffered from accidental means or ac- 
cidental cause; that is to say, that “sunstroke,” as used in the 
policy and as understood by-the insured, was treated in the nature 
more of an accident than as a disease. While the decisions gen- 
erally, with a few exceptions, hold that sunstroke is a disease, it is 
not regarded as a disease in the popular mind. In the common 
understanding of the insuring public it is accounted a kind of 
violent personal injury, from the very idea of sudden and ex- 
ternal force carried by the word. If classed by medical authorities 
as technically a disease, to none but an expert medical mind would 
the provisions of this policy have carried this significance. Parti- 
cularly is this true, when read in connection with the other two 
provisions, freezing and hydrophobia, provided for “in the same 
clause of the contract. 

We have read some few cases treating upon this subject, none 
of which to our mind clearly clarify the situation presented by 
this appeal. 

In the case of Continental Casualty Company v. Johnson, de- 
cided June 9, 1906, by the Supreme Court of Kansas and reported 
in 74 Kan. 129, 85 Pac. 545,6 L. R. A. (N. S.) 609, 118 Am. St. 
Rep. 308, 10 Ann. Cas. 851, the plaintiff in error in that case being 
the same as in this, this clause was under consideration: 

“The loss of * * * time, as above provided, due solely 
to * * * sunstroke or freezing due solely to necessary ex- 
posure while engaged in his occupation, shall be deemed to be 
due to external, violent and purely accidentai causes and shall 
entitle the insured to full benefits according to the terms of this 
policy.” 

The only question in the Kansas case was as to whether or not 
any other heat force, other than that of the direct rays of the 
sun, was covered by the provisions of the policy above referred 
. to; the insured in that case having suffered injury from execessive 
heat force emanating from a furnace. The second paragraph of 
the syllabus is as follows: 

“In an action upon an accident insurance policy containing a 
provision that loss of time due to sunstroke should be deemed 
to be due to external, violent, and purely accidental causes, and 
should entitle the insured to full benefits according to the terms 
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of the policy, where the plaintiff’s claim is based upon a loss 
which he alleged was due to sunstroke, he is not precluded from 
recovery by the fact that his disability was occasioned by exposure 
to the heat of a furnace, not to that of the sun.” 

In case of Bryant et al. v. Continental Casualty Company, 107 
Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 
517, the second paragraph of the syllabus is as follows: 

“In such case the term ‘means’ in the phrase ‘due to accidental 
means,’ is used in the sense of ‘cause,’ and the insurer is liable 
for the death of the insured, caused by exposure to the sun and 
humid atmosphere on a hot day, while pursuing his usual vocation 
in an ordinary way.” 

In the body of the opinion the court uses the following langu- 
age: 

“If sunstroke is a disease, as the casualty company here con- 
tends, that is, a kind of brain fever, and was so dealt with in the 
present policy, its contraction, as we may in this connection call 
it, from exposure to excessive heat, its accepted inducing cause, 
must be regarded as proceeding from a purely natural cause, just 
as the contraction of malaria from subjection to the conditions 
which produce that form of disease is recognized as due to a 
natural cause. Regarded as a disease, and as thus naturally 
produced, there is no element of bodily injury about it, any 
more so than there is in the ordinary disease of malaria. Neither, 
in this view, would sunstroke be any more the proper subject of 
risk in an accident policy than would malaria; nor would the 
proper basis of liability under such a policy be any more fur- 
nished by death resulting from it than by death from malaria. 

“The history of accident insurance, as found in the many judi- 
cial decisions upon the subject, reveals the constant denial by ac- 
cident companies of any liability, under the ordinary form of 
policy, for disease, though accidentally effected, unless prox- 
imately caused by a bodily injury, and their constant maintenance 
of the proposition that any other theory of their liability is op- 
posed to the general scheme of accident insurance. This pesition, 
generally, has been sustained by the courts; close questions having 
at times arisen as to whether the given physical condition was to 
be properly deemed a bodily injury. Not only, therefore, is in- 
surance against disease, as such, not within the general scope of 
accident insurance, but equally disease effected by accident is not 
within its theory, as its interpretation by accident companies is 
disclosed in the decisions, unless there is distinctly present the 
element of bodily injury. 

“Under the contention of the casualty company the sunstroke 
provision of its policy is a plain contradiction of this essential 
principle of the character of insurance it is intended to provide. 
It is a repudiation of the general insuring clause of the policy, 
as expressing the kind of risk which the policy covers, the risk 
of ‘personal bodily injury * * * effected by external, violent, 





410 Insurance Law Journal, Vol. 52.  [Sept., 1918. 
and accidental means.’ Accepting the company’s construction of 
the policy, it is in the position, in the first place, of making a 
disease, rather than a bodily injury, the subject of an accident 
risk, and, further, a disease, the accidental causing of which in 
the way it says is necessary in order for it to be accidentally ef- 
fected, would present no element whatever of bodily injury, with 
the accident, in truth, not directly causing the disease, but, at 
most, only producing a condition favorable. for its being incurred. 

“Hydrophobia is a disease. But its common cause is the bite 
of an animal, a bodily injury; and its inclusion in the policy is 
tlierefore to be logically accounted for. It is generally thought of 
as a kind of casualty. But why was sunstroke here made the 
subject of accident insurance, in which the nature of the risk is 
some form of bodily injury, if in the construction of the policy 
it is to be considered as a disease, and is hence without any 
element of bodily injury in its cause? It was in our opinion 
expressly designated as a risk, not as a disease, but for the pur- 
pose of avoiding the effect of those decisions which have held it 
to be a disease, in adoption of its popular conception as a species 
of personal injury, capable of accidental occurrence, and there- 
fore properly a subject of this kind of msurance.” 

The evidence in this case discloses that the deceased was not 
engaged in any wussual, extrao-dinary undertaking or any violent 
or extraordinary physical exertion upon the day he suffered the 
sunstroke from which he died. He was merely going about his 
affairs in an ordinary manner, engaged upon this day as any other 
person might have been under like circumstances. 

There was no external, violent, and accidental cause which con- 
tributed to the sunstroke suffered in the sense as contended by 
plaintiff in error. As, for instance, if the deceased had gone out 
in a top buggy on the day in question and accidentally run against 
a limb and knocked the top off, and by reason of this more 
direct exposure to the sun’s rays than was contemplated by him 
upon the beginning of his journey, this would have been an ac- 
cidental mcans which contributed tc the acciderta! result. + if 
he had had a runaway and been compelled to walk in the hot 
sun for a long distance, that would, as they contend, have been an 
accidental means which resulted in or contributed to an accidental 
result, or if he had had a runaway and suffered an injury from 
which he had been compelled to lie in the sun, and thereby suf- 
fered the sunstroke, then that would be an accidental means which 
produced the accidental result, or any other unforeseen accident, 
which increased the liability of the deceased to suffer sunstroke 
not contemplated by him upon the beginning of his journey, 
then it is admitted that the company would have been liable. 

We do not concur in this view. In the first place, when you 
consider sunstroke in connection with freezing and hydrophobia, 
as stipulated in the contract, and the further fact that sunstroke 
is an accident, that is, “it is an event that takes place without 
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one’s foresight or expectation ;” “an undesigned and unexpected 
event ;” “an event which proceeds from an unknown cause or an 
unusual effect of a known cause, and therefore unexpected”—-was 
it not covered by the contract? Insurance contracts should be 
construed, where there is doubt as to their exact meaning, against 
the insurer and in favor of the insured. These contracts are 
the contracts of insurance companies and are drawn with a great 
deal of care, and always, in light of the various judicial construc- 
tions placed upon them, they are often changed as appears to 
have been done by the plaintiff in error in this case, as will be 
noted by a comparison of the contract before us, and the one in 
the Kansas case hereinbefore referred to. They are drawn to 
invite the most favorable consideration of the insuring public 
with as little liability as possible. And as was said, the provisions 
generally of insurance contracts are so drawn as “to make promise 
to our ear and break it to our hope.” 

In view of the mechanical construction of paragraph 4 of the 
contract in question in placing sunstroke, freezing, and hydropho- 
bia in the same paragraph and providing that in case of death 
caused by either due to external, violent, and accidental means 
the company would pay the principal sum as indemnity for loss of 
life, it being so very apparent that, if deceased had lost his life 
by freezing in such a way that death from said cause was without 
insured’s expectations or was undesigned by him, or was an un- 
usual happening from a known cause, the liability of the com- 
pany would have been fixed and etablished, and this would have 
been true had deceased lost his life by hydrophobia, then why 
not when death resulted from sunstroke? Was not the sunstroke 
suffered by the deceased an event that took place without his ex- 
pectation, undesigned and unexpected? Is not this the reasonable 
construction to place on this contract, in the light of its context? 
If not, why was it placed in the same paragraph with the other 
two diseases or injuries, whichever you are pleased to call them, 
requiring this particular construction? To place any other con- 
struction upon this feature of the liability assumed by the com- 
pany would practically read it out of the contract; and we there- 
fore hold that, inasmuch as the evidence tended to show that the 
deceased on the day in question was going about his affairs in an 
ordinary manner, was engaged in no unusuaul or unnecessary 
exposure, and the sunstroke was without the expectation of the 
insured, was undesigned by him, and was an unusual happening, 
the same was suffered by “external, violent, and accidental means” 
within the meaning of the policy; and we accordingly hold that 
the defendant was liable upon this contract under the evidence 
adduced at the trial. 

[2] Upon the cross-appeal of the plaintiff the only question 
to be determined is the amount of the recovery, and in order to 
determine the same it will be necessary to notice the evidence in 
connection with the following clause of the contract: 
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“Each consecutive full year which this policy shall be carried 
without default in payment of premium therefor shall add 10 per 
cent. to the indemnities payable under part II, but the total of 
such additions shall not exceed 50 per cent.” 

That is, it was provided in the contract that each consecutive 
full year which said contract was carried without default in pay- 
ment of premium there should be added 10 per cent. to the in- 
demnity payable; in other words, the face of the policy, which 
was originally $2,500, would be increased $250 each year that the 
premium was paid without default until the same should be in- 
creased 50 per cent. or to the amount of $3,750. 

It is a general proposition of law that a condition precedent to 
plaintiff’s right to recover or determining the amount which he 
may recover must be pleaded and proven, in order to make out 
his case; while a condition subsequent is generally,a matter of 
defense, and plaintiff is not required to allege and prove same. 
In other words, as we understand it, it was a condition precedent 
in order for the policy to be increased $250 a year that the pre- 
mium should be paid without default. 

“A condition precedent in a contract is an act to be performed 
by one party before the accruing of a liability of the other party, 
and it must be pleaded and proved.” Chit. Cont. (11th Am. Ed.) 
1083. 

“A condition which must be performed before the agreement 
of the parties becomes a valid and binding contract is a condition 
precedent, and must be alleged in the declaration or complaint, 
and performance thereof proved by the plaintiff, or he cannot re- 
cover on the contract. This rule is elementary. ‘The reason of 
the rule is that performance of the condition is a constituent 
and indispensable part of the right of action. The condition being 
unperformed, there is not, and never was, any cause of action.” 
Gould on Pl. c. “f,” § 13. 

“A condition precedent calls for the performance of some act 
or the happening of some event after the terms of the contract 
have been agreed upon before the contract shall take effect; that 
is to say, the contract is made in form, but does not become opera- 
tive as a contract until some future specified act is performed, or 
some subsequent event occurs. Hence it is said: ‘A condition 
precedent doth get and gain the thing or estate made upon con- 
dition by the performance of it, as a condition subsequent keeps 
and continues the estate by the performance of the condition.’ ” 
Jacob’s Law Dic. “Condition.” 

In other words, this clause of the contract being for the benefit 
of the insured and inuring to him only upon condition that he 
perform certain acts as specified in the contract the burden was 
naturally upon plaintiff to show by the evidence that the premiums 
had been paid without default. She did introduce evidence to 
show that the last two years the premiums were paid when due 
without default, but as to whether or not the premiums for the 
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first three ears were paid when they became due was not apparent. 

It is our opinion that in order to recover under this clause of the 
policy any additional benefits it was incumbent upon the plaintiff 
to show that the premiums had been paid promptly without de- 
fault, and in the absence of such proof the plaintiff could not 
recover this additional indemnity for the three years that the 
evidence failed to show that the premiums had been paid without 
default. 

Inasmuch as the court rendered judgment for the two years 
which. the evidence showed there was no default in the payment 
of the premiums, we accordingly hold that the court committed no 
error in refusing to enter judgment for the additional indemnity 
for the three years that the evidence of plaintiff failed to show 
the premiums were paid without default. 

Finding no error, judgment of the lower court is in all things 
affirmed. 


Per CurtAM. Adopted in whole. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA 
v. DOBBS. (No. 7850.)* 


(Court of Civil Appeals of Texas. Dallas. Feb. 9, 1918. On Motion for 
Rehearing, April 13, 1918. On Second Motion for Rehearing, June 29, 
1918.) 

oO 

INSURANCE—ACCIDENT INSURANCE—EXEMPTIONS — CERE- 
BRAL HEMORRHAGE. 

Under an accident insurance policy exempting the insurer from liability for 
disability caused by cerebral hemorrhage, where insured accidentally 
fell, striking his head and rupturing a blood vessel in his brain, 
causing cerebral hemorrhage, which caused partial paralysis and a 
total disability for eight weeks, he could not recover from the 
insurer on the ground that paralysis resulting from external bodily 
injury was the proximate cause of disability. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Dallas County Court; T. A. Work, Judge. 

Action by William J. Dobbs against the Order of United Commercial 
Travelers of America. From judgment for plaintiff, defendant appeals. 
Reversed and rendered. 


Smith, Robertson & Robertson, of Dallas, for appellant. 
J. N. Townsend, of Dallas, for appellee. 


Rainey, C, J. This suit was brought to recover on a policy or 
certificate of accident insurance issued by appellant to appellee. 
Appellee alleges that the contract of insurance provided for pay- 


*204 S. W. Rep. 468. ~ 
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ment of loss for injury caused by accident. He also alleged that 
he was caused to fall, his head striking the ground or some hard 
substance which made an abrasion, causing cerebral hemorrhage, 
and from which paralysis resulted and he was disabled eight 
weeks. 

Appellant answered by general demurrer, general denial, and 
specially nonliability for such an accident, as the policy duly 
exempted it from such by the following provision: 

“Benefits under this article shall not cover nor extend to .any 
death, disability or loss * * * nor shall such benefits cover or 
extend to any of the following conditions whether caused by ac- 
cidental means or not, to wit: * * * Cerebral or meningeal 
or spinal hemorrhage. * * *” 

A trial resulted in a verdict and judgment against the insurance 
company, and an appeal was taken by it. 

The evidence showed that the plaintiff was watering his flowers 
and garden plants as was his custom when at home, and while so 
engaged his feet became entangled in a water hose, and, in at- 
tempting to straighten out said hose, plaintiff tripped himself and 
was thrown to the ground; that as a result of the fall plaintiff's 
head struck the ground or other hard substance with great viol- 
ence, causing an external and visible mark of injury; the blow 
on his head ruptured a blood vessel in his brain, causing a cerebral 
hemorrhage ; the cerebral hemorrhage was caused by said accident 
alone and independently of all other causes; the cerebral hemor- 
rhage caused the plaintiff to be partially paralyzed and otherwise 
incapacitated him so that he was totally disabled for a period of 
eight weeks and five days; that all the disabilities sustained and 
suffered by the plaintiff in said fall resulted from the cerebral 
hemorrhage, which said hemorrhage was caused or brought about 
by such accidental fall. 

The policy provides for indemnity against the results of bodily 
injuries through external, violent, or accidental means. Under 
the exemptions, it provides as follows: 

“The benefits shall not cover or extend to any of the following 
conditjons, whether by accidental means or not,” setting out said 
exemptions, among other things, “cerebral hemorrhage.” 

The accident to appellee caused “cerebral hemorrhage” from 
which paralysis was produced, and from which disability resulted 
to appellee; hence there is no liability for indemnity on appellant’s 
part, as it is exempt therefrom by the terms of the policy. There 
is no ambiguity in the language of the policy, which is intelligible 
and comprehensive, and appellant is evidently exempt from the 
result of cerebral hemorrhage caused by an accidental means. 

The taxing of a penalty for attorney’s fees against the insurance 
company was error, as said company is not liable on its contract. 

The evidence showing no liability, the PTS is reversed and 
here rendered for appellant. 

Reversed and rendered. 
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On Motion for Rehearing. 

After a reconsideration of our former holding in this case to 
the effect that appellant is not liable on its policy of insurance and 
reversing and rendering judgment for it, we have concluded from 
the current authorities that we were in holding that the language 
in the policy was such as to exempt the appellant, insurance com- 
pany, under the circumstances from responsibility for the result 
of the accident to appellee. 

The undisputed evidence shows that the disability of appellee 
lasted for eight weeks and five days, caused “through external, 
violent or accidental means” as provided by the policy. The 
policy was a general accident policy expressly insuring against 
bodily injuries resulting in death, disability, etc., but does not by 
express language stipulate against liability for bodily injury 
which might result in cerebral hemorrhage. Not having used some 
express language to note the exemption, the general insurance 
clause will be held binding, and the insurance company liable. In 
support of this proposition we cite Bryant v. Casualty Co., 107 
Tex. 582, 182 S. W. 675, L. R. A. 1916E, 945, Ann. Cas. 1918A, 
517; Insurance Co. v. Hunter, 30 Tex. Civ. App. 489, 70 S. W. 
798; Insurance Co. v. Harvey, 129 Ill. App. 104; Garvey v. In- 
surance Co., 123 App. Div. 106, 108 N. Y. Supp. 186; Hall v. 
Association, 86 Wis. 518, 57 N. W. 366; Summers v. Aid Ass’n, 
84 Mo. App. 605; Goodes v. Order United Commercial Travelers 
of America, 174 Mo. App. 330, 156 S. W. 995; Moon v. Order 
United Commercial Travelers of America, 96 Neb. 65, 146 N. W. 
1037, 52 L. R. A. (N. S.) 1205, Ann. Cas. 1916B, 222; Rhein- 
heimer v. Insurance Co., 77 Ohio St. 360, 83 N. E. 491, 15 L. R. 
A. (N. S.) 245; Omberg v. Association, 101 Ky. 303, 40 S. W. 
909, 72 Am. St. Rep. 413; Cary v. Insurance Co., 127 Wis. 67, 
106 N. W. 1055, 5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997, 7 
Ann. Cas. 484; Accident Ass’n v. Alexander, 104 Ga. 709, 30 S. 
FE. 939, 48 L. R. A. 188. 

The insurance company is claiming exemption on accout of an 
intervening secondary cause, that of hemorrhage, when the loss 
was caused by paralysis, which resulted from an external bodily 
injury which was the proximate cause of the disability. 

In the case of Insurance Co. v. Hunter, supra, where Hunter 
was insured in an accident policy against death. “the evidence 
disclosed that the injury produced rheumatism, and that heart 
trouble followed therefrom, and death [resulted] from heart 
trouble.” The late Mr. Bookhout, then of this court, said: 

“Tf the rheumatism which produced the death of Hunter was 
not caused by an accidental injury, then the company is not liable ; 
but if such rheumatism was caused by the accidental injury, and 
was but a mere link in the chain of causation between the accident 
and death, then the death is attributable, not to the disease, but to 
the accident alone.” ‘ 

Vol. LII—28. 
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In this case the appellee’s disability is attributable to the injury 
and the appellant is liable on its policy. 

The authorities cited above support the principle announced in 
the Hunter Case, to which we adhere, and grant the motion for a 
rehearing and affirm the judgment of the trial court. 


On Second Motion for Rehearing. 


At a former sitting in this term of court we reversed and 
rendered the judgment for appellant in this cause. Subsequently 
we granted appellee’s motion for rehearing and affirmed the judg- 
ment of the trial court. Now we are called upon by the appellant 
to reconsider that action and to reverse and render in its favor. 

The point at issue has given us considerable trouble. Both 
counsel have presented exhaustive and able briefs and arguments 
and are to be commended for their zeal and efforts. After re- 
considering the issue involved and further reviewing the authori- 
ties presented, we have concluded that the last construction we 
have placed upon the contract is not supported by the trend of 
authorities, i. e., that the clause, exempting appellant from the 
result of “cerebral hemorrhage,” is not broad and comprehensive 
enough to exempt appellant from liability for the accident. But 
after a more careful reconsideration of the authorities we have 
reached the conclusion that said clause does exempt the appellant 
from liability and that we were wrong in holding that it did not. 
To illustrate, one of the cases mainly relied on by us for holding 
said exemption clause was not sufficiently comprehensive to ex- 
empt appellant from liability was the case of Insurance Co. v. 
Hunter, 30 Tex. Civ. App. 489, 70 S. W. 798. In that case suit 
was brought on an accident policy that had no exemption clause, 
as in this case, and the conclusions there reached were correct 
but not applicable here. 

We are of the opinion that we erred in granting appellee a 
rehearing, and now grant appellant’s motion for rehearing and 
return to our original holding reversing and rendering the judg- 
ment in favor of appellant. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


GEORGIA CASUALTY CO. v. MASSEY. (6 Div. 743.)* 


(Supreme Court of Alabama. April 18, 1918. Rehearing denied May 30, 
1918.) 


1. INSURANCE—INSURANCE COMPANY—AGENT TO SIGN 
LEASE—JURY QUESTION. 


In an action for rent against a casualty insurance company, whether 
the person who signed the lease contract for the company and sub- 
sequently indorsed it was the manager of the corporation’s business, 
clothed with authority to make the lease and to indorse it held for 
the jury. : 


(For other cases, see Insurance, Dec. Dig. § 35.) 


6. INSURANCE——LEASE BY AGENT FOR INSURANCE COM- 
PANY—LIABILITY OF COMPANY. 


A castialty insurance company might well have been liable for the rent of 
premises leased by its general agent, though the agent remained in 
possession of the premises after the formal formation of a branch 
office of the company in the city by it. 


(For other cases, see Insurance, Dec. Dig. § 35.) 
7. TRIAL—INSTRUCTION—ASSUMPTION OF PROOF. 


In an action against a casualty insurance company for rent under a lease 
signed by its agent, the charge that if the jury believed that the 
company had no knowledge or notice of the assumption, or attempted 
assumption, of the unexpired lease for it prior to its being brought 
to the notice of its assistant treasurer that such assumption, or 
attempted assumption, was unauthorized as far as the company was 
concerned, and that, immediately on learning of it, the company 
notified plaintiff that the assumption, or attempted assumption, was 
unauthorized, and that it would not be bound by it, verdict must be for 
defendant, though thereafter defendant paid the rent, or part of the 
rent, was properly refused, as misleading and as assuming as proven 
matters in dispute. 


(For other cases, see Trial, Dec. Dig. § 191[3].) 


Appeal from Circuit Court, Jefferson County; John H. Miller, Judge. 
Action for rent by Richard W. Massey against the Georgia Casualty 
Company. From jujdgment for plaintiff, defendant appeals. Transferred 
from the Court of Appeals under Act April 18, 1911, p. 449, § 6. Affirmed. 


The facts sufficiently appear. The following charges were refused to 
defendant: 

(5) If you believe from the evidence that the A. J. Arrant General 
Agency continued in possession of the leased premises after the creation 
of the Birmingham branch of defendant, your verdict must be for de- 
fendant, although you may also believe from the evidence that such 
premises are occupied in part by defendant in the conduct of its business. 

(7) If you believe from the evidence that defendant had no knowledge 
or notice of the assumption, or attempted assumption, of the unexpired 
term of the lease for it prior to its being brought to the notice of the 


“*79 South. Rep. 33. 
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assistant treasurer, and that such assumption, or attempted assumption, 
was unauthorized so far as defendant is concerned, and that, immediately 
on learning of it, defendant notified plaintiff that such assumption, or 
attempted assumption, was unauthorized, and that it would not be bound 
by it, then your verdict must be for defendant, although you may further 
believe from the evidence that thereafter defendant paid the rent, or 
part of the rent, for the premises. 

(8) Unless you believe that A. J. Arrant was the authorized agent of 
defendant, with power to assume for it the unexpired term of the lease 
introduced in evidence, your verdict must be for defendant. 

(9) Under the undisputed evidence the indorsement on the lease 
signed in the name of the Georgia Casualty Company was not binding on 
defendant 


Percy, Benners & Burr, of Birmingham, for appellant. 
Harsh, Harsh & Harsh, of Birmingham, for appellee. 


MAYFIELD, J. Appellee sued appellant for two monthly install- 
ments of rent due for the lease of certain premises in the city of 
Birmingham. The defendant pleaded the general issue and spe- 
cially the statute of frauds. To the special pleas the plaintiff 
filed a general replication, and two special ones, as follows: 


“(2) The obligation sued on is for rent growing out of the 
lease of lands, tenements, or hereditaments, and the defendant 
was put in possession thereof by the plaintiff, and a part of the 
purchase money, to wit, a part of the rent provided for by said 
lease and by said contract, was paid by the defendant. 

“(3) The defendant, after knowledge of the said contract 
sued on, continued in possession of the said premises and paid 
a part of the rent provided for by said lease and by said contract 
sued on, and ratified the said contract sued on.” 


Demurrers were sustained to replication 3, but overruled as 
to replication 2. The trial on these issues resulted in a judgment 
for the plaintiff, from which judgment the defendant appeals. 

The lease contract was made by one Arrant, who signed and 
covenanted as “General Agency,” and as “President.” It appears 
that Arrant was conducting an insurance business in the city of 
Birmingham, and representing the appellant insurance company, 
among other insurance companies. The collecting department .of 
the defendant company did occupy space in the rented premises 
from its inception, but the defendant claims that this was under 
a separate contract with Arrant. The plaintiff, on the other hand, 
contends that the lease was to, and made by, Arrant, for the 
defendant. ‘The defendant insists and contends that Arrant had 
no authority to bind it, in leasing the premises, at the date of the 
lease, while plaintiff claims that he did. On November 1, 1915, 
the following indorsement was made upon the original lease con- 
tract: 

“Birmingham, Alabama, Nov. 1, 1915. 

“For and in consideration of the possession and occupancy of 
office room No. 220 N. 21st Street, Birmingham, Alabama, named 
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in the within lease contract, as our Birmingham, Alabama, Branch 
Office, now therefore for and in consideration of said possession 
and occupancy of said office room named above, we, the Georgia 
Casualty Company, a corporation of Macon, Ga., do hereby 
obligate ourselves to pay the monthly rentals of said premises 
from the first day of November, 1915, to the expiration of said 
within lease contract and comply with all the terms of said lease 
contract. 

“Signed as of date first above written. [Signed] Georgia 
Casualty Company of Macon, Ga., by A. J. Arrant, Mgr. Bir- 
mingham Branch.” 

A number of the installments of rent were thereafter paid by 
the defendant company, it having in the meantime established a 
branch office and business in Birmingham; and Arrant, being its 
manager for this branch office and business, and having as such 
signed the indorsement quoted, was served with process in this 
suit, and on such service defendant appeared and answered. 

There was ample evidence without dispute to warrant the finder 
of the facts to find that Arrant was the defendant’s agent for the 
purpose in hand, and that it was not necessary for him to have 
special instructions as’ to executing either the original lease or 
the indorsement, so as to bind the defendant corporation, not- 
withstanding the express denial of the agent that he had such 
authority or had ever been authorized to execute leases or indorse 
the one in question. 

[1] There was also ample evidence to atithorize the inference 
that, even if Arrant had no authority, when he acted, to make 
such contracts for the defendant, the defendant thereafter ratified 
the unauthorized act of the agent in this instance, in such sort 
as to bind itself. It is without dispute that Arrant was, originally 
when the lease was made and afterwards when it was indorsed as 
stated, the agent of the defendant for some purposes, and that 
he was held out to the public and to the plaintiff as such agent. De- 
fendant could not have had office in Birmingham or carried on a 
branch business there, except by and through some agent; and it 
was certainly a jury question that Arrant was its agent for this 
purpose. 

We cannot agree with appellant that there is no evidence in this 
record to show that Arrant was an alter ego of the defendant 
corporation, so far as its business in Birmingham was concerned, 
and that is as far as the question of agency is involved in this 
suit. The question here presented as to the authority of Arrant 
is not unlike that presented in the case of Phillips Co. v. Whitney, 
109 Ala. 645, 20 South. 333, as to the authority of Hopkins in 
that case to bind the corporation, and we quote what was there 
said on the subject as apt in the case at bar: 

“We have no doubt that Hopkins was the general agent—the 
vice principal—of the defendant corporation, and, as to the public 
and the plaintiff, authorized to make such a contract as that in 
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question, unaffected by any secret limitation of authority not 
fairly implied in the general nature of the office with which he was 
invested.” 

It was certainly a jury question whether Arrant was not all the 
while the manager of defendant’s business in Birmingham, and, 
if such he was clothed with authority, without special instructions, 
to make the lease and to indorse it for the defendant, as the un- 
disputed evidence shows he did. 

[2] It is often impracticable for a corporation to act through 
its govering body; hence the acts of persons assuming to repre- 
sent the corporation and within the line of the business of the 
corporation, though without authority, may bind the corporation, 
if the act be subsequently ratified expressly or by acquiescence or 
by failure to repudiate the act known to have been done. Ala. 
Bank v. O’Neil, 128 Ala. 192, 29 South. 688; Bibb v. Hall, 101 
Ala. 79, 14 South. 98. 

The general agent of a foreign corporation engaged in mercan- 
tile business has implied authority to lease or rent the premises 
in which the business is carried on. Rhodes Co. v. Weeden, 108 
Ala.252, 19 South. 318. 

{3} Acts of the agents or officers of the corporation, if within 
the scope of the charter powers, or acts without, if ratified, are 
binding on the corporation. Tenn. R. R. Co. v. Kavanaugh, 93 
Ala. 324, 9 South. 395; Id., 101 Ala. 1, 13 South. 283; Bibb v. 
Hall, supra; Stanley’s Case, 83 Ala. 260, 4 South. 34. 

|4! The general manager of a mercntile business, carried on 
by a foreign corporation, has implied authority to execute and 
renew leases as to the property necessary for carrying on the 
business, such as storehouse, lands, etc. Phillips v. Whitney, 109 
Ala. 647, 20 South. 333. 

Unauthorized covenants or warranties, entered into by the 
president of a corporation, if subsequently ratified by it, are 
binding on the corporation and its sucessors. Gilmer’s Case, 85 
Ala. 422, 5 South. 138. 

[5] ‘he general manager of a corporation has implied authority 
to lease a storehouse belonging to the corporation for the term of 
one year. Rhodes Co. v. Weeden Co., 108 Ala. 252, 19 South. 318. 

It results from what we have said that the trial court did not 
err in submitting the case to the jury, nor in refusing defendant’s 
requested charges, which in effect requested or directed a verdict 
for the defendant. 

Charge 9, which requested the court to charge the jury that 
under the undisputed evidence Arrant had no authority to indorse 
the lease in question, was properly refused. This was a question 
for the jury. 

[6] Charge 5 was properly refused; the defendant might well 
have been liable, although Arrant did remain in possession after 
the formal formation of a branch office in Birmingham by the 
defendant foreign corporation. Under the issues in this case the 
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plaintiff might have been entitled to recover, notwithstanding Ar- 
rant had no written authority to execute or to indorse the lease 
for defendant. 

[7] Charge 7 was properly refused, because misleading, and for 
assuming as proven matters which were in dispute. 

[8] Charge 8 was properly refused; it tended to mislead the 
jury. It was not necessary for Arrant to have had specific au- 
thority to assume for defendant the payment for the unexpired 
term of the lease, in order for defendant to be liable. If Arrant 
was unauthorized for that purpose, the defendant could have 
ratified the act, and thereby become bound; and the evidence 
tended to show such ratification. 

We find no error, and the judgment is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


CASHMAN’S CASE-* 
(Supreme Judicial Court of Massachusetts. Suffolk. June 28, 1918.) 


1. INSURANCE —INDEMNITY POLICY — EMPLOYEES — PRESI- 
DENT OF CORPORATION, 

Where the president of a corporation, its employee under the Workmen’s 
Compensation Act (St. 1911, c. 751, amended by St. 1912, c. 571), 
when injured, was engaged in the personal superintendence of the 
manual and mechanical operations of the corporation, the premium 
paid the company’s insurer being based on a pay roll in which the 
president’s remuneration was not included, he could not recover, not 
being within the terms of the policy which stipulated it should apply 
only to injuries sustained by any person or persons in the service of 
the subscriber under a legal contract of hire, whose entire remunera- 
tion was included in the declarations of the policy, and on which its 
premium was computed, and that, if the subscriber‘was a corporation, 
the remuneration of the president, etc., not actually engaged in per- 
sonal superintendence of the manual or mechanical operation, need 
not be included; the policy covering such officers, nevertheless. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—INDEMNITY POLICY—PRESIDENT OF COR- 
PORATION. 


The president of a corporation, also a director, who owned half the capital 
stock, must be presumed to have assented to the contract of work- 
men’s compensation insurance made by the company’s treasurer, 
who also owned but one share less than half the stock, where the 
business was conducted as a partnership owned by the two, brothers. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Suffolk County. 
Proceedings for compensation under the Workmen’s Compensation 
Act by Daniel Cashman, the employee, opposed by the Cashman Bros. 


*120 N. E. Rep. 78. oe 
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Company, the employer, and the Travelers’ Insurance Company, the in- 
surer. Compensation was awarded, the award affirmed by the superior 
court, and from the decree, the insurer appeals. Reversed, and decree 
entered for the insurer. 


W. I. Badger and Louis C. Doyle, both of Boston, for appellant. 
N. N. Jones, of Boston, and Peter I. Lawton, of Newburyport, for 
appellee. 


CarROLL, J. Daniel W. Cashman, while superintending the 
removal of the machinery of the plant of Gray & Davis, in Ames- 
bury, was injured by a heavy weight falling on him when the 
chain which held it parted. The work was done by Cashman Bros. 
Company, a corporation of which the petitioner was the president 
and a director, and of whose capital stock he owned twenty-five 
shares; his brother, Michael Cashman, was its treasurer and a 
director, and owned twenty-four shares; the remaining one share 
was held by their counsel. The policy of insurance under the 
Workmen’s Compensation Act insured the Cashman brothers 
both as a corporation and as individuals. The policy provided 
if the subscriber was a corporation “the remuneration of the 
president, any vice president, secretary or treasurer not actually 
engaged in connection with, or in the personal superintendence 
of, the manual or mechanical operations described in such declara- 
tions need not be included.” The remuneration received by the 
plaintiff was excluded in determining the amount of the premium. 
The Industrial Accident Board found that Daniel Cashman was 
an employee, and “the fact that the insurer, for any reason, did 
not include the earnings of the claimant in its pay roll audit, has 
no bearing upon the rights of the claimant as an employee.” Com- 
pensation was awarded him. 

[1] Assuming, but not deciding, that Daniel Cashman might 
have been found to be an employee under the Workmen’s Com- 
pensation Act, when he was injured he was engaged in the “per- 
sonal superintendence of the manual or mechanical operations” of 
the corporation. The premium paid was based on the pay roll in 
which his remuneration was not included, and as he was not with- 
in the terms of the policy, he cannot recover. 

[2] The business of Cashman brothers was conducted as a 
partnership. There was evidence that prior to the issuance of 
the policy, other policies under the Workmen’s Compensation Act 
had been taken out in the name of the corporation, in which the 
income received by the Cashmans had not been included. Michael 
Cashman had charge of the financial affairs of the concern, and 
the greater part, if not all, of the conversation regarding the 
policies was between him and the agents of the insurer. The 
remuneration of Michael and his brother was expressly excluded 
because of their objection and representation, their reason being 
“that they were practically a partnership and owned practically all 
the business.” Under these circumstances the plaintiff, who was 
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the president and a director of the corporation and the owner of 
half of its capital stock, must be presumed to have assented to 
the contract of insurance made by the treasurer of the corpora- 
tion, who also owned half of its capital stock. 

The policy, by its express terms, does not cover the president 
while doing the work which Daniel Cashman was doing when in- 
jured. The policy provided: 

“This agreement shall apply only to such injuries so sustained 
by any person or persons in the service of the subscriber under 
a legal contract of hire, express or implied, oral or written, and 
whose entire remuneration is included in the declarations herein- 
after contained, and upon which the premium of this policy is 
computed, such injuries being sustained by reason of the business 
operations described in said declarations, conducted at the places 
and in the manner therein described. If the subscriber is a cor- 
poration, the remuneration of the president and vice-president, 
secretary or treasurer, not actually in connection with, or in the 
personal superintendence of, the manual or mechanical operations 
described in such declarations, need not be included, this policy 
covering such officers, nevertheless.” 


The interpretation of this clause under the circumstances here 
disclosed is that a president, vice-president, secretary or treasurer, 
who is injured while actually engaged in the manual or mechan- 
ical operations of the corporation is not included as a beneficiary 
under the policy, unless his remuneration has been included as 
the basis of the premium to be paid on the policy, and the Work- 
men’s Compensation Act cannot be construed so as to afford the 
plaintiff compensation contrary to this agreement. 

While insured as an individual, he was an employer and could 
not claim compensation as an employee. Assuming he was an 
employee of the corporation of which he was president, his re- 
muneration not being included in the pay roll, it would be mani- 
festly unjust to require the defendant to pay him compensation. 
See in this connection Monitor Mutual Fire Insurance Co. v. 
Buffum, 115 Mass. 343. In Cox’s Case, 225 Mass. 220, 114 N. 
E. 281, it was decided that, with certain exceptions there men- 
tioned, the Workmen’s Compensation Act does not permit an 
employer carrying on a business which is in substance one busi- 
ness to become a subscriber as to one part of it and to remain a 
nonsubscriber as to the rest. That case is not applicable to the 
case at bar. It follows that the decree must be reversed and a 
decree entered in favor of the insurer. 

So ordered. 
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HARNDEN et at, v. SOUTHERN SURETY CO. (No. 2117.)* 


(Springfield Court of Appeals. Missouri. April 20, 1918. Rehearing 
denied June 27, 1918.) 


2. INSURANCE—INDEMNITY INSURANCE—LIABILITY ON 
POLICY. 


Where a mining company carrying liability insurance had contracted to 
hold the lessor of machinery free from loss from injuries to em- 
ployees, and the attorney for the insurance company and the lessor 
settled actions against the mining company and the lessor, the lessor 
and the insurer each paying half, the insurer was liable to the mining 
company for money paid to the lessor under its contract. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—INDEMNITY INSURANCE—SETTLEMENT OF 
CLAIM—WAIVER. 

Evidence he/d to sustain a finding that insurer against employer’s liability 
for injuries to employees consented to a settlement, and waived its 
right to continue the defense to a judgment in the court of last resort. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Jasper County; J. D. Perkins, Judge. 
Action by Sam Harnden and others against the Southern Surety 
Company. Judgment for plaintiffs and defendant appeals. Affirmed. 










R. M. Sheppard, of Joplin, for appellant. 
George Farris and A. G. Young, both of Webo City, for respondents. 


Sturcis, P. J. The plaintiffs as beneficiaries in an employers’ 
liability insurance policy issued by defendant recovered judgment 
in the trial court on account of an alleged loss suffered by them 
and covered by such policy. The plaintiffs were engaged in 
mining, having a large number of employees engaged in that 
work, and by the policy in question defendant agreed to indem- 
nify the plaintiff against all law costs, loss, and damages by reason 
of the legal liability of the assured (plaintiffs) for and on ac- 
count of bodily injuries or death suffered through an accident 
by any employee of the assured while working for plaintiffs in 
their mine. It is conceded that an accident happened during the 
life of the policy, by which two employees of plaintiffs lost their 
lives. The mine and machinery being used and operatéd by plain- 
tiffs were owned by the American Lead & Zinc Company (called 
herein the American company) under a contract or lease from 
that company. The wives of the two deceased employees brought 
separate suits for damages for the loss of their respective hus- 
bands against the plaintiffs and the American company jointly, 
alleging joint negligence and joint liability. The plaintiff, as re- 
quired by the indemnity policy in question, notified the defendant 
company, and, as was its duty, the defendant undertook the de- 
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fense of the two damage suits on behalf of the plaintiffs. The 
American company participated in the defense, but there is no 
complaint that defendant was not given a free hand in conduct- 
ing the defense, unless it be in the matter of a final settlement to 
be noticed later. One of the damage suits, called the Koonts case 
from the name of the plaintiff therein, went to trial in the circuit 
court, resulting in a judgment against these plaintiffs and the 
American company in the sum of $5,250. All the steps necessary 
for an appeal of this case were then taken. The amount sued 
for in each of the damage suits was $10,000. The limit of de- 
fendant’s liability was $5,000 in each case other than the costs. 
At this stage of the damage suits, negotiations were had, resulting 
in a settlement of both cases for $3,000, one-half or $1,500 being 
paid to each widow. The present controversy grows out of such 
settlement. 

As the settlement of the damage suits was actually made the 
defendant company paid one-half thereof, or $750 in each case, 
and took a full release from each widow (plaintiffs in the damage 
cases) on behalf of these plaintiffs. The American company 
ostensibly paid the other half. The gist of the present case arises 
from the fact that, under the contract by which the plaintiffs 
were operating the mine and machinery of the American com- 
pany, they had agreed to assume all the liability for accidents to 
workmen, and agreed to indemnify and hold harmless the Amer- 
ican company in case of injury or death of all employees. By 
virtue of this contract the American company compelled the 
plaintiffs to reimburse and pay to it the amount $1,500 so paid 
by it in the settlement of the two damage cases. In the present 
suit the plaintiffs seek to recover from defendant the loss so 
sustained by them. 

[1] It is settled we think in the case of Kansas City, etc., Rail- 
road v. Southern News Co., 151 Mo. 373, 52 S. W. 205, 45 L. R. 
A. 380, 74 Am. St. Rep. 545, that the contract is a valid one 
by which these plaintiffs agreed to indemnify and save harmless 
the American company from any loss which it might sustain by 
reason of injury to any of plaintiffs’ employees while working 
in or about the American company’s mine, even though such 
injury was occasioned in whole or in part by the negligence of 
the American company. These plaintiffs had so agreed as part 
of the consideration for which they were allowed to carry on the 
business of mining on the American company’s premises and 
with the use of the American company’s equipment and appli- 
ances. The facts were similar in the Southern News Company 
Case, in which it was held liable to the railroad company for the 
loss due to the injury of one of its employees, though such injury 
was due to the negligence of the railroad company, whose rail- 
road and equipment the News Company was using at the time 
of the injury. It is not material therefore, in the present case 
whether these plaintiffs voluntarily or involuntarily allowed the 
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American company to use the funds of the plaintiffs then in the 
American company’s hands in settling these damage suits, pro- 
vided it be conceded that there was liability against either of 
these plaintiffs or the American company in the damage cases, 
and that the amount paid was reasonable. So far as these plain- 
tiffs are concerned they stand in as favorable a position as if they 
had resisted the claim of the American company and paid same 
only on final judgment, as did the Southern News Company in 
the case mentioned. 


[2] That defendant’s liability to plaintiffs on the initeiinites 
policy in question is not defeated by the fact that part of the loss 
paid in settlement of the two damage suits was paid directly by 
the American company, which in turn collected same from plain- 
tiffs, is held by Fidelity & Casualty Co. v. Southern News Co. 
(Ky.) 101 S. W. 900, and Id., 83 S. W. 620. The policy in ques- 
tion agrees to indemnify plaintiffs for all loss or damage by reason 
of the legal liability of the assured on account of injury or death 
suffered by any employee. The entire loss fell on plaintiffs, and 
defendant is obligated to indemnify plaintiffs for the loss paid 
by plaintiffs to discharge same whether paid directly by these 
plaintiffs to the plaintiffs in the damage suits or indirectly to and 
through its codefendant the American company. The loss to 
plaintiffs was just as real and acute as if they had paid same 
directly to plaintiffs in the damage suits. 

The three cases above mentioned grew out of one transaction, 
and the facts are quite similar to the present case. The Southern 
News Company was carrying on its business of selling news- 
papers, candy, etc., on and by use of the trains and equipment of 
the Kansas City, etc., Railroad under a contract to indemnify and 
hold harmless the railroad from loss on account of injury to the 
News Company’s employees. One of such employees was in- 
jured by the negligence of the railroad, and sued and recovered 
judgment against such railroad. The railroad company in turn 
compelled the News Company by suit to reimburse it (Kansas 
City, etc., Railroad v. Southern News Company, supra). The 
News Company held an employers’ liability policy similar to the 
one now in suit. Such insurer was notified of and given the 
opportunity to defend both the damage suit against the railroad 
and the suit of the railroad against the News Company on the 
collateral contract for reimbursement: The News Company, the 
assured in such policy, then sued the insurance company for the 
loss it had suffered indirectly by having to reimburse the railroad 
company for its loss to the damage suit plaintiff. The Court of 
Appeals of Kentucky held the insurance company liable, the 
purport of its decision being that the insurer in the employers’ 
liability policy is liable to the insured who has suffered a loss by 
reason of having to reimburse a third party under a contract so 
to do when the third party has suffered a loss by reason of 
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negligent injury to the insured’s employee. This holding meets 
with our approval. 


We agree, however, that in such a case the insurer has a right 
to insist on and must be accorded both by the insured and such 
third party all the rights and restrictions given the insured by the 
policy, inclusive of the right to defend to the utmost the damage 
suit by the injured employee, whether against the insured or such 
sthird party or both; that the insured’s liability cannot arise 
against its will except by a final judgment in the damage case. 
In the present case the defendant was notified and undertook the 
defense of the two damage suits in question. The participation 
of the American company in the defense was within its rights, 
and in harmony with this defendant. One of the damage suits 
was tried, resulting in a judgment against both plaintiffs and the 
American company in an amount greater that the defendant’s 
liability under the policy, and the other damage suit, based on the 
same facts, and involving a still larger amount, was yet pending. 
In neither case, however, was the defendant’s liability in any 
amount finally fixed, since the right of appeal in one case and of 
trial and appeal in the other was yet open to it. Can defendant 
be said to have consented to the settlement of these damage cases 
in a manner throwing the entire loss on plaintiffs, and to have 
waived its right to continue the defense to a judgment in the 
court of last resort? We think so. 


[3] In determining this we are only concerned with the ques- 
tion of there being any substantial evidence so showing, since no 
declarations of law were asked or given other than a demurrer 
to the evidence. The defendant’s evidence is to the effect that 
when the two damage suits reached the condition just mentioned 
the American company declared its intention to settle the same, 
regardless of what plaintiffs did so far as its liability was con- 
cerned on the terms offered by the plaintiffs therein, to wit, $1,500 
in each case. That company had a right to do this under the 
statute. Laws 1915, p. 268. We may concede without deciding 
that had the American company done this against the defendant’s 
wishes and protest the defendant as insurer would not be liable 
under the conditions of the policy for any amount so paid by the 
American company, even though it used plaintiff's money then 
in its hands in so doing. The evidence, however, is not conclu- 
sive in defendant’s favor that such was the attitude and intention 
of the American company. The settlement of the two damage 
cases was actually made on the basis of this defendant paying 
one-half such sum on plaintiff's behalf and the American com- 
pany paying the other half. There is evidence that this defend- 
ant’s attorney, representing these plaintiffs if the damage suits 
and charged with the common-law duty of protecting his clients’ 
interests, and charged by the insurance contract to see to it that 
these plaintiffs whom he represented paid nothing whatever in 
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settlement of the damage suits, knew that the American company 
intended to and would hold these plaintiffs for whatever amount 
that company was ostensibly paying in settlement of such suits. 
These plaintiffs had no voice in the making of such settlement 
except through the attorney hired by this defendant, who had 
taken over and out of these plaintiff's hands the defense of the 
damage suits. His position was a difficult and delicate one, as 
is usual when a person undertakes to serve two masters with 
somewhat conflicting interests. The defendant insurance com- 
pany had contracted and undertaken for a valuable consideration, 
not only to defend the damage suits, but to indemnify and save 
these plaintiffs harmless from the results of such litigation, and 
the attorney hired by the defendant to do that became plaintiffs’ 
attorney, and was bound to act for plaintiffs’ interest regardless 
of the interest of this defendant. In making the settlement of these 
damages suits he did not consult his clients, these plaintiffs, al- 
though it is apparent they would never have consented to a settle- 
ment by which they were ultimately and indirectly made to pay 
half the damages. Such settlement and loss was forced on them 
unless they can recover in this case. It will not do to say, as de- 
fendant does, that it did no more than passively consent to the 
American company paying half the damages, and that it in no way 
advised, urged, or procured such company to do so. Under this re- 
lation and obligation to plaintiffs defendant owed them a higher 
duty than that, to wit, the duty of protection from loss. All the 
facts here require us to hold is that the defendant cannot be allowed 
to escape liability when the facts warrant a finding that it volun- 
tarily joined with the American company, the codefendant of 
these plaintiffs in the damage cases, in making a settlement of 
same wherein and whereby, as defendant knew, the plaintiff 
would, without their knowledge or consent, be compelled to pay 
and lose the amount ostensibly being paid by the American com- 
pany, but which ultimately fell on them. We so hold, and the 
result is that the judgment is. affirmed. 

Farrington and Bradley, JJ., concur. 


———_- 






KROHNBERG et at. v. FEDERAL INS. CO.* 


(New York Supreme Court, Appellate Term, First Department. June 19, 
1918.) 


1. INSURANCE—POLICIES—INSTRUCTION. 


An insurance policy, prepared by the company, must, if its meaning is 
doubtful, be construed favorably to the insured, bearing in mind 
that the policy miust be read as a whole, and that the written word is 
entitled to preference over the printed. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 149.) 


*171 N. Y. Supp. 169. hee 
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2. INSURANCE—THEFT. 


Insurance against “losses caused by * * * flood, theft, derailment, 
* * * from the time the property insured passes into the custody 
of any common carrier * * * until delivered by carrier to destina- 
tion,” only applies to thefts when property is in the hands of a carrier, 
and not while in insured’s wagon, put for the night, on account of a 
freight office being closed, in a stable operated by a corporation hiring 
out trucks, horses, etc., and having no public truckman’s license. 


(For other cases, see Insurance, Dec. Dig. § 419.) 


Appeal from City Court of New York, Trial Term. 

Action by Samuel Krohnberg and Louis Krohnberg against the Federal 
Insurance Company. From a judgment entered upon verdict directed for 
plaintiff, and from an order denying a motion for new trial, defendant 
appeals. Reversed, and judgment directed for defendant. 


Argued May term, 1918, before Lehman, Pendleton, and Finch, JJ. 


Theodore L. Bailey, of New York City (Oscar S. Blinn, of New 
York City, of counsel), for appellant. 


I. Gainsburg, of New York City (Joseph P. Segal, of New York 
City, of counsel), for respondents. 


PENDLETON, J. Both sides moved for the-direction of’a ver- 
dict. There is: therefore no question of fact involved. The 
action is brought on a policy of insurance against loss by theft, 
and involves the construction of the policy only. The conceded 
facts are that on August 4, 1917, the goods of plaintiff (marked 
as consigned to certain sendees) were carried by its employee on 
a one-horse truck, belonging to and hired by plaintiff by the 
month, to the railroad and steamboat terminals, but not delivered, 
because the receiving of freight had been discontinued for the 
day, and, plaintiff’s place of business being also closed, they were 
taken by this employee.to Public Stables, Incorporated, and left 
there from Saturday until Monday, when it was found the goods 
had been stolen. The truck had upon it the name of the plaintiff, 
and the driver was employed by plaintiff, and not by the Stables 
Company. The Stables Company is-a corporation, and its busi- 
ness is to hire out trucks, horses, etc., and it had no public truck- 
man’s license. The policy contains in printed form the following: 

“Covering against losses caused by fire, lightning, cyclone, 
tornado, flood, collision, derailment, and the risks and perils of 
transportation, except as hereinafter specified, from the time the 
property insured passes into the custody of any licensed common 
carrier, for transportation only by land and/or while on ferries, 
and/or in cars on transfers, in connection therewith, until de- 
livered by common carrier at destination. This policy also covers 
the risk of theft of an entire shipping package, but expressly ex- 
cludes all risk of pilferage.” 


And at the end just above the signature, is the following: 
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“All indorsements, attached forms, alterations, and erasures 
initialed were made before execution. 
“Percy Chubb, President 
“Chubb & Son, Managers.” 


A typewritten rider, attached to the printed policy, contains the 
following : 

“In consideration of three hundred seventy-five dollars 
premium, the Federal Insurance Company hereby insures Samuel 
and Louis Krohnberg, trading as S. & L. Krohnberg and/or the 
Bijou Waist Company, and/or the Fern Waist Company, the 
Esskay Waist Company, Incorporated, and Sylvia Waist Com- 
pany, Incorporated, the Halpern Waist Company, Incorporated, 
and Mibelle Waist Company, Incorporated, as interest may appear, 
to the amount of five thousand dollars, * * * on all kinds of 
lawful goods and merchandise, consisting principally of shirt 
waists and dresses, against losses caused by fire, lightning, cyclone, 
tornado, flood, theft, derailment and are risks and perils of 
transportation, except as hereinafter specified, from the time the 
property insured passes into the custody of any common carrier 
for transportation only by land, and/or while on ferries, and/or in 
cars on transfers, in connection therewith, until delivered by 
common carrier to destination.” 

[1,2] The complaint was apparently framed on the theory that 
the goods at the time of the loss were in possession of a common 
carrier, viz., Public Sales Stables, Incorporated. At the end of 
the case a motion was granted on consent to make the pleadings 
conform to the proof, with the idea apparently of allowing plain- 
tiff to recover, if justified upon any theory of the evidence. That 
the Public Stables, Incorporated, was not a common carrier, and 
the goods were not in its custody as a licensed common carrier, 
seems too clear for argument. If loss by theft is limited by the 
words of the policy in both the above quotations beginning, “from 
the time the property insured passes,” etc., and ending with “de- 
livered by common carrier to destination,” no liability attaches 
On familiar principles, the policy prepared by the company must, 
if its meaning is doubtful, be construed most favorably to the 
insured, and within this rule the printed portion, standing alone, 
might be construed as an insurance against loss by theft gen- 
erally. Eddy v. Farmers’ Mutual Insurance Co., 20 App. Div. 
109, 46 N. Y. Supp. 695. The policy, however, must be read as 
a whole, bearing in mind that, in documents partly printed and 
partly written, the written word is entitled to preference. On the 
base sheet of the policy there appears in typewriting the name of 
the insured, the amount, and the significant words “as per form 
attached.” The rider attached contains the contracting words, 
they are specific and plain, and their meaning cannot be doubted. 
The printed portions are not necessarily inconsistent, and, con- 
strued together, the intent seems clear that the risk of theft is one 
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only of the risks intended to be insured against, and subject to 
the same limitations as the others referred to in the above-quoted 
provisions. 

Judgment reversed, with costs, and judgment directed for de- 
fendant, dismissing the complaint, with costs. All concur. 


WILSON BRYANT CO., Inc., v. AGRICULTURAL INS. CO. OF 
WATERTOWN.* 


(New York Supreme Court, Appellate Term, First Department. June 26, 
8.) 


INSURANCE—AUTOMOBILE INSURANCE—RIGHT TO NOMI- 
NAL DAMAGES. 

Plaintiff, whose automobile was insured by defendant against damages 
from collision, and who showed that the radiator of his car was 
smashed, and parts were destroyed, and had to be replaced, was 
entitled to judgment for at least nominal damages, and dismissal of 
complaint was improper. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Municipal Court, Borough of the Bronx, Second District. 

Action by the Wilson Bryant Company, Incorporated, against the 
Agricultural Insurance Company of Watertown, N. Y. From a judg- 
ment dismissing the complaint, plaintiff appeals. Reversed, and new 
trial ordered. 


Argued May term, 1918, before Lehman, Pendleton, and Finch, JJ. 


J. Wilson Bryant, of New York City, for appellant. 
Herrick C. Allen, of New York City, for respondent. 


Per CurtaM. The plaintiff appeals from a judgment in favor 
of the defendant dismissing the complaint at the close of the 
plaintiff’s case. He deposited the stenographer’s fees with the 
clerk, the stenographer lost his record book, and was therefore 
unable to furnish a transcript of the minutes of the trial, and the 
case comes up on the appeal, with merely a statement by thé jus- 
tice as to his recollection of the testimony given upon the trial. 

The plaintiff sues upon an insurance policy issued by the de- 
fendant, insuring an automobile owned by the plaintiff against 
damages from collision. The testimony shows that the plaintiff’s 
automobile was very much damaged by the collision. The plain- 
tiff attempted to show the cost of repairing the automobile by a 
mechanic, and the trial justice ruled that the mechanic did not 
have sufficient knowledge of the cost of repairs to an automobile 


*171 N. Y. Supp. 218. 
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of the particular make owned by the plaintiff to be able to testify 
as an expert, and therefore excluded the testimony 

Upon the record presented upon this appeal it is impossible for 
us to determine exactly what took place at the trial. However, 
even if this evidence was wrongly excluded, the fact still remains 
that the plaintiff showed that the radiator of his automobile was 
smashed, and that' parts of the automobile were destroyed and 
had to be replaced. It requires no expert knowledge to determine 
from this testimony that the plaintiff has suffered some material 
damages, and the plaintiff was entitled to a judgment for at least 
nominal damages. Judgment should therefore be reversed, and a 
new trial ordered; but under the circumstances such reversal 
should be without costs. 

Judgment reversed, and new trial ordered, without costs to 
either party. 


HUNGERFORD v. BONN ert at* 


(New York Supreme Court, Appellate Division, Third Department. July 1, 
1918. 


INSURANCE—EMPLOYERS’ LIABILITY INSURANCE. 

Under a policy insuring employer against loss from injuries to servants 
engaged in road making to be conducted at S., the employees need 
not be at work all the time at S., but the work must be incident to 
that work, and does not include person kalsomining employers’ re- 
sidence. } 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Cochrane, J., dissenting. 


Appeal from State Industrial Commission. 

Proceeding by Edwin B. Hungerford, under the Workmen’s Com- 
pensation Law, to obtain compensation for personal injuries, opposed 
by Samuel Bonn, employer and the Standard Accident Insurance Com- 
pany of Detroit, Mich., insurance carrier. There was an award by the 
State Industrial Commission, and the employer and insurance carrier 
appeal. Award reversed, and the claim dismissed. 


Argued before John M. Kellogg, P. J., and Lyon, Woodward, Coch- 
rane, and Henry T. Kellogg, JJ. 


Neile F. Towner, of Albany, for appellant. 
Merton E. Lewis, Atty. Gen. (E. C. Aiken, Deputy Atty. Gen., of 
counsel), for respondent. 


Joun M. Kettoce, P. J. The employer, appellant, a road con- 
tractor, was building a state road near Sandy Creek, Oswego 


*171 N. Y. Supp. 280. 
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county, N. Y. He resided at Syracuse, and from time to time, 
at Syracuse, he bought real estate, where the buildings were run 
down, improved them, and, when he found a favorable oppor- 
tunit to sell them at a profit, disposed of them. The year before 
the accident he bought a one-family house and deeded it to his 
wife, making a payment down, the balance secured by a purchase- 
money mortgage. He overhauled the house and made it into a 
three-family house. The apartment on the lower floor was fitted 
up for and was occupied by himself and wife; the apartments on 
the upper floor were rented, and she had the rent. 

The injured employee was a paper hanger and painter and had 
a small shop back of his house. He had one or more employees 
and carried compensation insurance upon them. He kept an 
automobile, which was used principally by him in his business in 
carrying his paint, ladders, paper, and other material, and work- 
men. He took contracts for work, or worked by the day, for who- 
ever required his services, receiving $4.80 per day himself and the 
same for his men. He furnished the materials, charging the value 
of them in his bill. He paid the men $4 per day. The extra 80 
cents per day paid for each man he figured compensated him for 
the use of his brushes, implements, the cost of compensation in- 
surance, and the incidents of the employment, with perhaps a lit- 
tle profit. He took a contract to perform certain work upon the 
Syracuse house for $175, and it was understood that certain other 
work, the amount of which was unknown, was to be done for 
60 cents per hour. The job work had been finished and paid for, 
and he and his other employee were engaged in kalsomining the 
walls of the parlor, in the downstairs apartment, March 13, 1917. 
The appellant employer’s wife saw a rough spot in the ceiling in, 
the parlor, which she thought ought to be smoothed out before it 
was kalsomined. Her husband said: 

“You can plaster; can’t: you smooth that up? I can’t get a man 
for a small job like that.” 

The claimant said: 

“T could, but I did not want to, as I did not have the tools.” 

He went out and got some plaster and a trowel (which was 
worn out), and while plastering the spot some of the lime fell into 
the claimant’s eyes, causing the injury complained of. 

[1] The insurer contended before the Commission, and con- 
tends here, that the insurance related solely to the work upon 
the road in connection with the Sandy Creek job, and did not in 
any way cover the work upon this house at Syracuse. Attached 
to the policy is a declaration which furnishes the specifications 
and makes the application of the policy definite. Item 3 of the 
declaration states the “locations of the factories, shops, yards, 
buildings, premises, or other work places of the employer, by town 
or city, with street and number,” as “Sandy Creek, Oswego 
County, N. Y.,” The “kind of trade, business, profession, or 
occupation (manual classification)” is stated as “State or muni- 
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cipal road or street making, including culverts not exceeding ten 
feet span; all operations except quarrying and blasting.” Under 
the heading “Location of All Places Where Operations are to be 
Conducted” we find: “Sandy Creek (Oswego County, New 
York.” In specification M. the words, ‘Employees engaged in the 
repair alteration, and construction of buildings, structures, or 
plants (except machinery)” are followed by the word “None.” 
A careful persual of the policy, and the specifications, satisfies us 
that it was issued to cover the employees engaged in road building 
and work incident thereto. The employee need not necessarily 
be at work all the time at Sandy Creek, but his work must be in- 
cident to that work. The statement in the policy that none of 
the employees are engaged “in the repair, alteration, and con- 
struction of buildings, structures, or plants” seems to exclude 
these repairs from the policy. The respondent was not covered 
by the policy, and the insurance company is not liable. 

[2] The respondent was an employer of labor, and his em- 
ployees were protected by the insurance obtained by him. The 
employment was entirely casual in its nature, and within the 
Rheinwald Case, 223 N. Y. 54, 120 N. E. , must be con- 
sidered as a special contractor, and not an employee of the de- 
fendant. He worked for the defendant by the job and by the 
hour, in casual employment, and was not a regular employee. 

[3, 4] The work being performed at the time was in the 
parlor, which was being fitted for a residence for the family. 
Apparently the house would be sold if a satisfactory price was 
given for it. That perhaps, is true of most residences; but the 
work done was not with reference to fitting the house for sale, 

ebut with reference to making it attractive and useful for the 
family as a residence, and the putting of the little plaster on the 
rough spot in the ceiling was not being done in preparing the 
premises for sale, but was a mere incident to the kalsomining work 
which usually is done upon ordinary residential property for the 
sastisfaction of the occupant. The house belonged to the wife 
of the appellant the alleged employer ;. the mason work, the-car- 
penter work, the painting, and all of the work in overhauling and 
repairing it, had been done by independent contractors, except 
the little job of kalsomining, which was too small and indefinite 
to be done in that way. It cannot be said that the appellant, with 
reference to this house, was engaged in “construction, repair, and 
demolition of buildings,” or in any other employment declared 
hazardous by the Workmen's Compensation Law. The fact that 
the kalsominer found it necessary to smooth the ceiling and fill a 
little hole with plaster, in order to properly do his work, did not 
bring the employer within the hazardous business of plastering 
for profit. The work did not differ from the ordinary work done 
periodically by all householders of kalsomining certain rooms in 
the house. The evidence is undisputed. It was error of law to 
say that the alleged employer was carrying on a hazardous em- 
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ployment at this time and place for profit. Matter of Schmidt v. 
Berger, 221 N. Y. 27, 116 N. E. 382; Geller v. Republic Novelty 
Works, 160 App. Div. 763, 168 N. Y. Supp. 263; Solomon v. 
Bemis, 181 App. Div. 672, 167 N. Y. Supp. 676; Matter of Kam- 
mer v. Hawk, 221 N. Y. 378, 117 N. E. 576. 

The award should be reversed, and the claim dismissed. All 
concur, except Cochrane, J., who dissents. 


WYKER v. TEXAS CO. (8 Div. 116.)* 
(Supreme Court of Alabama. May 9, 1918.) 


INSURANCE—SUBROGATION—RIGHT OF ACTION FOR DAM- 
AGES. 


Where an automobile is damaged and an insurance company partially 
reimburses owner for loss suffered, owner, who subrogates insurer 
to his rights against company responsible for damage to the amount 
of such reimbursement, does not, by such subrogation, assign his right 
of action for damages, and can sue therefor in his own name. 


(For other cases, see Insurance, Dec. Dig. § 606[4].) 
Sayre, J., dissenting. 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 

Action by John W. Wyker against the Texas Company. Judgment 
for defendant, and plaintiff appeals. Transferred from the Court of 
Appeals under section 6, p. 449, Acts 1911. Reversed and remanded. 


Eyster & Eyster, of Albany, for appellant. 
Callahan & Harris, of Decatur, for appellee. 


*79 South. Rep. 7. 


SEESSEL v. NEW AMSTERDAM CASUALTY CO* 
(Supreme Court of Tennessee. July 3, 1918.) 


INSURANCE—INDEMNITY INSURANCE—LIABILITY. 


Under indemnity policy by which insurer agrees to defend suits, where 
judgment against insured exceeds insurer’s liability, the insurer must 
either provide the required supersedeas bond, and appeal, or pay the 
agreed liability. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from Chancery Court Shelby County; F. H. Heiskell, Chancel- 
lor. 


* 204 S. W. Rep. 428. 
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Bill by Arthur N. Seessel against the New Amsterdam Casualty Com- 
pany. Decree for complainant, and defendant appeals. Affirmed. 


Leo Goodman, of Memphis, for appellant. 
I. H. Peres and R. E. King, both of Memphis, for appellee. 


WATERMAN LUMBER CO. v. BEATTY. (No. 1995.)* 


(Court of Civil Appeals of Texas. Texarkana. June 19, 1918. Rehearing 
denied June 27, 1918.) 


1. INFANTS—EMPLOYMENT—‘DANGEROUS MACHINERY.” 

A log-loading machine, track-laying outfit, or a locomotive engine pro- 
pelled by steam, is a “dangerous machine” within Acts 32d Leg. 
c. 46, p. 75 (Vernon’s Ann. Pen. Code, 1916, art. 1050), prohibiting 
employment of infants under 15 years of age in establishments using 
dangerous machinery. 

(For other « ses, see Infants, Dec. Dig. § 14.) 

(For cther definitions, see Words and Phrases, First and Second Series, 
Dangerous - fachinery.) 


3. INSURANCE—INDEMNITY INSURANCE. 

A casualty insurance policy to cover all employees “legally employed” 
does not cover persons employed in violation of law as to age. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


4. MASTER AND SERVANT—INJURIES TO INFANT SERVANT 
—NEGLIGENCE. 

Employment of a servant under 15 years of age to work around dangerous 
machinery in violation of Acts 3° 1 Leg. c. 46 (Vernon’s Ann. Pen. 
Code 1916, art. 1050), is negligen per se, and a servant may recover 
although not engaged at the ve , place of work he was primarily em- 
ployed to do. 

(For other cases, see Master and Servant, Dec. Dig. § 95.) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 
Action by Dave Beatty against the Waterman Lumber Company. 
Judgment for plaintiff, and defendant. Affirmed. 


F, H. Prendergast and R. A. Hall, both of Marshall, for appellant. 
T. W. Davidson, of Marshall, for appellee. 


*204 S. W. Rep. 448. 
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LIFE. 


In rE WILLIAMS et at. (No. 6207.)* 
(U. S. District Court, E. D. Pennsylvania, June 13, 1918.) 


BANKRUPTCY—INSURANCE POLICIES—RIGHT OF TRUSTEE. 


Under Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544, vesting the 
trustee with the title of the bankrupt to documents relating to his 
property, powers which he might exercise for his own benefit, prop- 
erty transferred in fraud of creditors, and property the title to which 
he could have creditors. with the proviso that the bankrupt might re- 
claim any insurance policy having a cash surrender value payable 
to himself or estate, and hold the same clear of any claims of 
creditors, by payment of the cash surrender value to the trustee, 
insurance policies on the life of the bankrupt, which were fully ‘paid 
and which yielded annual dividends, did not pass to the trustee, 
where they had all been borrowed upon to their full loan value, 
and the interest on the loans exceeded the dividends, for the trustee, 
if he offered the policies for cancellation, would receive nothing, and 
in view of the nature of the contract of insurance, and the purposes 
of the proviso, he should not be allowed to thus for fei: it any advantage 
which the bankrupt or his beneficiaries might derive” from continuing 
the policies. 

(For other cases, see Bankruptcy, Dec. Dig. § 143[12)-) 


In Bankruptcy. In the matter of the bankruptcy of Harvey Williams 
and William F. Parry, individually and trading as the Electric Service 
or Logan Electric Service Company, Sur certificate of referee for review 
of an order denying claim of the trustee to certain policies of insurance 
on the life of the bankrupt. Order confirmed, and petition for review 
denied. 


A. W. Horton and Alfred ¥. Steinmetz, both of Philadelphia, Pa., 
for trustee petitioner. MN 
Edgar N. Black, of Philadetpt a, Pa, for bankrupt. 


Dickinson, District Judge. The question involved in this case is 
whether, under the provisions of the bankruptcy law, the title to and 
right of possession of certain policies of insurance passed to the trus- 
tee, or whether it is a species of property which did not so pass. The 
referee found against the trustee. 

Under the provisions of the bankruptey law the trustee is vested by 
operation of law with, inter alia, the title of the bankrupt, among other 
unexempted property, to (1) documents relating to his property; (3) 
powers which he might exercise for his own benefit; (4) property 
transferred in fraud of creditors; and (5) property the title to which 
he could have passed, or which was subject to execution process at 
the instance of his creditors. In the same clause. which vests the title 
classified as (5), there is a proviso to the effect that the bankrupt may 
reclaim any insurance policy, which has a cash surrender value, pay- 
able to himself or his estate, and hold the same clear of any claims 
of ‘creditors by the payment of such cash surrender value to the trus- 
tee; “otherwise, the policy shall pass to the trustee as assets.” 


* 250 Fed Rep. 288. 
Vol. LII—30. 
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Three policies of insurance had been taken out on the life of the 
bankrupt. One was a policy of $5,000, payable to the wife of the in- 
sured, or; in the event of her prior death, to her estate, or to any 
other beneficiary designated by the insured, with power in the insured 
to change the beneficiary, provided the policy had not then been as- 
signed. Another was a policy for $2,000, of like tenor and effect. The 
other was a policy for $3,000, payable to the wife absolutely, without 
any power in the -insured to change the beneficiary. Each one of 
these policies is full paid, in the sense that no other premiums for its 
continuance are required to be paid. They each yield an income such 
as is known to insurance contracts as an annual dividend. They have 
all been borrowed upon to their full loan value, and the interest on 
the loans exceeds the dividend. The estimated aggregate dividends are 
annually $56, while the interest is $234. The insured has the right 
to apply the dividends to the payment of interest, but the dividends 
cannot be drawn without the payment of the interest. We have not 
discovered any specific finding to that effect, but assume the beneficiary 
was a party to the loan contract. None of the policies have a cash 
surrender value in excess of the loan, and have been appraised as of 
no value. The policies were originally taken out for the benefit of 
the beneficiary, and are dated, respectively, August 17, 1908, February 
19, 1909, and January 29, 1908, following the order above stated. 

A question has been introduced into the discussion and considered 
by the referee of the constitutionality of the provisions of the acts of 
the Pennsylvania Legislature providing that policies taken out for the 
benefit of the wife shall be immune from the attacks of creditors. We 
see no occasion to follow this discussion, because, as a practical ques- 
tion, it is eliminated, if the policies were taken out and paid for be- 
fore the debts due creditors were contracted. Here, again, we have 
not been able to discover any specific findings which would enable us 
to determine the question suggested, but we assume the fact to be 
that the policies were issued and paid for before any rights of cred- 
itors arose, and that the proper finding is that the title of the wife is 
not open to successful attack such as that indicated. 

This brings us to the consideration of what we understand to be 
the real question involved. Policy No. 712,820, for the sum of $3,000, 
which is made absolutely payable to the wife, we find to be her property, 
and not to have passed to the trustee. Respecting the policies in which 
there was a right in the insured to change the beneficiary, it is, as we under-- 
stand it, conceded that the title did pass to the trustee, subject to such 
right of reclamation as is given to the bankrupt by the quoted proviso. 

The difficulty in satisfactorily answering the question involved in 
this case is the difficulty which often arises when the fact situation 
which is presented is one not in the contemplation of the framer of 
the law by which the situation is controlled. The draftsman of this 
proviso has supplied us with a very satisfactory guide under the fact 
conditions for which he had in his mind to provide. It is just as clear 
that he did not have in mind to provide for the precise fact situation 
with which we are now confronted. We are therefore driven to the 
expedient of interpreting this law by. attempting to get such a con- 
cept of the present fact situation as will bring it within the provisions 
of the statute. 

In order to have a starting point, we begin with the proposition that 
a policy of insurance is a contract, and that as such it is, as are ‘other 
contracts, property, and as property it passes to the trustee. We think 
there is in the act recognition of what we may term this primal fact. 
It was known, however, that in bankruptcy proceedings the court would 
often be confronted with a fact situation under which the policies of 
insurance were outstanding upon the life of the bankrupt, who be- 
cause of advanced years or condition of health was -no longer- an: -ac- 
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ceptable insurable risk. It was recognized, also, that because of the 
peculiar character of the insurance contract it was not property which 
could be sold, because of the principle of law that no one could recover 
under such a contract who had not an insurable interest in the life of 
the insured. Under such circumstances, there might be outstanding 
policies which were of real value to the insured, but this value would be 
one available to creditors only at the cost of the payment of premiums 
for an indefinite period. The situation would frequently make it im- 
practicable for the bankrupt estate to continue such policies in force, 
and if the bankrupt, or some members of his family, were not permitted 
to keep them in force, they would lapse, thereby resulting in a wasteful 
loss, or, if they were put up for sale, the possible purchasers would be so 
limited that the bankrupt estate would realize nothing. If the policies had 
a cash surrender value, the trustee had no recourse other than to give up 
the policies on receipt of such value. The doing of this would result in 
a loss to the insured and his family, and often result in benefit to no 
one except the insurance company. 


The difficulties of such a situation were happily met by the provision, 
to which we have referred, which enabled the bankrupt to reclaim the 
policy upon payment of the surrender value. This gave to the bankrupt 
estate all of the value which the policy had to the creditors, and at the 
same time saved to the bankrupt and his family any redundant value it 
might have. In choosing a phrase to incorporate this thought into the 
bankruptcy laws, the framer of the state gave to the bankrupt the right 
referred to whenever the policy had “a cash surrender value,” etc. In 
all other cases the .policy was to pass to the trustee, unaffected by this 
provision. 

Because of this phraseology, the argument was addressed to the 
referee, and is now addressed to us, that the policies under consideration 
are not: within this proviso, because they have no surrender value. With 
such a concept of the situation in the mind, it is difficult, if not impossible, 
to withstand the force of the argument. Is this view the correct view of 
the fact situation? The statement that the policies have no surrender 
value is-true, because of the other fact that before the petition in bank- 
ruptcy was filed they had been borrowed upon to the full amount of the 
surrender value. Are we, however, justified in denying the existence of a 
surrender value because this loan has been made? Is.not the true concept 
of the situation that the policies still remain as valid contracts, and that 
they still have a cash surrender value, accompanied only by~the further 
fact that whatever value the policy has, including is surrender value, has 
been pledged: for the loan? 

Testing the soundness of this view of the fact situation, could not 
the holders of these policies to-day exercise the power or right which 
resides in them to surrender up these policies to be canceled, and to 
receive the cash surrender value which belongs to them, applying that 
cash surrénder value in redemption of its pledge for the money loaned? 
We are of opinion that this is not only a permissible, but the correct, 
view of the fact situation, and it only remains to inquire upon payment 
of what sum the insured has the right to reclaim the policies. It seems 
to us that the sum which he is called upon to pay is precisely that sum 
which the trustee in bankruptcy would receive, had the insured declined, 
within the stipulated time, to reclaim the policies, and had the trustee 
himself surrendered them for cancellation and demanded of the companies 
the moneys to which he would have been entitled. He would have received 
nothing beyond the amount of the loans, and, although this sum is 
nothing, it measures the money right of the trustee as accurately as if it 
was measured by $100, $1000, or any other sum. This view is, as we 
understand it, in substantial accord with the view taken of such transac- 
tions in Burlingham v. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57. L. Ed. 
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920, 46 L. R. A. (N. S.) 148, in following which the referee was led 
to the conclusion which he arrived. 

a hag order of the referee is confirmed, and the petition for a review 
enied. 


" DARBY vy. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES (No. 21617.)* 


(Supreme Court of Louisiana, June 29, 1918.) 


(Syllabus by Editorial Staff.) 


1. INSURANCE—LIFE INSURANCE—LIABILITY OF INSURER— 
CANCELLATION. 


Where life insurer, before canceling policy for non-payment of premium, 
gave insured due notice of date when premium would fall due, of 
due date of note, of intention to cancel unless it was paid, and of 
willingness to reinstate policy if premium and note were paid, or 
premium and interest on note, insured having died after cancellation, 
full amount of policy is not due. 


(For other cases, see Insurance, Dec. Dig. § 364.) 


2. INSURANCE—LIFFE INSURANCE—FORFEITURE—STATUTE. 


By Act No. 193 of 1906, life insurance policies are nonforfeitable after 
they have been in force three years, having then a cash or surrender 
value. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


3. INSURANCE—LIFE INSURANCE—CALCULATION OF SUR- 
RENDER VALUE. 


In absence of expert showing to contrary, court will assume that cal- 
culation of surrender value after three years, as made and agreed 
to in life policy, is correct. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal from Nineteenth Judicial District Court, Parish of Iberia; 
James Simon, Judge. 

Suit by Mrs. Eveline M. Darby, widow of Henri Gerac, against the 
Equitable Life Assurance Society of the United States. From judgment 
for defendant, plaintiff appeals. Affirmed. 


Cammack & Broussard, of New Iberia, for appellant. 
Farrar; Jonas, Goldsborough & Goldberg, of New Orleans, and 
Burke & Smith, of New Iberia, for appellee. 


Provosty, J. Plaintiff sues as beneficiary under a policy on the life 
of her deceased husband. She demands the full amount of the policy, 
$10,000, and, in the alternative, the withdrawal value. The yearly premi- 
ums were of $353.90, payable in advance. The first and second were 
paid. The third was to fall due on April 25, 1912. On the 13th of that 
month the defendant company made a loan of $430 to the assured, taking 
his note for that amount falling due April 25, 1913, secured by pledge 


*79. South. Rep. 329. 
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of the policy, and bearing 5 per cent. interest payable in advance. The 
amount of the third yearly premium, together with the interest of one 
year on the note, were deducted from this loan, and the balance was paid 
to the assured. When the fourth yearly premium fell due, in April, 1913, 
the assured obtained an extension of time until July 25, 1913, in con- 
sideration of a cash payment of $60.20. The loan of $430 was made on 
the condition that if it was not reimbursed promptly at the maturity of the 
note the defendant company should have the right to cancel the policy 
without further notice. On November 19, 1913, the fourth yearly premium 
not having been paid, nor the note, the defendant company canceled the 
policy. The assured died in October, 1914. 

[1] For claiming the full amount of the policy the plaintiff contends 
that notice was not given to the assured of the intention to cancel the’ 
policy. As a matter of fact, the defendant company was reluctant to 
cancel the policy, and therefore gave sedulously every notice that a desire 
to have the policy continued in force could have prompted the giving of, 
namely, of the date when the yearly premium would fall due, of the date 
when the note would fall due, of the intention to cancel the policy unless 
the note was paid, of the willingness of the company to reinstate the 
policy if the premium and the note were paid, or the premium and the 
interest on the note. Clearly, under these circumstances, the full amount 
of the policy is not due. 

[2,3] Under the terms of Act 193, p. 346, of 1906, life insurance 
policies are nonforfeitable after they have been in force three full years. 
They have then a cash or surrender value. Plaintiff would have this 
surrender value be in the present case the sum of the payments made by 
the assured less one-fifth thereof, and less the amount of the loan and 
interest. And plaintiff would include among these payments the third 
yearly premium which was paid out of the loan, which loan was never 
reimbursed, so that the payment was in reality made with the company’s 
money. Plaintiff finds the surrender value to be $413.40. The only 
moneys of assured received by the company were the two first premiums, 
$707.80, and the $60.20, paid for the extension of time, a total of $768. 
Deducting from this the $413.40, the surrender value as found by plaintiff, 
we have $352.60, so that according to plaintiff’s computation, the company 
would have carried this $10,000 risk for three years and three months for 
$352 60. Needless to say this conclusion is totally inacceptable. The 
policy recites that its surrender value after three years is to be $430, and 
that from that amount is to be deducted any loan that may have been 
made to the assured. In the absence of any expert showing to the 
contrary, we will assume that the calculation of the surrender value as 
thus made and agreed to in the policy is correct. The loan was of 
the exact amount of the surrender value. There is therefore nothing 
coming to plaintiff. 

Judgment affirmed. 

i es 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES et at. 
v. HART, State TREASURER, ET AL.. (No. 4176)* | 


(Supreme Court of Montana, June, 13, 1918.) 
3. INSURANCE—INSURANCE COMPANIES—LICEN S ES—RE- 
PEAL. 


Laws 1917, c. 79, levying a license fee of 1 per cent. of net income on 
every corporation engaged in business in state, by general repealing 
clause does not repeal Rev. Codes, § 4017, providing that all insurance 


*173 Pac. Rep. 1062. 
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corporations, as specified, before commencing business shall be re- 
quired to secure license, paying therefor certain fees. 


(For other cases, see Insurance, Dec. Dig. § 7.) 


5. INSURANCE—LICENSES—STATUTES—IMPLIED REPEAL. 


Laws 1917, c. 79, levying license fee of 1 per cent. of net income on every 
corporation engaged i in business in state, does not repeal by implication 
Rev. Codes, § 4017, providing insurance companies shall pay license 
fees; there being no conflict. 


(For other cases, see Insurance, Dec. Dig. § 7.) 


Appeal from District Court, Lewis and Clark County; R. Lee Word, 
Judge. 

Action by H. L. Hart, Treasurer of the State of Montana, and R. G. 
Poland, Auditor of the state, against the Equitable Life Assurance Society 
of the United States, a corporation, and others. Judgment for plaintiffs, 
and defendants appeal. Affirmed. 


Walsh, Nolan & Scallon, of Helena, for appellants. 
S. C. Ford, of Helena, and Frank Woody, of Butte, for respondents. 


SAnngeR, J. The appellants, foreign insurance corporations doing 
business in this and other states of the Union, have been held by the 
judgment below for payments in the form of license fees under Code, § 
4017 (as amended by chapter 63, Laws of 1915) and also under chapter 
79, Laws of 1917. This appeal is from that judgment, the appellants 
contending (A) that chapter 79, Laws of 1917, does not apply to them 
or to insurance corporations in their situation; (B) that if it does apply; 
it repeals section 4017, so that they are not liable to payment under both 
laws; and (C) that if it does apply and does not repeal section 4017, 
then it is unconstitutional and void. 

[1, 2] (A) Chapter 79, Laws of 1917, provides: 


“Section 1. Every corporation except as hereinafter provided * * * 
and engaged in business in the state of Montana, * * * shall an- 
nually pay for the exclusive use and benefit of the state of Montana a 
license fee for carrying on its business in the state of Montana of one 
per centum upon the total net income received by such corporation in 
the preceding fiscal year from all sources within the state of Montana. 

* * provided, however, that in the case of a corporation engaged 
in interstate commerce the license fee shall be based upon the net earnings 
of said corporation derived from its intrastate business in the state of 
Montana only. There shall not be taxed under this title any income 
received by any” (here follow 16 exceptions, 15 embracing corporations 
of a federal or of a mutual, eleemosynary, or other nonprofit earning 
character, and the sixteenth as follows) “Corporation engaged in the 
business of brewing or manufacturing malt liquors or distilling, manufac- 
turing or rectifying spirituous liquors which pay a license under the 
provisions of sections 2770 and 2771 of the Revised Codes. * * * 

“Sec. 2. In the case of a corporation engaged in business wholly 
within the state of Montana, such net income shall be ascertained by 
deducting from the gross amount of its income received within the year 
from all sources—First, all the ordinary and necessary expenses; * * * 
second, all losses actually sustained and charged off within the year and 
not compensated by insurance or otherwise; * * * third, the amount 
of interest paid within the year on its indebtedness; * * * fourth, 
taxes and license fees paid within the year imposed by authority of the 
United States or its territories or possessions, or any foreign country, 
or under the authority of this state or any county, school district or 
municipality or other taxing subdivision of this state, not including 
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those assessed against local benefits; fifth, * * * an arbitrary de- 
duction of * * * $10,000. 

“Sec. 3. In the case of a corporation engaged partly in business 
within the state of Montana and partly within any other state or 
territory of the United States or any foreign country, the net income shall 
be ascertained by deducting from the gross amount of its income received 
within the year from all sources within the state of Montana, other 
than the income derived from interstate commerce: First, all the ordinary 
and necessary expenses; * * * second, all losses actually sustained 
within the year; * * * third, the amount of interest paid within the 
year on its indebtedness; * * * fourth, taxes paid within the year 
imposed by the state of Montana or by any county, school district or 
municipality or other taxing subdivision of the state of Montana, not 
including those assessed against local benefits; fifth, * * * an 
* * * arbitrary deduction of * * * $10,000. * * * 

“Sec. 10 That section 2773 of the Revised Codes * *,.* and 
sections 2774 and 2777 of the Revised Codes * * * and all Acts and 
parts of Acts in conflict with this Act are hereby repealed.” 

It will be observed that nothing in the language or subject-matter of 
this statute justifies the view that insurance corporations are to be 
excluded from its operation, and that they are not to be seems clearer 
still from what counsel tell us in the history of the act. They say: 

“When the Legislative Asstmbly met in January, 1917, the executive 
department found itself confronted, by reason of the growth of the 
state, with a necessity for a large expenditure which could not be met 
by taxation in the method prescribed by the Constitution and statutes 
relating to taxation of property under the taxing power of the state. The 
subject was referred to by the Governor in his message to the Legislature. 
The Legislature, after several plans had been introduced in which it was 
sought to impose the additional-burden of taxation upon certain selected 
corporations or lines of business, appointed a joint committee composed 
of three from the Senate and five from the House, to devise ways and 
means for meeting the emergency. This committee selected two at- 
torneys to advise it as to the power of the Legislature, viz. Mr. H. G. 
McIntire by the Senate, and Mr. E. C. Day, one of the attorneys on this 
brief, for the House. Sessions of the committee were held and the 
subject discussed in all its phases, when the attorneys recommended to 
the joint committee the adoption of the principle of a license or excise 
tax as that power of the state and of the United States had been outlined 
by the Supreme Court of the United States in the case of Flint v. Stone 
Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
which involved the discussion of the corporate franchise tax in the 
Tariff Act of 1909. The committe accepted the recommendation, and the 
act of 1917 was drafted from the Tariff Act of 1909.” 


If this be correct, and a comparison shows that the language of the 
Tariff Act was followed almost verbatim, then the following interpreta- 
tion placed upon this language in Flint v. Stone Tracy Co., supra, is very 
helpful: 

“Within the category of indirect taxation, as we shall have further 
occasion to show, is embraced a tax upon business done in a corporate 
capacity, which is the subject-matter of the tax imposed in the act under 
consideration. * * * In the present case the tax is not payable unless 
there be a carrying on or doing of business in the designated capacity, 
and this is made the occasion for the tax, measured by the standard 
prescribed. * * * The tax under consideration, as we have construed 
the statute, may be described as an excise upon the particular privilege 
of doing business in a corporate capacity, i. e., with the advantages which 
arise from corporate or quasi corporate organization. * * * The thing 
taxed is not the mere dealing in merchandise, in which the actual 
transactions may be the same, whether conducted by individuals or cor- 
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porations, but the tax is laid upon the privileges which exist in conducting 
business with the advantages which inhere in the corporate capacity of 
those taxed, and which are not enjoyed by private firms or individuals. 
These advantages are obvious, and have led to the formation of such 
companies in nearly all branches of trade. The continuity of the business, 
without interruption by death or dissolution; the transfer of property 
interests by the disposition of shares of stock; the advantages of business 
controlled and managed by corporate directors ; the general absence of 
individual liability—these and other things inhere in the advantages of 
business thus, conducted, which do not exist when the same business is 
conducted by private individuals or partnerships. It is this distinctive 
privilege which is the subject of taxation, not the mere buying or 

* * handling of goods which may be the same, whether done by 
corporations or individuals.” 


Thus the conviction obtains that, the purpose of our chapter 79, 
Laws of 1917, being the imposition of an excise upon the corporation for 
the privilege of doing business as such, and without regard to the char- 
acter of the business, insurance corporations were intended to be within 
its purview. 

Our attention is called to facts that the corporations excepted from 
the provisions of the act in section 1, subsection 16, and those whose 
“rate of license was to be changed by the new law as set forth in section 
10” are to be found in the chapter of the Political Code relating to the 
classification of licenses. “The reason for this,” it is said, “is that the 
committee was dealing with the exercise of the licensing power of the 
state, and the fact that the Legislature had exercised such power with 
reference to insurance companies * * * was overlooked.” The facts 
are as stated, and the explanation suggested may be correct; but neither 
the facts nor the explanation suffice to show a legislative intent to except 
insurance corporations from the act. Such an intent could be asserted 
only on the assumption that the Legislature was pursuing a general 
plan to exclude all corporations subject to license under the chapter 
refered to. That this is not true is clear, for, though brewers licensed 
by section 2770 are excepted, and though the provisions (sections 2773, 
2774, 2777) licensing telephone, telegraph, electric light, gas, water, and 
express companies, common carriers, and street railways are repealed, 
the pursuit of other lines of business equally open to corporations and 
licensed by the same chapter—such as retail liquor dealers, theater 
proprietors, imitation butter merchants, tobacconists, venders of imple- 
ments, contracting builders, maltsters, etc. (Rev. Code, §§ 2758, 2759, 
2763, 2766, 2778, 2779)—stands unrelieved by any provision of chapter 79, 
Laws of 1917. Again, if the facts referred to could be said to indicate 
a general plan to except corporations subjected to license under prior 
laws, the omission from such a plan so obviously within its scope as 
insurance companies, to say nothing of the other occupations just men- 
tioned, would spell a purpose, under the familiar rule expressio unius, 
to omit that case from the operation of the plan. Spira v. State, 146 
Ala. 177, 41 South. 465. As to the explanation suggested, it is unavailing, 
because it cannot be verified, because a supposed unexpressed intention 
cannot override the clear import of the language employed, and because 
reason sufficient may have appealed to the Legislature to preserve the 
distinction between bodies corporate -with their privileges and bodies not 
corporate, engaged in insurance and the other occupations above men- 
tioned, while ignoring it in the case of brewers and public utilities. 

(B) The proposition that, if chapter 79, Laws of 1917, applies to 
insurance corporations, it repeals section 4017 involves considerations of 
(a) the general repealing clause contained in the act first mentioned; 
(b) the abhorrence of the law for double taxation; and (c) the doctrne 
of implied repeal. Section 4017 provides: 
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“All insurance corporations, associations and societies as_herein- 
before specified in the preceding section, before commencing to do busi- 
ness in the state of Montana, shall be required to secure a license, 
authorizing them to transact business of insurance corporations, associa- 
tions or societies, and-shall pay to the state auditor for such license the 
following fees: For a license to collect in any one year premiums 
amounting to the sum of five thousand dollars or less, one hundred 
and twenty-five dollars. For a license to collect in any one year premiums 
over the sum of five thousand dollars, the sum of twenty dollars for 
each and every one thousand dollars to be so collected. * * *” 

The history of this and cognate statutes up to 1903 will be found 
reviewed in Northwestern Mutual Life Insurance Co. v. Lewis & Clark 
County, 28 Mont. 484, 72 Pac. 982, 98 Am. St. Rep. 572. From this 
decision and subsequent legislation it will be gathered that the Legislature 
did not always deem the license fee exacted by section 4017 entirely 
adequate, for up to 1911, section 4073, Revised Codes, also existed, 
imposing an additional tax on insurance companies based upon the excess 
of premiums collected over losses paid. By the act approved March 2, 
1911 (12th Session Laws, p. 131), Code, § 4073, was repealed, leaving the 
companies for the time being under the sole burden imposed by section 
4017; but in the case just cited the essential distinction between the 
two enactments was clearly pointed out. 

[3] (a) In the light of this decision we are enabled to say that 
section 4017 and chapter 79, Laws of 1917, are not coterminous, either 
in language or purpose. The range of the former is over all insurance 
companies, whether corporate or not, and it is confined to them; the 
range of the latter is over all corporations save those excepted, without 
regard to the business pursued, and it does not apply to unicorporated 
concerns. One is unconditional, requiring no net income, imposing a 
license to carry on a particular business subject to control by a specific 
department of the state, and 50 per cent. of all license collected from 
fire insurance companies under it must be paid to the treasuries of cities 
for the benefit of the firemen’s disability fund (Laws 1915, c. 49); the 
other is conditional, requires a net income, imposes an excise upon the 
valuable privilege of doing business as a corporation measured by that 
income, and its principal purpose is the raising of revenue for the ex- 
clusive use of the state. There is therefore no manifest conflict between 
the two enactments; if ‘they touch at any point, it is not in a way to 
interfere with the operation of either; hence the general repealing clause 
cannot be successfully invoked. 

[4] (b) This is not a case of double taxation in any proper accept- 
ance of that term. We are ready to concede that an intention to impose 
double license burdens is not to be presumed, although no provision of 
the Constitution may inhibit them. This however, refers to impositions 
upon the same person for the same thing; and the only warrant for the 
assertion that such is the effect of chapter 79, Laws of 1917, in connection 
with Code, 4017, is in the fact that both are called licenses; and, where 
the insurance company is a corporation, both may be exacted. But they 
are not for the same thing. Reverting again to the Tariff Act of 1909, 
from which it is said that chapter 79 was taken, it may be noted that by 
other federal statutes brewers, rectifiers, and dealers in tobacco were re- 
quired to pay license fees for engaging in those pursuits, yet it never was 
nor in the light of Flint v. Stone Tracy Co. could be, contended that a 
corporation thus engaged was relieved of either the license or the excise. 
Are we to suppose that in the virtue of chapter 79, Laws of 1917, the provi- 
sions of the Code (sections 2758, 2759, 2763, 2766, 2778, 2779) imposing an 
occupation license upon retail liquor dealers, theater proprietors, imita- 
tion butter merchants, tobacconists, venders of implements, contracting 
builders, maltsters, etc., are repealed where the agency is corporate and in 
force where it is not? On what basis of equality could an unincorporated 
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malting concern be required to pay an occupation license while its incor- 
porated rival is exempt The question is a fair one because the fact that 
the corporation may, but need not be taxed as such is ‘wholly beside the 
matter of occupation wherein the two are on a level. Indeed, it would be 
as difficult to show, and would exhibit a strange confusion of ideas to 
attempt the task, why a corporation taxable as such should be relieved 
of its occupation charge, as that an uunincorporated concern, pursuing a 
licensed occupation, but not enjoying any of the privileges or immunities 
of corporate capacity, should pay a corporate excise. The things are 
separate and distinct; if a concern presents either, it is subject to pay 
accordingly, and if it presents both it must pay for both. See North- 
western, etc., Ins. Co. v. Lewis & Clark County, supra. 

[5,6] (c) As there is not any conflict or crossing of purposes be- 
tween the two statutes, the above considerations dispose of the contention 
for an implied repeal as well as of the suggestion following Sutherland 
(Stat. Constr. § 158) that: 


“Unless there is plain indication of an intent that the general act 
shall repeal the special, the latter will continue to have effect and the 
general words with which it conflicts will be restrained and modified 
accordingly.” 

We may add that if section 4017 be viewed as special in character, 
while chapter 79, Laws of 1917, is looked upon as of a general nature— 
which distinction we do not clearly see—then the rule is that the former 
is not to be considered as repealed by implication. 36 Cyc. 1087. 

[7] (C) It is argued, however, that if chapter 79, Laws of 1917, does 
apply and does not repeal section 4017 then it is invalid because its title is 
defective, because it violates the state Constitution (section 27, art 3; 
section 26, art. 5), and because it is inimical to the Fourteenth Amend- 
ment to the federal Constitution. The title is not open to any objection. 
It is comprehensive and not misleading; it states the purpose of the act 
with precision, and the only thing the matter with its reference to the 
statutes to be repealed is a misplaced quotation mark; this is not enough 
to bring it within the case of State v. Mitchell, 17 Mont. 67, 42 Pac. 100, 
cited to condemn it. 

The constitutional objections are twofold, viz. that no basis exists 
for the distinction whereby insurance corporations are required to pay a 
double license while other corporations covered by the act are not, and 
that the discrimination between corporations engaged in business wholly 
within this state and those engaged in business partly with and partly 
without the state is indefensible. 

[8] Assuming for argument’s sake, that insurance corporations are 
required to pay a double license, while other corporations coyered by the 
act are not, the objection, if valid would go to the statute making the 
distinction, which in this instance would be 4017, not chapter 79, Laws 
of 1917, and the same complaint would be open to corporations engaged 
in malting, running a theater, construction, etc. The objection, however, 
is not valid. As between insurance corporations and other corporations 
covered by the act, there is no distinction in virtue of the act; the dis- 
tinction arises under authority of section 4017, out of the occupation 
pursued, and occupation has always furnished ground for license classifi- 
cation, whether as to the amount imposed or. as between subjection to 
and immunity from imposition. State v. Hammond Packing Co., 45 Mont. 
343, 123 Pac. 407. 

[9, 10] From the portions of sections 2 and 3 of the act above quoted, 
it will be gathered that a distinction is made between corporations whose 
business is and those whose business is not wholly within this state, in 
that the former are and the latter are not authorized in ascertaining net 
income to deduct taxes and license fees imposed by authority of the 
United States or any foreign country. At first blush this seems an in- 
vidious and baseless discrimination, but upon more careful scrutiny we can 
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see that the discrimination was not only just but necessary if anything 
like an equality of burdens was to be attained. A corporation whose busi- 
ness is wholly within this state presents a case where the basis of every 
public demand, state, national or foreign, is here; that business constitutes 
its only resource available to answer such demands, and a balance struck 
between that business and those demands in connection with the other 
deductions allowed is a true measure of its net income. Essentially dif- 
ferent is the situation presented by a corporation of the other class; its 
business may be partly local, partly interstate, partly within some other 
state, and it would be very remarkable adjustment of burdens which 
should shift to the business done within this state, and thus relieve all 
its other business, the load created by authority without the state, and 
properly chargeable to its interstate business, or, as the case may be, to its 
business conducted wholly within another state; for such a corporation 
at true measure of its net income taxable by this state is, as the statute 
has it, the difference between its business here and the burdens here 
imposed in connection with the other deductions allowed, leaving to its 
business elsewhere the burdens imposed by authority elsewhere. This 
arrangement leaves the two classes upon a substantial equality; any other 
would give to the corporation whose business is not wholly within this 
state a considerable advantage. Foreign corporations, assuming the ap- 
parent distinction here involved to be as between them and domestic cor- 
porations, which it is not, cannot complain that they are not given advan- 
tages over those created by authority of the state. Southern Ry. Co. v. 
Greene, 216 U. S. 400, 30 Sup. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 1247. 

We think the statute is squarely within all the rules touching reason- 
able classification for the purpose of responding to public charges. 

The judgment is therefore affirmed. 

Affirmed. 

Brantly, C. J., and Holloway, J., concur. - 


EVANS v. SUPREME COUNCIL OF ROYAL ARCANUM et a.L* 
(Court of Appeals of New York, May 28, 1918.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT. 


A contract between a fraternal insurance society and a member consists 
of the constitution and by-laws, application for membership, and the 
benefit certificate issued thereon. 


(For other cases, see Insurance, Dec. Dig. § 711.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPEN- 
SION—INJUNCTION. 

Where a member of a fraternal insurance society refused to pay increased 
assessments an injunction preventing the society from suspending 
him as a member and from in any manner interfering with his rights 
and privileges did not operate to continue him as a member, where 
the by-laws provided that a member failing to pay his dues should 
stand suspended. 


(For other cases, see Insurance, Dec. Dig. § 765.) 
*120 N. E. Rep. 93. 
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3. ee BENEFIT INSURANCE — SUSPEN- 


Under a by-law of a fraternal benefit society providing that any member 
failing to pay any regular assessment before the time prescribed 
should stand suspended from the order and all benefits therefrom, 
nonpayment of-the monthly assessment ipso facto operated as a sus- 
pension without the necessity of affirmative action by the society. 


(For other cases, see Insurance, Dec. Dig. §. 756{1].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—ASSESS- 
MENT—EXCUSE FOR NONPAYMENT. 


That an appellate court has erroneously decided that assessments levied 
by a fraternal benefit society were invalid does not constitute a 
legal excuse for nonpayment thereof. 


(For other cases, see Insurance, Dec. Dig. § 754.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENSION 
—REINSTATEMENT. 


Where a member of a fraternal benefit insurance society has lost his 
membership through nonpayment of dues under a claim that they 
were illegal, that an equity court directs his executrix to pay the 
assessment which he ought to have paid, does not reinstate the 
contract of membership; it being beyond the power of a court of 
equity to review such contract where once destroyed. 


(For other cases, see Insurance, Dec. Dig. § 765.) 


6. INSURANCE--ACTION—PARTIES—EXECUTOR. 


An executrix of a deceased member of a fraternal benefit society whose 
beneficiary was his wife has no interest in the subject-matter to 
enable her to maintain a suit to establish the validity of the member- 
ship contract. 


(For other cases, see Insurance, Dec. Dig. § 765.) 
Crane, J., dissenting. 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Marion L. Evans, as executrix, etc, of the estate of 
Griffith Evans, deceased, against the Supreme Council of the Royal 
Arcanum and others. From a judgment for plaintiff, affirmed by the 
Appellate Division by a divided court (181 App. Div. 916, 168 N. Y 
Supp. 550), defendants appeal. Reversed and rendered. 


Howard C. Wiggins, of Rome, for appelants. 
E. D. Lee, of Utica, for respondent. 


McLauGuL1n, J. In March, 1886, Griffith Evans, the plaintiff's testa- 
tor, became a member of the defendant Supreme Council of the Royal 
Arcanum, a fraternal benefit society. One of its by-laws provided that the 
object of the society was to establish a widows’ and orphans’ benefit fund, 
from which on satisfactory evidence of the death of a member in good 
standing, a sum not exceeding $3,000 would be paid to his widow, if he 
had so directed. 

In his application for membership he agreed that his suspension or 
expulsion from, or his voluntarily severing his connection with, the society 
would forfeit the rights of himself and his family or dependents to all 
benefits and privileges therein. He also agreed to make punctual pay- 
ments of all dues and assessments for which he might become liable and 
to conform in all respects to the laws, rules, and usages of the society 
then in force or which might thereafter be adopted. Upon this application 
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a certificate of membership was issued to him which provided, in part, 
that if he complied with the laws, rules, and regulations then existing, 
or which might thereafter be enacted, governing the council and fund, the 
society would, upon receiving satisfactory evidence of his. death, pay to 
his widow, Marion L. Evans, a sum not exceeding $3,000. 


At the time he became a member, assessments of $1.68 were imposed 
at irregular intervals, which he paid until 1898, when the by-laws were 
amended and he was required to pay a monthly assessment of $3.44 
These assessments he paid until 1905, when the by-laws were again 
amended and he was required to pay a monthly assessment of $633 until 
he attained the age of 65, when it was increased to $16.08. He paid the 
monthly assessment of $6.33 to and including February, 1913, when he 
became 65 years of age, and thereafter paid $16.08 each month until the 
Ist of October of that year, when he tendered the assessment of $3.44 
under the amendment of 1898 and also the sum of $6.33 under the amend- 
ment of 1905. The tenders were refused upon the ground that the amount 
due was $16.08, and he was notified at the time of such refusal that unless 
he paid that sum he would be suspended from membership and lose all 
the benefits accruing under the by-laws. In refusing to pay the assess- 
ments he relied upon a decision of this court (Green v. Royal Arcanum, 
206 N. Y. 591, 100 N E. 411) to the effect that the amendment of 1905, 
increasing the assessment to $1608, was unauthorized and invalid. 


He then brought this action, the purpose of which was to procure a 
judgment directing the society to receive the sum of $3.44 each month as 
his assessment, and to enjoin it from suspending him upon his making 
such payment. Upon the complaint and affidavits he obtained an injunc- 
tion pendente lite, enjoining the society from suspending him as a mem- 
ber and from in any manner interfering with his rights and privileges as 
such. To obtain the injunction he gave an undertaking in the sum of 
$250, to the effect that he would pay to the defendant such damages, not 
exceeding that sum, as it might sustain by reason of the injunction, if it 
were finally determined that he was not entitled thereto. 


This was the situation when he died on March 23, 1915. After his 
death the action was continued in the name of his executrix, who served 
a supplemental complaint, in which she asked that it be adjudged he was 
a member in good standing at the time of his death; that the contract was 
then in force; and that the valid, legal rate of assessment from October 
1, 1913, to the time of his death be determined. At the trial the facts were 
stipulated, from which it appeared that an appeal was taken from the 
decision of this court in Green v. Royal Arcanum, supra, to the Supreme 
Court of the United States, which reversed this court and held, in sub- 
stance, that the amendment of 1905 was valid and assessments made there- 
under were binding upon all members of the society. Notwithstanding 
such decision, and the fact that the assessments stated had not been paid, 
the trial court reached the conclusion that Mr. Evans, at the time of his 
death, was a member in good standing; that his contract of insurance 
was then in force; that the valid and legal rate of assessment for him 
from October 1, 1913, to March 23, 1915, was $16.08 per month, which the 
plaintiff was directed to pay and she was awarded costs against the society. 
Judgment to this effect was entered upon the decision, from which an 
appeal was taken to the Appellate Division, where the same was affirmed, 
two of the justices dissenting and defendants now appeal to this court. 


{1] I am of the opinion the judgment of the Appellate Division and 
of the Special Term should be reversed and the complaint dismissed. 
Mr. Evans, at the time of his death, was not a member of the society. 
The contract between him and the society was the constitution, by-laws, 
*his application for membership, and the benefit certificate issued thereon. 
Sabin v. Phinney, 134 N. Y. 423, 428, 31 N. E. 1087, 30 Am. St. Rep. 681; 
Shipman v. Protected Home Circle, 174 N. Y. 398, 67 N. E. 83, 63 L. R. A. 
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347; Brenizer v. Royal Arcanum, 141 N. C. 409, 53 S. E. 835, 6 L. R. A. 
(N. S.) 235. 

[2] Under the by-laws he had, by his own act, in refusing to pay the 
legal assessments, ceased to be a member and had terminated his relations 
with the society. The temporary injunction did not continue him a mem- 
ber. All that did, or pretended to do, was to enjoin the society “from 
suspending” him as a member “and from in any manner interfering with 
his rights and privileges” therein. The society did not suspend him, nor 
did it in any manner interfere with his rights and privileges. He sus- 
pended himself. 

[3] One of the by-laws provided that: 


“Any member failing to pay any regular assessment before the time 
prescribed for such payment in the laws of the order, or to pay any extra 
assessment within the time limited or prescribed therefor in the notice 
thereof, shall stand suspended from the order and all benefits therefrom.” 

Nonpayment of the monthly assessments ipso facto operated as a 
suspension. Anderson v. Supreme Council O. of C. F., 135 N. Y. 107, 31 
N. E. 1092: No affirmative action on the part of the society was required. 
The by-laws were self-executing. Roehner v. Knickerbocker Life Ins. Co., 
63 N. Y. 160; Freckmann v. Supreme Council R. A., 96 Wis. 133, 70 
N. W. 1113; Bost v. Supreme Council R. A., 87 Minn. 417, 92 N. W. 337; 
Marshall v. Grand Lodge, 133 Cal. 686, 66 Pac. 25; Hunter v. National 
Union, 197 Ill. 478, 64 N. E. 356. 

[4] The fact that this court in Green v. Royal Arcanum, supra, had 
erroneously decided that the assessments which he refused to pay were 
invalid, was not a legal excuse for nonpayment. This was conclusively 
settled and determined by the Supreme Court of the United States 
(Royal Arcanum v. Green, 237 U. S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089, 
a R A. 1916A, 771) when it reversed the judgment of this court. 
When he refused to pay the assessments, he took his chances that the 
decision of this court, on appeal, would be sustained. In October, 1913, 
when he tendered $6.33 as his assessment for that month, he was obligated 
to pay $16.08 and he should have paid that amount. A valid by-law so 
provided and he had agreed that his rights were to be determined by it. 
He therefore, by his own voluntary act, severed his membership in the 
society when he violated his part of the agreement, which was “to make 
punctual payments of all dues and assessments for which I may become 
liable.” For nearly a year and a half before his death he paid nothing 
to the benefit fund. He could not, during that time, be a member for the 
purpose of receiving benefits and not for the purpose of making payments 
imposed. 

[5] It is no answer to the suggestion to say that the court, by its 
decree, directed his executrix to pay the assessments which he ought to 
have paid in his lifetime. A contract of this character, once destroyed, 
cannot be brought back to life in that way. It is beyond the power of a 
court of equity to so decree. Had Mr. Evans lived he would have been 
under no obligation to make the payments. The society could not have 
compelled him to make them. The injunction given imposed no such 

obligation. He did not even offer or agree to make such payments in 
case he were successful in the action. 

[6, 7] I am also of the opinion that plaintiff, as his executrix, cannot 
maintain the action. She, as such, has no interest in its subject-matter. 
It is elementary that an executor can maintain an action only when the 
subject-matter thereof affects the estate of his testator. Her testator had 
no interest in the proceeds of the certificate issued to him and his estate 
had none. He was merely authorized to designate some one to receive the 
proceeds to be paid upon his death. He designated his wife and the 
certificate issued to him provided that the society would pay to her, and 
not to his estate. If, at the time of his death, he had been a member -in 
good standing,. she personally would have been entitled to receive what- 
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ever the society paid. Beeckel v. Order of United Friends, 58 Hun, 7, 11 
N. Y. Supp. 321, affirmed 124 N. Y. 661, 27 N. E.-413; Hellenberg v. 
Dist. No. One of I. O. of B. B., 94 N. Y. 580; Bown v. Catholic Mut. 
Ben. Ass'n, 33 Hun, 263; Holland v. Taylor, 111 Ind. 121, 12 N. E. 116; 
Stephenson v. Stephenson, 64 Iowa, 534, 21 N. W. 19; Daniels v. Pratt, 
143 Mass. 216, 10 N. E. 166; Kentucky Masonic Mut. L. I. Co. v. Mil- 
ler, 13 Bush (Ky.) 489 ; McClire v. Johnson, 56 Iowa, 620, 10 N. W. 217; 
Maryland Mut. Ben. Soc. v. Clendinen, 44 Md. 429, 22'Am. Rep. 52. Costs 
in an equity action are not a part of, or in any way connected with, the 
subject-matter of it. They are mere incidents of the litigation. Crosby 
v. Stephan, 97 N. Y. 606; Eastburn v. Kirk, 2 Johns. Ch. 317. 

My conclusion, therefore, is that the judgments of the Appellate 
Division and Special Term should be reversed and the complaint dis- 
missed, with costs in all courts. 


CRANE, J. (dissenting). The opinion in this case makes the injunc- 
tion order granted by the Supreme Court a useless formality and a nuga- 
tory process, I cannot agree that the injunction, which concededly re- 
strained the officers from expelling Griffith Evans from the Royal Arcanum 
for the alleged nonpayment of dues, was useless and a vain and empty 
effort upon the part of the court to preserve his rights. The officers and 
the organizatoin were restrained, but a by-law or contract of the mem- 
ber, it is said, was so passively effective as to nullify the injunction. 

Griffith Evans was a member of Rome Council, No. 150, of the Royal 
Arcanum. He was 65 years of age and had paid dues for over 25 years. 
The organization had increased his dues from $1.86 to $3.44 and then to 
$6.33 a month, and finally, when he became 65 years of age, to $16.08 a 
month. This action had been held illegal by our court. Green v. Supreme 
Council of the R. A., 206 N. Y. 591, 100 N. E. 411. He tendered in pay- 
ment of his dues the amount which the courts had determined was all that 
could be demanded. The tender being refused, and threatened with ex- 
pulsion, he resorted to the courts for determination of the controversy. 
pa Supreme Court, upon his application, granted an injunction reading as 
ollows: 


“Ordered, that the above-named defendants, their officers, agents, at- 
torneys and employees, and any and all other persons be, and each, and 
all of them are hereby enjoined, restrained and prohibited from suspending 
the plaintiff, as a member of the defendants, and from in any manner 
interfering with his rights and privileges in said Supreme Council of the 
Royal Arcanum, or in said Rome Council, No. 150, of the Royal Arcanum, 
until the further order of this court.” 


A bond was given to accompany the injunction, agreeing to indemnify 
defendant for any loss or damage occasioned by reason thereof. The sup- 
plemental complaint, according to the agreed statement of facts, asked that 
the valid legal rate of assessment be determined. This court is now about 
to hold that this injunction did not prevent the expulsion of Griffith Evans; 
that the working of the by-laws of the association did that which the 
association was restrained from doing. The by-laws read: 


“Any member failing to pay any rate or assessment before the time 
prescribed for such payment in the laws of the order ur to pay any extra 
assessment within the time limited or prescribed therefor in the notice 
thereof shall stand suspended from the order and all benefits therefrom.” 


The prevailing opinion states that while the Supreme Court enjoined 
his expulsion and sought by means of injunction and bond to preserve the 
membership until the amount of the dues should be determined by the 
court, yet the effort was abortive as the member expelled himself under 
the by-laws for the nonpayment of the duties demanded. To state such a 
proposition is to answer it. What was the object of resorting to the 
courts to determine the controversy between the member and the order if 
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the court had no power to grant relief? We are about to decide that the 
very contract which the court was called upon to construe deprived the 
courts to determine the controversy between the member and the order if 
equity is without power to maintain the membership in an organization like 
the Royal Arcanum until a controversy over that membership is settled. 
The following cases indicate that such power does exist: In Meyer v. 
Knickerbocker Life Ins. Co., 73 N. Y. 516, 29 Am. Rep. 200, it was de- 
cided that a-suit in equity would lie to determine the rights and obliga- 
tions of the parties where the plaintiff had tendered his premium and the 
defendant has refused it, claiming the policy forfeited. In Langan v. 
Supreme Council A. L. H., 174 N. Y. 266, 271, 66 N. E. 932, an amended 
by-law of the defendant reduced the maximum death benefit to $2,000 
The plaintiff held a benefit certificate for $5,000 and considered the by- -law 
illegal. He tendered the assessment for the higher amount, and, it 
being refused, brought action for breach of contract. It was held that 
there was no breach of contract which justified an action for damages, 
but that he “might resort to a court of equity and, upon the facts, ask its 
intervention in a decree which would compel the defendant to live up to 
its contract and which would restrain it from proceeding under its void 
by-law.” The Langan Case has frequently been cited with approval as 
authority for the proposition that the courts of this state may interfere 
by injunction to preserve contract rights. Kelly v. Security Mutual Life 
Ins. Co., 106 App. Div. 352, 94 N. Y. Supp. 601; Id., 186 N. Y. 14, 78 N. E. 
584, 9 Ann, Cas. 661; Mock v. Supreme Council of R. A. 121 App. Div. 
474, 106 N. Y. Supp. 155; Rockwell v. Knights Templars & M., M. A. 
Ass’ n, 134 App. Div. 736, 742, 119 N. Y. Supp. 515. 


The undertaking furnished, as in this case, saves harmless the as- 
sociation from any damages accruing by reason of the injunction. It is 
said that the member does not agree to remain in the order provided 
the court determines that the higher amount is due. He remains a member 
as long as the injunction continues, and his bond is liable for the dues 
ultimately determined as the amount payable under the by-laws. No 
other reasonable interpretation can be given to the proceedings. The 
spirit and the.fair intent of the injunction order should govern. Stolts 
v. Tuska, 82 App. Div. 81, 81 N. Y. Supp. 638; People ex rel. Mayor, etc., 
N. Y. v. Pendleton, 64 N. Y. 622, 624. We have held as to contracts that 
the obligation to do a certain thing upon the part of one party may imply 
an obligation upon the part of the other. Wood v. Duff-Gordon, 222 N. 
Y. 88, 118 N. E. 214. When, in this case, the plaintiff asked that his 
membership be continued by an injunction, and furnished a bond to pay 
damages, he agreed in so doing to pay the dues up to the dissolution of 
the injunction. There would be no other damages to pay, and the giving 
of the bond would otherwise be frivolous. The supplemental complaint— 
a part of the agreed statement of facts—asks that Evans be declared a 
member in good standing at his death and the amount of the assessments 
till then determined. 

Before Griffith Evans’ action came to trial he died, and his widow, 
as executrix, was substituted in his place and a supplemental complaint 
served in which she states that the estate is ready to pay the increased 
amount if the court should determine that such were the sum due, and 
further asks that the membership certificate be declared in force and effect. 
Objection is made, in the main opinion, to the continuance of the action 
by the executrix. It is said that the estate has no interest in the costs. 
This may be so, but the executrix has an interest in protecting the estate 
from liability upon the bond given on the injunction and also in having 
judicially determined the liability of Griffith Evans upon the membership 
certificate up to the time of his death. The validity of this point seems 
to be predicated upon the correctness of the opinion that the certificate 
of membership was canceled. 

The fact that Green v. Supreme Council of the R. A., 206 N. Y. 591, 
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100 N. E. 411, was subsequently reversed by the United States Supreme 
Court (237 U. ’S. 531, 35 Sup. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771) 
can have no further effect than if our own Supreme Court had decided 
upon the trial of the Evans action that the increase in rate was proper. 
The judgment which has been entered in this case by the lower courts 
follows the decision of the United States Supreme Court in determining 
that the rate of dues for Evans was $16.08 per month, and further holds 
that Grffith Evans was a member of the Royal Arcanum up to the time 
of his death, that his contract of insurance ,was then in full force and 
effect, and that the defendant recover from the plaintiff the full amount 
of the dues according to this increased rate. The death of Griffith Evans 
and the error of this court are but incidents in this litigation and in 
no way affect the jurisdiction and relief which a court of equity may afford. 
Hiscock, C. J., and Cuddeback and Andrews, JJ., concur with Mc- 
Laughlin, J., and Cardozo, J., concurs in result; Crane, J., reads dissenting 
opinion; Pound, J., not voting. 
Judgments reversed, etc. 


ee 


THE NORTH AMERICAN UNION v. HART. (No. 5015.)* 
(U. S. Circuit Court of Appeals, Eighth Circuit, March 26, 1918.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—ASSIGNMENT 
OF CERTIFICATES. 


Assignments of certificates of a fraternal beneficiary society by the in- 
sured, where the assignee was the husband of one a brother of the 
other assignor, and had paid practically all of the dues on such 
certificates, held valid, and not to have terminated the membership of 
the assignors, in the absence of any contrary provision in the charter 
or by-laws of the society. 


(For other cases, see Insurance, Dec. Dig. § 728.) 


Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit in equity by Wilber Lee Hart against the North American Union. 
Decree for complainant, and defendant appeals. Affirmed. 


Otis S. Allen, of Topeka, Kan. (Stephen H. Allen and George S. 
Allen, both of Topeka, Kan., on the brief), for appellant. 

Clay Hamilton, of Topeka, Kan. (Clad Hamilton, of Topeka, Kan., 
on the brief), for appellee. 


* 250 Fed. Rep. 390. 





oo ——__ 
NEW YORK LIFE INS. CO. v. REESE. (3 Div. 331.)* 
(Supreme Court of Alabama, ag 1918. Rehearing denied June 20, 
1918. 


INSURANCE—TONTINE POLICY—AMOUNT OF RECOVERY. 


Where holder of tontine policy, the accumulation period of which expired 
on November 16th, and which called for payment of death benefit if he 


“¥*79 South. Rep. 245. 
Vol. LII—31. 
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died before such date, died at 4 a. m. on such date, his estate could 
recover only the cash surrender value, which he had elected, on 
October 27th, to receive, and which would have been payable on 
November 16th, and not the death benefit. 


(For other cases, see Insurance, Dec. Dig. § 173.) 


Appeal from Circut Court, Montgomery County; Leon McCord, 
Judge. 

Action by J. D. Reese, as administrator of the estate of C. E. Reese, 
against the New York Life Insurance Company, to recover on a policy of 
insurance. Judgment for plaintiff, and defendant appeals. Reversed 
and rendered. 


The policy was issued November 16, 1896, and by its terms the insur- 
ance company agreed to pay $2,000 to beneficiaries immediately upon re- 
cepit and approval of proofs of the death of insured. And the company 
further agrees to pay in addition thereto an amount equal to one-half 
of the total premiums received if the death of insured shall occur before 
November 16, 1916. The accumulation guaranty is: This policy “partic- 
ipates in surplus .as hereinbefore provided, but no dividend shall be 
apportioned to it before the end of the accumulation period, and it is 
declared that the accumulation period of this policy ends on November 
16, 1916.” Then follows the provision that if the insured is living, and 
if the pre premiums have been fully paid to that date, and not otherwise, 
the company will then aportion as dividends to the insured, who shall 
have the option of continuing or discontinuing this policy under one of 
the following six accumulation benefits: 1, 2, 3, 4, and 5, received the 
—_ cash value as stated below in cash, and discontinued this policy— 
or 6. 

Defendant filed pleas setting up the special provision of the policy, 
and alleging that the insured elected on October 27, 1916, to take the 
benefit under option No. 5 as above set out; that the company then sent 
insured a written statement on November 16, 1916, showing that: the 
cash surrender value for November 16, 1916, would be $1,484.74, less 
$922, the amount of a loan on the policy, and forwarded a check for the 
balance due, to be delivered to insured on that date by its Montgomery 
agents, of which the insured was notified by letter, dated November 6, 
1916; that insured died at 4 o’clock a. m., November 16, 1916, and that 
defendant offered to pay plaintiff the said sum of $562.74, which he 
refused to accept. 

Demurrers were sustained to these pleas, but the facts therein averred 
were fully established by an agreed statement, and the trial was on the 
general issue by the court without a jury. The court held plaintiff was 
entitled to recover the full face of the policy, plus the amount of the 
tontine dividends, less the amount of the outstanding loan, making, with 
interest, a balance of $1,578.84. 


Steiner, Crum & Weil, of Montgomery, for appellant. 
John R. Tyson, of Montgomery, for appellee. 
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SUPREME RULER OF MYSTIC CIRCLE v. DARWIN (8 Div. 18.)* 
(Supreme Court of Alabama. May 9, 1918.) 


1. ———reeeeeee INSURANCE—STATUTES APPLI- 
CABLE. 

Code 1907, §§ 4572, 4573, 4579, as to misrepresentation in application or 
proof of loss, incontestability of life policy after payment of two 
annual premiums, and expressing contract in policy, do not apply to 
fraternal benefit societies. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


2. INSURANCE—FRATERNAL INSURANCE — REINSTATEMENT 
OF CERTIFICATE. 

If insurer had been properly suspended by defendant fraternal society, 
statements made in his application for reinstatement would be binding, 
otherwise not. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


3. INSURANCE—FRATERNAL INSURANCE — REINSTATEMENT 
OF CERTIFICATE. 

Insured’s statements in application for reinstatement. though not con- 
clusive, were prima facie evidence of suspension for nonpayment of 
dues, and made it incumbent upon plaintiff to show that insured had 
not been properly suspended notwithstanding application and at- 
tempted reinstatement. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


4. INSURANCE—FRATERNAL INSURANCE — REINSTATEMENT 
OF CERTIFCATE. 


Whether receipts for dues and assessments negatived a suspension, or the 
right to suspend under terms of policy of fraternal society, held a 
question of fact. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


5. INSURANCE—WAIVER OF CONDITIONS OF POLICY. 
Fraternal society could waive provision of policy that receipts for overdue 
assessments were not valid, unless member had been reinstated. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
6. INSURANCE—WAIVER OF CONDITIONS OF POLICY—STAT- 
UTES. 


While Acts 1911, p. 700, §§ 8, 20, would apply to renewal of policy in fra- 
ternal society, it would have no application to question whether there 
was a forfeiture or waiver of forfeiture of original certificate exist- 
ing before act became effective. 


(For other cases, see Insurance, Dec. Dig. § 745.) 


Appeal from Circuit Court, Madison County; R. C. Brickell, a 

Action by Mattie Lee Darwin against the Supreme Ruler of the 
Mystic Circle. Judgment for plaintiff, and defendant &ppeals. Reversed 
and remanded. 


Taylor & Watts, of Huntsville, for appellant. 
Addison White and Lanier & Pride, all of Huntsville, for appellee. 


*79 South. Rep. 259. 
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BAKER et al. v. MOSAIC TEMPLARS OF AMERICA. (No. 73.)* 
(Supreme Court of Arkansas. June 24, 1918.) 


1, INSURANCE—MUTUAL BENEFIT SOCIETIES—DESIGNATION 
OF BENEFICIARY. 

Where laws of fraternal benefit society require designation of beneficiary 
by will or assignment, compliance with such rule is necessary before 
any liability accrues on the contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


2. INSURANCE—MUTUAL BENEFIT SOCIETIES—DESIGNATION 
OF BENEFICIARIES—VALIDITY OF BY-LAWS. 

A rule of a fraternal benefit society, requiring a member to designate a 
beneficiary by will or assignment in his own handwriting, does not 
contravene Act 1917, p. 2091, § 6, providing who may become benefici- 
aries, permitting their selection and limiting the organization in pas- 
sage of laws to the classes specified. 


(For other cases, see Insurance, Dec. Dig. § 773.) 
3. INSURANCE—MUTUAL BENEFIT SOCIETIES — BY-LAWS — 
VALIDITY. 


A by-law of a fraternal benefit society, providing that a member must des- 
ignate his beneficiary by will or assignment in his own handwriting, is 
not void for indefiniteness, since, if such law is not complied with, 
there is no liability on the part of the society. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


Appeal from Circuit Court, Pulaski County; G. W. Hendricks, Judge. 
Suit by Irene Baker and others against the Mosaic Templars of 
America. From a judgment for defendant, plaintiffs appeal. Affirmed. 


Thomas J. Price, of Little Rock, for Appellants. 
Scipio A. Jones, of Little Rock, for appellee. 


* 204 S. W. Rep. 612. 


CITIZENS’ BANK v. MOORE. (No. 56.)* 
(Supreme Court of Arkansas. June 17, 1918.) 


INSURANCE—ASSIGNMENT OF POLICY. 

Direction to change beneficiary in life policy to make it payable to in- 
sured’s estate for purpose of assignment, together with delivery of 
original policy, constituted equitable assignment, though not formally 
made in writing. 


(For other cases, see Insurance, Dec. Dig. § 214.) 


Appeal from Jefferson Chancery Court; Jno. M. Elliott, Chancellor. 
Suit by the Citizens’ Bank against the Equitable Life Assurance So- 
ciety and A. H. Proctor, as administrator of the estate of J. C. Moore, 


*204 S. W. Rep 619. 
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deceased. Mrs. J. C. Moore answered asserting that she was the lawful 
administratrix. Decree for the latter as against the plaintiff, and plaintiff 
appeals. Reversed and remanded, with instructions. 


T. D. Wynne, of Fordyce, for appellant. 
Danaher & Danaher, of Pine Bluff, for appellee. 


WILKS v. MUTUAL AID UNION. (No. 81.)* 
(Supreme Court of Arkansas. July 1, 1918.) 


INSURANCE—QUESTION FOR JURY. 


In an action by beneficiary under life policy of defendant aid union, 
whether insured was a resident of state in first instance, and whether 
if he was a resident he had been absent from state for five successive 
years without being heard from by those who would most likely hear 
from him, held under evidence a jury question. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Appeal from Circuit Court, Benton County; Jos. S. Maples, Judge. 

Action by C. N. Wilks, for himself and also as administrator of the 
estate of H. M. Wilks, against the Mutual Aid Union. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 


Vol T. Lindsey, of Bentonville. for appellant. 
Appellee, pro se. 


* 204 S. W. Rep. 599. 


BANKERS’ HEALTH & LIFE INS. CO. v. MURRAY. (No. 9229.)* 
(Court of Appeals of Georgia, Division No. 1. July 11, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—STATEMENTS IN APPLICATIONS — WARRAN- 
TIES—STATUTE. 


Under the act of August 17, 1906 (Acts 1906, p. 107; Civil Code of 1910, 
§ 2471), the application on which an insurance policy is based is not 
to be considered as part of the policy or contract between the parties, 
unless a copy thereof is attached to or accompanies the policy. There- 
fore statements made in the application are not to be treated as war- 
ranties or covenants on account of the failure or falsity of which the 
policy may be avoided unless a copy of the application is attached to 
the policy or accompanies it through representations contained in the 
application if fraudulently made, may give to the insurance company 
the right to avoid the policy. Johnson v. American Nat. Life Ins. Co., 
134 Ga. 800, 68 S. E. 731; Southern Life Ins. Co. v. Logan, 9 Ga. App. 
503, 71 S. E. 742. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 
* 06 S. E. Rep. 347. 
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Error from Superior Court Richmond County; H. C.- Hammond, 
Judge. 

Action by Hattie Murray against the Bankers’ Health & Life Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 


Isaac S. Peebles, Jr., of Augusta, and Lawton Nalley, of Atlanta, for 
plaintiff in error. 


A. R. Williamson and J. S. Bussey, Jr., both of Augusta, for defendant 
in error. 


i Ie 


RICHEY v. SOVEREIGN CAMP OF WOODMEN OF THE WORLD. 
(No. 31451.)* 


(Supreme Court of Iowa. June 27, 1918.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS. 


All by-laws of benefit society must be reasonable and consistent with prin- 
ciples of law as determined by courts when a case is properly before 
them. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE— POWER TO 
ENACT BY-LAWS. 


Power to enact new by-laws conferred on a society by its contract with a 
member, makes a change binding only as to benefits derived from mere 
membership, and not as to an independent contract with the association. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
BY-LAWS. 


Change in by-laws of a society operating to raise an assessment must be 
reasonable to bind a member, though he has given general consent to 
constitution and by-laws being amended. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
BY-LAWS—REDUCTION OF BENEFIT. 


Benefit society’s change in by-laws cannot authorize reduction of benefit 
agreed upon, though member has given general consent that constitu- 
tion and by-laws may be amended. 


(For other cases, see Insurance Dec. Dig. § 719[4].) 
5. INSURANCE—MUTUAL BENEFIT INSURANCE—AMEND- 
MENT OF BY-LAWS—CONSENT. 


General consent by member that constitution and by-laws may be amended 
permits adoption of by-law interfering with no vested right, relating 
merely to procedure, or providing a reasonable rule of evidence. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
6. or > ior BENEFIT INSURANCE—CHANGE IN 
Y-LAWS. 
Though a member agreed to be bound by changes in by-laws, change 
whereby presumption of death from absence was declared insufficient 
* 168 N. W. Rep. 276. 
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evidence of.death and which provided no payment should be due, how- 
ever long the absence, unless premiums be paid for expectancy of 
member, was ineffective. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—ESTOPPEL— 
PAYMENT OF ASSESSEMENTS. 

If society, after ineffective change in by-laws purporting to render pre- 
sumption of death from absence insufficient evidence of death, had 
the right to receive assessments beneficiary’s payments did not estop 
her to claim under the original by-laws. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


8. INSURANCE—MUTUAL BENEFIT INSURANCE—ESTOPPEL— 
PAYMENT OF ASSESSMENTS. 

In a society, after ineffective change in by-laws purporting to render in- 
sufficient evidence of death presumption arising from absence, was not 
entitled to assessments from a beneficiary, fact that she submitted to 
its illegal exactions does not create estoppel to discontinue them. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


9. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
BY-LAWS—ACQUIESCENCE. 

Payment of assessments by beneficiary, after the society made ineffective 
change in by-laws purporting to render insufficient evidence of death 
presumption from absence, was not an acquiescence .in the change. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


10. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE IN 
BY-LAWS—ACQUIESCENCE—ESTOPPEL. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


A society which made ineffective change in by-laws purporting to render 
insufficient evidence of death the presumption from absence could estop 
itself to urge making of assessment payments by beneficiary as de- 
fense to her claim, if its agents induced payments after the parties 
knew assured had disappeared. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


11. INSURANCE—MUTUAL BENEFIT INSURANCE—PROOF OF 
LOSS—PRESUMPTION FROM ABSENCE. 


Where beneficiary of member relied upon his absence or disappearance, 
creating presumption of death, proof of loss furnished society was 
not required to go beyond showing such disappearance as would raise 
the presumption. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 


12. INSURANCE—MUTUAL BENEFIT INSURANCE — PROOF OF 
LOSS WAIVER. 

Where a member disappeared and his beneficiary claimed under presump- 
tion of death from absence the society, which flatly took position it 
was under no liability until actual death were shown or payments were 
made for term of expectancy thereby waived different and further 
proof. 


(For other cases, see Insurance, Dec. Dig. § 789[2].) 


16. INSURANCE—MUTUAL BENEFIT INSURANCE— PROOF OF 
LOSS—PRESUMPTION FROM ABSENCE. 


It is not material to liability of benefit society that unexplained absence of 
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member for seven years does not establish actual death, but merely 
presumption of death; for, the presumption remaining unrebutted, 
death is shown. 


(For other cases, see Insurance, Dec. Dig. § 781.) 


17. — — MUTUAL BENEFIT INSURANCE — “DEPEND- 


Aunt was not made “dependent” of nephew, within constitution of a benefit 
society, by fact he came to live in her house after death of his father 
and mother, and did so for ten years, contributing part of earnings to 
her. 

(For other cases, see Insurance, Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Dependent.) 


18. INSURANCE— MUTUAL BENEFIT INSURANCE—AUNT AS 
BENEFICIARY—“RELATIVE.” 

Under Acts 21st Gen. Assem. c. 65, § 7, providing benefit association shall 
not issue certificate unless beneficiary be “relative” of member, a 
member’s aunt by marriage could lawfully be accepted as beneficiary 
by society, though constitution provided beneficiary should be wife or a 
blood relation. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Relation; Relative.) 


19. INSURANCE — MUTUAL BENEFIT INSURANCE—LACK OF 
CAPACITY AS BENEFICIARY—WAIVER. 

If a benefit society were not permitted to make its member’s aunt by mar- 
riage his beneficiary, society could not waive her lack of capacity to 
become one. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


21. INSURANCE — MUTUAL BENEFIT INSURANCE—DEFENSE— 
PRODUCTIVITY OF ASSESSMENT. 

If assessment to pay death benefit would produce less than face of benefit 
certificate sued on, point is matter of defense for society to set up. 

(For other cases, see Insurance, Dec. Dig. § 809.) 


Appeal from District Court, Polk County; W. S. Ayers, Judge. 
The plaintiff had a recovery as beneficiary of a certificate issued by 
the defendant, and it appeals. Affirmed. 


Arthur H. Burnett of Omaha, Neb., and Frank H. Dewey, of Des 
Moines, for appellant. 
C. S. Cooter, of Des Moines, for appellee. 
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RESERVE LOAN LIFE INS. CO. v. ISOM. (No. 8276.)* 


(Supreme Court of Oklahoma. Jan. 8 1918. On Rehearing, April 16, 
1918. Second Petition for Rehearing Denied July 30, 1918.) 


(Syllabus by the Court.) 
J. ge tearalan INSURANCE—REPRESENTATIONS — DE- 


Where a policy of life insurance provides that all statements made by the 
insured shall, in the absence of fraud, be construed as representations 
and not as warranties, in order for misrepresentations made by the 
insured in an application to avail the insurer as a defense it must 
show, not only that the statements were not true, but that they were 
willfully false, fraudulent, and misleading and made in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 254.) 


2. ee — LIFE INSURANCE— PROOF OF DEATH —EF- 
ECT. 


Proofs of death furnished an insurance company, while not conclusive 
evidence of the facts therein stated and subject to be explained or to 
proof that such statements are incorrect, furnish some evidence of 
the facts therein stated and are prima facie evidence in behalf of the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


3. INSURANCE—LIFE INSURANCE— PROOF OF DEATH — AGE 
OF INSURED—QUESTION FOR JURY. 

Where the proof of death furnished an insurance company shows the age 
of the deceased to be greater than stated in the application for the 
policy, such proof of death furnished some evidence as to the age of 
the insured and the insurer is entitled to have the question submitted 
under proper instructions to the jury, who may give to such evidence 
= weight to which they think it entitled under the circumstances of 
the case. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Cleveland County; F. B. Swank, Judge. 

Action by Thelma Aline Isom, a minor, by Mrs. C. G. Isom, guardian, 
against the Reserve Loan Life Insurance Company. Judgment for plain- 
tiff, and defendant brings error. Affirmed -on condition, and otherwise 
reversed and remanded for new trial. 


W. A. Briggs, of Oklahoma City, and Guilford A. Deitch and Frank 
G. West, both of Indianapolis, Ind., for plaintiff in error. 
Williams & Luttrell, of Norman, for defendant in error. 


*173 Pac. Rep. &1. 





Insurance Law Journal, Vol. 52. {Oct., 1918. 


BELLAMY v. GRAND LODGE, K. P. (No. 10048.)* 
(Supreme Court of South Carolina. July 19, 1918.) 


3. INSURANCE—INSTRUCTION—MISLEADING CHARACTER. 


Instruction that law does not favor “waivers,” that if a man can make out 
a case at all against an insurance company, it ought to pay. it, but that 
forfeitures are not favored in law, was not erroneous, as misleading 
and a discrimination against defendant. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


4. INSURANCE—FRATERNAL INSURANCE— WAIVER OF FOR- 
FEITURE—PLEADING. 

In wife's action on policy of husband’s fraternal order, it is not necessary 
for her to plead waiver of forfeiture; but she may prove it in reply 
to testimony on part of defendant tending to prove a forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from Common Pleas Circuit Court of Charleston County. 
Action by Hattie Bellamy against the Grand Lodge, Knights of Py- 
thias. From a judgment for plaintiff defendant appeals. Affirmed. 


Jacob Moorer, of Orangeburg, for appellant. 
Lee Royall, of Charleston, for respondent. 


*96 S. E. Rep. 293. 


SUPREME LODGE, KNIGHTS OF PYTHIAS, v. WILSON. 
(No. 8842.)* 


(Court of Civil Appeals of Texas. Ft. Worth. April 26, 1918.) 


1. INSURANCE—FRATERNAL INSURANCE—BY-LAWS. 

Act Cong. June 29, 1894, c. 119, § 4, provides that Knights of Pythias shall 
have power to amend their constitution, provided they do not conflict 
with laws of United States, or any state. Vernon’s Sayles’ Ann, Civ. St. 
1914, art. 5707, provides‘that any person absent for seven years shall 
be presumed to be dead. Held, that a by-law, to the effect that disap- 
pearance shall not be regarded as evidence of death until full term of 
life expectancy of assured has expired, cannot be given effect. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


2. INSURANCE— FRATERNAL INSURANCE — BY-LAWS — REA- 
SONABLENESS. 


Fraternal insurance company’s by-law that absence for seven years shall 
not be evidence of death until full term of life expectancy of insured 
has expired was unreasonable as to a policy already existing. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
*204 S. W. Rep. 891. 
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3. INSURANCE--F R A TERNAL INSURANCE—BY-LAWS—REA- 
SONABLENESS. 


A by-law of a fraternal insurance company that no recovery could be had 
upon any certificate of insured absent seven years until after the ex- 
piration of life expectancy was unreasonable as to an existing certifi- 
cate. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—CONTRACT OF INSURANCE—CONSTRUCTION. 


Insurance policy, ambiguous in its terms, will be construed most strongly in 
favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—FRATERNAL INSURANCE—TIME FOR PROOF. 


A by-law of a fraternal insurance company, providing that no action can 
be brought on a policy unless proof of death be furnished within one 
year, nor unless action is commenced within two years, does not apply, 
where plaintiff must rely upon Vernon’s Sayles’ Ann. Civ. St. 1914, art. 
5707, relating to presumption of death, to establish death. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


6. INSURANCE—PROOF OF DEATH—NECESSITY FOR MAKING. 


Where holder of certificate of fraternal insurance, relying on presumption 
arising from seven years’ absence of insured, waited seven years be- 
fore attempting to prove death, action of insurer, in refusing payment 
by reason of by-laws concerning proof of death of absentees, was of 
itself sufficient to justify finding that it would have been useless to 
attempt to ffirnish proof of death under a by-law requiring proof to 
be made within a year. 


(For other cases, see Insurance, Dec. Dig. § 789[1].) 
7. INSURANCE—FRATERNAL INSURANCE—LIMITATIONS. 


Under fraternal i insurance certificate payable only “upon satisfactory proof 
of death,” where it was impossible to establish death until after expira- 
tion of seven-year period creating presumption of death under Ver- 
non’s Sayles’ Ann. Civ. St. 1914, art. 5707, cause of action on policy 
did not accrue until then. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 
Action by Mollie Wilson against the Supreme Lodge, Knights of 
Pythias.. Judgment for plaintiff, and defendant appeals. Affirmed. 


Crane & Crane, of Dallas, and H. P. Brown, of Cleburne, for appellant. 
Flournoy, Smith & Storer, of Ft. Worth, for appellee. 
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MESSICK v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (No. 14129.)* 


(Supreme Court of Washington. July 13, 1918.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—PLEADING— 
COMPLIANCE WITH CONDITIONS. 

In an action for death benefit, complaint alleging benefit certificate was in 
full force on member’s death was not demurrable because it failed to 
allege generally that all conditions had been complied with; noncom- 
pliance being a matter of defense. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


En Banc. Appeal from Superior Court, King County; Boyd J. Tall- 
man, Judge. 

Action by Mildred M. Messick against the- National Council of the 
Knights and Ladies of Security. From judgment for plaintiff, defendant 
appeals. Affirmed. 


Thos. H. Bain, of Seattle, for appellant. 
J. Speed Smith and Henry Elliott, Jr., both of Seattle, for respondent. 


* 173 Pac. Rep. 940. 
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HYATT, State Ins. Com’r, v. BLACKWELL LUMBER CO-* 
(Supreme Court of Idaho. June 25, 1918.) 


1. CONSTITUTIONAL LAW—INSURANCE—TAX AND RECORD- 
ING FEE—DUE PROCESS OF LAW—LIBERTY OF CONTRACT. 


Laws 1913, c. 185, § 15, when applied to contracts of insurance made and 
to be performed outside of the state, covering property within the 
state, is unconstitutignal as depriving persons of liberty without due 
process of law. 


(For other cases, see Constitutional Law, Dec. Dig. § 276; Insurance, 
Dec. Dig. § 4.) 


Appeal from District Court, Kootenai County; R. N. Dunn, Judge. 

Action by W. R. Hyatt, as Insurance Commissioner of the State of 
Idaho, against the Blackwell Lumber Company to recover taxes and 
penalties. Judgment for defendant, and plaintiff appeals. Affirmed. 


T. A. Walters, Atty. Gen., J. P. Pope, A. C. Hindman, and J. Ward 
Arney, Asst. Attys. Gen., and Black & Wernette, of Coeur d’Alene, for 
appellant. 

John P. Gray and W. F. McNaughton, both of Coeur d’Alene, for 
respondent. 


Rice, J. Sess. Laws 1913, c. 185, § 15, p. 600, reads as follows: 

“All persons, firms, companies or corporations, obtaining fire insurance 
upon property situated in this state, in companies not authorized to 
transact business in this state, shall file with the Insurance Commissioner 
a statement or declaration under oath setting forth the name of the 
company and its location, the number of the policy, the amount of in- 
surance, rate, premium and description of property insured in such un- 
authorized company, and shall be required to pay a tax thereon of ten per 
cent. of the premiums paid on such policies to the said Insurance Com- 
missioner; and shall pay a further fee to the commissioner of one dollar 
on each policy in such unauthorized company for making record of said 
statement or declaration which record shall be kept for the information 
of the insurance department of this state. 

“If any person, firm, company or corporation obtaining fire insurance 
in such unauthorized company, shall fail or neglect for twenty days 
after taking such insurance to file the report and to pay the taxes and 
fees herein provided to be paid to the Insurance Commissioner, the insur- 
ance commissioner is hereby authorized to begin suit against such person, 
firm, company or corporation, in any court of competent jurisdiction, in 
his name as Insurance Commissioner, for said taxes and fees, and in 
addition thereto shall recover from such person, firm, company or cor- 
poration in any such suit a penalty equal to the amount of said taxes so 
unpaid, plus the sum of one hundred dollars. The Attorney General 
of the state shall file and prosecute all such suits when requested so to 
do by the Insurance Commissioner, and the moneys so recovered shall 
be paid to the State Treasurer as other fees received by the Insurance 
Commissioner.” 

The respondent obtained insurance in such unauthorized companies 
and paid to them $5.943.16 as premium upon 110 insurance policies. A 


*173 Pac. Rep. 1083. - 
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statement or decaration under oath was filed with the Insurance Com- 
missioner, setting forth the names of the companies and their location, 
the number of each policy, the amount of insurance, rate, premium, and 
description of the property insured; but respondent refused to pay the 
10 per cent. tax and $1 per policy for making record of such insurance. 
This action was instituted to recover the tax and the $1 recording fee 
for each such policy, and in addition a penalty equal to the amount of 
the taxes so unpaid and $100 provided for by the statute, amounting in 
all to $1,508.64. The court found that all the contracts of insurance 
referred to in the complaint, and involved in this case, were made and 
were to be performed outside of the state of Idaho, and that any losses 
covered by the same were payable outside of the state; that the contracts 
were valid at the place where made and where they were to be performed. 
The court further found that none of the compaffies had an agent within 
the state soliciting insurance, and did no act relating thereto within the 
state, and that none of the companies were engaged in doing business in 
the state at the time the insurance was procured or written. Judgment 
was entered in favor of the defendants, from which this appeal is 
prosecuted. 


It is urged that the law quoted above is repugnant to the Fourteenth 
Amendment of the federal Constitution, in that it deprives persons of 
liberty and property without due process of law, and denies to persons 
within its jurisdiction the equal protection of the laws. 


[2, 3] In considering the application of the federal Constitution to 
this question, we are concluded by the decisions of the federal Supreme 
Court. The case falls within the rule laid down in Allgeyer v. Louisiana, 
165 U. S. 578, 17 Sup. Cts 427, 41 L. Ed. 832. In that case it is said that: 


The “liberty” mentioned in the Fourteenth Amendment means “not 
only the right of the citizen to be free from the mere physical restraint of 
his person, as by incarceration, but the term is deemed to embrace the 
right of the citizen to be free in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live and work where he will; to 
earn his livelihood by any lawful calling; to pursue any livelihood or 
avocation, and for that purpose to enter into all contracts which may be 
proper, necessary, and essential to his carrying out to a successful con- 
clusion the purposes above mentioned.” 


In the case of New York Life Ins. Co. v. Dodge, 246 U. S. 357, 38 
Sup. Ct. 337, 62 L. Ed. ——, it is said: 


“Tn Allgeyer v. Louisiana, supra, we held a Louisiana statute invalid 
which undertook to restrict the right of a citizen whilegwithin that state 
to place-insurance upon property located there by contract made and 
to be performed beyond its borders. We said, ‘The mere fact that a 
citizen may be within the limits of a particular state does not prevent his 
making a contract outside its limits while he himself remains within it,’ 
and ruled that under the Fourteenth Amendment the right to contract 
outside for insurance on property within a state is one which cannot be 
taken away by state legislation. So to contract is a part of the liberty 
guaranteed to every citizen. The doctrine of this case has been often 
reafirmed and must be accepted as established.” 


[1] As applied to such transactions as were had in this case, the 
statute is unconstitutional. It is an abridgment upon the freedom to con- 
tract which the Fourteenth Amendment guarantees. If any such restric- 
tion should be upheld as an exercise of the taxing power of the state, the 
burden may be increased until it becomes prohibitive. Allgeyer v. Loui- 
siana, supra; Nutting v. Massachusetts, 183 U. S. 553, 22 Sup. Ct. 238, 
46 L. Ed. 324; Dalamater v. S. D,. 205 U. S. 93, 27 Sup. Ct. 447, 51 L. 
Ed. 724, 10 Ann. Cas. 733; N. Y. Life Ins. Co. v: Head, 234 U.S. 149, 
34 Sup. Ct. 879, 58 L. Ed. 1259; Provident Savings, etc., Society v. 
Kentucky, 239 U. S. 103, 36 Sup. Ct. 34, 60 L. Ed. 167, L. R.A. 1916C, 
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572; New York Life Ins. Co. v. Dodge, supra. See, also, the case of 
Hooper v. California, 155 U. S. 648, 15 Sup. Ct. 207, 39 L. Ed. 297. 

The action in the court below was instituted by George F. Steele, 
who at that time was Insurance Commissioner of .the state. Since the 
trial of the case was had, W. R. Hyatt has succeded Steele in the office 
of Insurance Commissioner. An order will therefore be made substituting 
Hyatt as appellant in this court. 

The judgment is affirmed. No costs awarded. 

Budge, C. J., and Morgan, J., concur. 


JOHNSON v. FARMERS’ INS. CO. (No. 32053.)* 
(Supreme Court of Iowa. July 1, 1918.) 


1. INSURANCE—APPLICATION—WAIVER OF NECESSITY. 

Where it was uniform practice of insured to issue policies on applications 
prepared and signed by its agent, the name of the agent appearing 
underneath that of insured to show that insured’s name had been 
signed by agent, the company thereby waived necessity of application 
by insured. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


2. INSURANCE—AGENCY—EXISTENCE—“INSURANCE AGENT.” 
Under Code, §§ 1749, defining an agent of a company dealing in insurance 
other than life, every person who in any manner, directly or indirectly, 
transacts business for such company is an agent of such company. 
(For other cases, see Insurance, Dec. Dig. §. 75.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance Agent.) 


3. INSURANCE—ACTIONS—EVIDENCE—DELIVERY OF POLICY. 

Evidence that insurer’s agent promised insured to take care of the policy 
and deposit it in his safe is competent testimony on the question of a 
delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 


4. INSURANCE—NEGLIGENCE OF AGENT—EVIDENCE—CON- 
TRIBUTORY NEGLIGENCE. 

In an action against insurance company for damages caused by negligence 
of its agent in not forwarding application, evidence that agent promised 
applicant to deposit policy in his safe is admissible on question of 
contributory negligence. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


5. INSURANCE—NEGLIGENCE OF AGENT—FAILURE TO FOR- 
WARD. 

Where it was the practice of an insurance agent to secure data from 
applicant and to prepare and sign application, and insurance .com- 
pany had acquiesced in such practice and issued its policy on such 
application, the company was liable for damages for negligence. of 


a AN er nL oS eo cathe hte deeaaoaabloaicidhng shseenieaeieaics aie apkes 
*168 N. W. Rep. 264. : 
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agent in not preparing and submitting an application after agreement 
so to do and acceptance of premium. 


(For other cases, see Insurance, Dec. Dig. § 93.) 


6. INSURANCE — REJECTION OF APPLICANT — NOTICE TO 
APPLICANT. 


Where applicant paid premium under agreement of agent to prepare, sign, 
and forward application and deposit the policy, when received, 
his safe, the fact that applicant did not sign application or paler 
if policy had been issued does not relieve company or agent from 
notifying applicant upon rejection. 

(For other cases, see Insurance, Dec. Dig. § 130[5].) 


13. INSURANCE—AGENT’S FAILURE TO SEND APPLICATION— 
DAMAGES. 


In action against insurance company for negligence of agent in failing 
to send application to company, applicant can recover as damages only 
amount of actual loss, and not amount of policy. 


(For other cases, see Insurance, Dec. Dig. § 93.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 

Action at law to recover damages on account of neglect of defend- 
ant’s agent. Verdict and judgment for plaintiff, and defendant appeals. 
Modified and affirmed. 

The material facts are stated in the opinion. 


Deacon, Good, Sargent & Spangler and Dawley, Jordan & Dawley, 
all of Cedar Rapids, for appellant. 

Rickel & Dennis, of Cedar Rapids, C. W. Kepler & Son, of Mt. 
Vernon, and C. J. Lynch, of Mechanicsville, for appellee. 


Weaver, J. The plaintiff’s original petition alleged that on June 11, 
1911, she was the owner of certain described property in the city of 
Lisbon, Iowa, and for many years had kept the residence building and 
contents thereof insured in the defendant company; that on June 25, 
1916, she procured from the defendant a policy of insurance on said 
property for a period of five years; that by inadvertence at the expiration 
of said period the policy was not immediately renewed, but a short time 
thereafter to wit, July 20, 1911, one Runkle, who was the defendant’s 
agent, notified plaintiff's husband, E. A. Johnson, that the policy had 
lapsed, and solicited a renewal thereof, and thereupon plaintiff's husband, 
acting in her behalf, and Runkle, acting for the defendant, orally agreed 
upon the issuance of a policy of insurance for the sum of $2,800 on the 
dwelling house, $1,000 upon its contents, and $700 on the house. She 
further alleged that the agent made a minute of the data necessary for 
him to have in order to report the transaction to the company and 
to obtain the policy thereon, and promised that said insurance should 
be made effective for three years from 12 o’clock noon of that day, and 
the said E. A. Johnson, on the same day and in consideration of such 
promised insurance, paid to said agent the agreed premium thereon. It 
is further alleged that at the time of this transaction the agent suggested 
that he had a fireproof safe which he used for the safe-keeping of 
policies, and, if permitted, he would deposit the plaintiff’s policy there 
when received from the company; that, relying upon said agent to make 
the proper report to the company and secure the insurance of a policy, 
and believing that this in fact had been done, and that the property was 
duly insured according to the agreement, she made no further inquiry 
about it until, February 15, 1914, her said dwellimg and its contents were 
destroyed by fire, when she discovered that said agent had negligently 
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failed to report the transaction to the company and did not in fact 
procure the issuance of a policy. Notice of loss was immediately given 
to the defendant, which denied liability on the ground that no policy 
had been issud to her. Thereupon this action was begun to recover dam- 
ages to the amount of the insurance which had been agreed upon with 
defendant’s agent and paid for as above alleged. Thereafter plaintiff 
filed an amended and substituted petition, stating the alleged facts with 
more particularly, and, among other things, averred that said agent was 
duly authorized by defendant to solicit insurance from property owners 
and collect premiums on such insurance and to receive from defendant 
for its patrons the policies issued by it; that the agent, with the knowledge 
and consent of the defendant, had customarily himself prepared the 
applications for policies and forwarded same without ‘the signature of 
the applicants except as written thereon by himself, and that defendant 
had recognized his authority so to do by accepting such applications and 
issuing policies thereon, and that this custom and manner of the agent 
in doing business was also known and relied upon by plaintiff’s husband 
and agent, and in such reliance the premium was paid. The plaintiff 
further alleges that the failure to transmit the premium to the company 
and to procure the issuance of the promised policy was occasioned by 
the negilgence of defendant’s agent, and without negligence on her part, 
and that because thereof she has suffered damages to the amount of the 
insurance which had been agreed upon. Answering the claim thus 
stated, defendant denied that any policy was ever issued to the plaintiff, 
or that it ever agreed or undertook to issue such policy or became in any 
manner liable to her on account of the loss of the property. It is further 
pleaded that immediately after the fire plaintiff claiming to have been 
insured, notified defendant of her loss, and asked for blanks on which 
to make formal proof thereof. In the same notice plaintiff stated that the 
property was insured about August 1, 1911, but the policy was not in her 
possession. Because of the giving of such notice and the making of 
such claim, defendant says it relied ‘upon the fact that no policy had been 
issued as a sufficient defense, and therefore denied all liability, and em- 
ployed counsel and incurred expense to sustain such defense, and that 
plaintiff is therefore estopped to assert any claim for a recovery of 
damages arising from the negligence of defendant’s agent. There was 
a trial to a jury resulting in verdict and judgment for the plaintiff 
for the full amount of her claim. 


Before taking up the several assignments of error argued by ap- 
pellant, it will clarify the situation to mention certain matters of fact 
disclosed by the record. There was evidence from which the jury could 
find that in July, 1911, W. H. Runkle was the defendant's agent in the town 
of Lisbon and had transacted business as such with the plaintiff or 
her husband who acted as her agent; that as agent for the defendant 
Runkle had solicited many property owners in that vicinity to insure 
their property with the defendant and collected the premiums therefor; 
that it was his uniform practice not to require such property owners to 
sign written applications for the insurance desired, but, having obtained 
the data required, he himself filled out the applications and signed the 
names of the property owners thereto, adding to each of such signatures 
the words, “By W. H. Runkle”; that the applications thus made and 
signed were regularly accepted by the defendant, and policies issued 
thereon; that said agent and his manner of doing such business was well 
known to the plaintiff or to her husband, who represented her in said 
matters; that said agent personally solicited the renewal of said insurance, 
and entered into an agreement with plaintiff's husband to procure a 
policy for her as alleged in the petition, and obtained the necessary data 
to enable him to report the transaction to the company, and received 
the premium to be paid for such insurance. The jury also could properly 
have found that the time when the premium was paid Runkle said he 
Vol. LIT-—32. 
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would deposit the policy when received in his safe, where it would be 
securely preserved, but that in truth he neglected to report to the de- 
fendant said application or agreement for a renewal of the insurance, or 
to turn over to defendant premium collected thereon by him, and that 
by reason of such neglect no policy was. in fact ever issued. 


Numerous other facts of more or less relevance are either admitted 
or find support in the testimony, and so far as the same may appear 
necessary to the proper disposition of the appeal they will be hereinafter 
mentioned more specifically. 

I. The first proposition argued for appellant is, in substance, that 
plaintiff could not rightfully expect a policy to be issued to her through 
Runkle, who was no more than a soliciting agent, until she had signed 
an application, and to sign her name thereto he was in such respect her 
agent, and not the agent of the company, and in such case the company is 
not liable for the consequences of his neglect. 

[1-4] But nothing is claimed for the plaintiff, as we understand the 
situation, because of Runkle’s failure to subscribe her name to an ap- 
plication. The evidence as to his manner of doing business and of the 
company’s acquiescence therein by its issuing policies on his reports with 
forms of application made and signed by himself shows a voluntary waiver 
by the company of the necessity of written application by the property 
owner. If it saw fit to do business on that basis and issue policies upon 
risks so solicited and obtained, it is not in position to plead, in avoidance 
of liability so incurred that its agent was in any respect acting as agent 
for the property owner. There is no magic in the mere name “soliciting 
agent,” “recording agent,” or “general agent.” Our statute provides that 
every person who shall in any manner, directly or indirectly, transact 
business for any insurance company is the agent of such company. 
Code, §§ 1749, 1750. The scope and extent of his authority is shown, 
not merely by reference to his title or to his written commission or 
credentials, but by the business which he is permitted to do and perform, 
and does do and perform in the company’s name, or by its apparent 
acquiescence and consent. His act in that behalf is the company’s act 
and his neglect with respect to such business is the company’s neglect. 
It may well be possible that in so far as concerns Runkle’s promise to 
deposit the policy in his safe when it was received from the company, 
it was his individual undertaking, and that had he received. and held 
the policy he would not as such depositary or bailee be considered the 
representative of the company, but the fact of such promise would never- 
theless be competent testimony on the question of a delivery of the policy 
so received, and where the policy is not issued or not received, and the 
company or its agent is charged with negligence in that respect, evidence 
of that promise would also be admissible upon the question of plaintiff's 
contributory negligence. , 


{5] II. Counsel say that the company could not itself have lawfully 
subscribed plaintiff's name to the application, and therefore could not 
authorize Runkle to do so or ratify his act in doing it. All this may 
be admitted without conceding it has any material application to the case 
now before us. There is nothing in the law which prohibits an insurance 
company from issuing a policy without formal written application of any 
kind or upon the written or oral report of its agent, and if, as the jury 
could fairly find from the evidence, the appellant had adopted a course of 
business in which its agent, Runkle, was authorized to solicit. insurance 
without taking written applications from the property owner therefor, 
and to collect the premium thereon in advance, and had been accustomed 
to issue its policies upon Runkle’s report of such business without any 
accompanying written applications, or to issue them upon applications 
showing under their face that they had not only been filled out by Runkle, 
but signed by the names of the property owners, also written by Runkle, 
it cannot be heard to deny its liability in this action merely because 
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plaintiff concedes that she signed no written application for the insurance 
which she says was agreed upon with the agent and for which she paid 
the stipulated premium. That such was the manner and method of 
business between the appellant and its agent and their patrons generally 
is shown without substantial dispute. The records of the company sub- 
peenaed into court show that Runkle was an active agent securing num- 
erous risks for the appellant in and about the town of Lisbon, and that 
without exceptidn these policies were issued without written applications, 
except such as were signed by Runkle himself. More than 200 such ap- 
plications so prepared by him during the two-year period covering the 
time in question, and on which appellant had issued policies, were exhibited 
in court. Under such circumstances the precedents relied upon by ap- 
pellant which emphasize the distinction between a soliciting agent and 
agents having a wider scope of authority are not controlling on this 
appeal. If the authority actually given the agent, or the authority which 
the appellant apparently permitted him to exercise, was such as to justify 
the plaintiff in agreeing with him upon the terms of insurance, paying 
him the premium thereon and relying upon him to report the same to 
his company, either orally or with an application made by himself, and 
obtain for her a policy embodying such agreement, and he failed and 
neglected to report such agreement to the appellant or to transmit to 
appellant the premium collected, and failed to notify plaintiff of the true 
situation, and she, as a person of ordinary care and prudence, was led 
to believe, and did believe, that the insurance for which she had paid 
had been duly effected, then the negligence of the agent is chargeable to 
the appellant and plaintiff may recover her damages See Duffie v. Ins. Co., 
160 Iowa 19, 139 N. W. 1087, 46 L. R. A. (N. S.) 25; Ins. Co. v. Neafus, 
145 Ky. 563, 140 S. W. 1026, 36 L R. A. (N. S.) 1211; Boyer v. Ins. Co., 
86 Kan. 442, 121 Pac. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671. 


[6] III. It is argued that, even conceding that recovery may be had 
from an insurance company for damages caused by the negligence of a 
soliciting agent, it must first appear that plaintiff has done all she is 
required to do, and that, to use the language of counsel, “Inasmuch as a 
written application was required with the name of applicant signed there- 
to,” then until such application had been signed by herself or by her agent, 
she has not done all which was required by her, and she is not entitled 
to a verdict. What we have already said concerning the alleged neces- 
sity of a written application duly signed sufficiently covers this exception, 
and it is sufficient here to say that the objection is without merit. 

The further point is made that Runkle’s agreement, if any, to receive 
and hold the policy on deposit for the plaintiff was not within the scope 
of his authority as appellant’s agent, and in that respect he must be 
considered as plaintiff's agent, and that his failure to notify her that no 
policy had been issued was negligence only with respect to his agency for 
her, and not to his agency for the company. The premises thus laid down 
may, for the purposes of this case, be admitted, but the conclusion as 
stated does not follow. The duty to notify plaintiff if defendant re- 
fused to issue the policy for which she had paid was one which the 
company or Runkle as its agent was bound to perform with reasonable 
promptness, without any reference whatever to the agreement of Runkle 
to hold the policy on deposit for her. Neither he nor the company for 
which he acted could take her money in payment of the agreed premium, 
and, without notice of a refusal to insure and without offer to return .the 
money, escape liability merely because she did not appear and demand ac- 
tion on their part before the loss occurred. 

IV. Defendant’s plea of estoppel is to the following effet: When 
the loss occurred plaintiff, as we have said, gave notice of it to the 
defendant, and asked for blanks upon which to make formal proofs. In 
the same connection the notice stated that the policy was not in plaintiff’ s 
possession, but the fact that the property was insured and the premium 
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paid was without question, and she demanded payment accordingly. The 
original petition, as recited in our preliminary statement set out with 
considerable fullness plaintiff’s alleged dealing with the company through 
Runkle, the agreement upon a policy of insurance, the payment of the 
premium, Runkle’s promise to report to the company and procure the 
issuance of a policy, plaintiff's reliance on said promise, Runkle’s negli- 
gence with respect thereto, his failure to return the premium paid, and 
the loss of the property by fire, and demand for judgment for the damages 
so sustained. The amended and substituted petition restated such alleged 
facts, expanding the statement somewhat to include a more detailed 
recitation of the facts concerning the negotiation and dealing with Runkle 
as the defendant’s agent, and the defendant’s method and manner of 
doing business by and through Runkle. In both the original and sub- 
stituted petitions it is alleged that the amount of insurance agreed upon 
was $3,800, and that the loss of the property by fire exceeded that amount, 
and in each there is a prayer for $3,800, with interest. 

[7] It is the theory of appellant that the notice given to it by 
plaintiff immediately after the fire indicated that the claim so made was 
upon an alleged right to recover upon a policy or contract of insurance, 
and that, relying upon such notice as a true statement of the nature of 
plaintiffs demand, and upon the fact that no policy had been issued, 
defendant denied all liability to the plaintiff and employed counsel and 
incurred expense in preparing such defense, and that by reason of these 
facts. the plaintiff is estopped to claim or have a recovery in this action 
for damages on account of the agent’s negligence. The claim to recover 
upon the latter ground is said by counsel to be a material “change of 
front” by the plaintiff, and that such change will not be allowed to the 
defendant’s prejudice. In support of this defense appellant offered in 
evidence the written notice given by plaintiff to defendant soon after 
the fire, but on plaintiff's objection to its materiality, and because the 
matter sought to be shown constituted neither a defense nor an estoppel, 
the offer was denied, and this ruling is assgined as error. If we were 
to hold the evidence competent there would be no prejudicial error in the 
ruling. The notice had been pleaded and set out by the defendant in hec 
verba in its answer, and plaintiff in her reply had specifically admitted it. 
all of which was already before the jury. We further hold there was 
no prejudice in the ruling, because for reasons hereinafter stated we are 
clear that said notice or letter to the company does not constitute a 
ground of estoppel. 7 

[8, 9} In further support of the plea of estoppel it is said that prior 
to the commencement of the action the plaintiff commenced another 
action against defendant in the superior court of Cedar Rapids, in which, 
as we understand the statement in argument, she sought to recover judg- 
ment against defendant for this same loss or damage, but had withdrawn 
or dismissed her action before the same was submitted. In this same 
connection defendant called as a witness the clerk of the superior court, 
who produced a “package of papers” said to be “the files in the case 
of Iva M. Johnson v. Farmers’ Insurance Co., and identified the petition, 
amendment to petition, answer,.amendment to answer and original notice 
in such proceeeding, and offered the several papers in evidence. Plaintiff's 
objection to these exhibits as incompetent, irrelevant, immaterial, and as 
showing no estoppel or defense to plaintiff's present action was sustained. 
Of this ruling also complaint is made. The proceedings in the superior 
court were not pleaded either as a defense or prior adjudication or as 
ground of abatement. Indeed the fact that any such suit had even been 
begun in any court is nowhere shown or suggested in the record until it 
more or less vaguely or inferentially appears in the introduction of the 
defendant’s evidence, and the exclusion of the testimony may well be 
sustained on the theory of its entire irrelevancy. Moreover, the several 
papers in question are offered simply by name, without anything by which 
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this court can say that their contents did or did not have any material 
bearing upon the issues in this case. In the absence of any showing in 
this respect, the ruling below will be presumed to be right. 


[10] The trial court appears at first to have held that the alleged 
estoppel was well pleaded, but before the case was submitted reached 
the conclusion that nothing was shown on which the jury could properly 
find that an estoppel had been established. In this there was no error. 
Assuming, as we must for the purposes of this appeal, that plaintiff 
had arranged in good faith with Runkle as appeliant’s agent for insurance 
upon her property, and had paid him the premium thereon under the 
circumstances shown by the testimony in her behalf, it is putting it 
very mildly to say it ought not to bé held as a matter of law that she 
could not reasonably rely upon said agent to perform his agreement, or 
reasonably understand and believe that a policy had been issued to her; 
and if on the day following the fire, still acting on the understanding 
and belief that her insurance had been so perfected, she notified defendant 
of the loss, and stated her claim to have been so insured, and demanded 
payment of her damages accordingly, at the same time disclosing the fact 
that the policy for which she had contracted was not in her possession, 
it would be an extraordinary example of the sacrifice of justice to technic- 
ality to say that, if on closer examination into the situation it should be 
developed that the agent had neglected his duty to report the matter to 
the company, or the company, being notified, had through some oversight 
failed or neglected to issue the policy, the plaintiff was nevertheless estop- 
ped to demand her rights in the premises because in her letter to the 
company she had demanded payment of insurance instead of damages for 
failure to insure. No precedent cited in argument goes to this extent, 
or even approaches it. There is no necessary inconsistency between the 
claim stated by plaintiff in her notice of loss and that which she asserts 
in her pleadings in this case. She admits at the outset that she has no 
policy to exhibit; she does not allege that she ever personally received 
or had such policy in her possession, but she does say that she paid for 
such insurance and is entitled to the indemnity thus purchased. And if 
we assume, as we must, the truth of the case made by her on the trial, 
she was insured in the very substantial sense that she was entitled to be 
made whole by the company, whether it be called a contract, indemnity, or 
damages, for the failure of the agent to furnish the policy or to return her 
money with a refusal to insure. If as she claims and as her testimony 
tends to show she was misled into the belief that the insurance had been 
perfected, and that she was entitled to demand payment as upon a con- 
tract of indemnity, her mistake in this respect was occasioned by the 
defendant itself or by the conduct and representations of its agent in the 
transaction of its business, and it would be a striking perversion of legal 
principle which would permit the defendant to make use of such mistake 
induced by its own agent to escape liability for her loss. Duffie v. Ins. 
Co., 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. (N. S.) 25; Boyer v. Ins. 
Co., 86 Kan. 442, 121 Pac. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 
671. It is not conceivable that appellant suffered any prejudice or injury 
because of the form of plaintiff's notice of loss. 

[11] V. Defendant also pleads and argues that the form of policy 
which would have been issued to plaintiff had her insurance’ been perfected 
contained a provision barring action thereon if suit be not begun within 
one year after her loss; that her right to bring this action for damages 
because of the agent’s negligence is subject to the same limitation; and, 
as this action was not begun within the year, her right to maintam the 
same is barred. As sustaining this proposition, special reliance is placed 
upon Barre v. Ins. Co., 76 Iowa, 609, 41 N. W. 373, and Green v. Ins. 
Co., 91 Iowa, 615, 60 N. W. 189, which decisions in turn cite and apply 
the rule followed in Smith v. Ins. Co., 64 Iowa, 716, 21 N. W. 145, and 
Hubbard v. Ins. Co., 33 Iowa, 325, 11 Am. Rep. 125. In each and all of 
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these precedents action was brought to recover indemnity upon an alleged 
oral contract of insurance, except perhaps in the Barre Case, where the 
petition declared upon an oral contract to issue a policy, but in none was 
there any suggestion of a claim to recover damages for negligence. It 
was therefore very properly held that if the agreement to insure or to 
issue a policy was to be treated as a contract of insurance, the court 
would presume, in the absence of evidence to the contrary, that the policy 
so contemplated was in the usual form then being issued by the company 
for the insurance of such risks, and that the conditions therein provided 
would be applicable to the contract sued upon. All this may be correct, 
but it does not follow that, because an action upon the policy, had one 
been issued, or upon an oral agreement. of insurance, would have been 
barred, the same limitation must be applied to an action to recover dam- 
ages for the neglect of appellant’s agent to effect a contract of insurance, 
either written or oral. The parties are in accord upon the proposition 
that there was no contract of insurance. Plaintiff’s claim is that the de- 
fendant’s agent, acting within the apparent scope of his authority, under- 
took to obtain such a contract and provide her with insurance, but negli- 
gently failed so to do, and she demands recovery, not because she was 
insured, but because she was. not insured, and because her want of 
protection in this respect is due to the neglect of the defendant’s agent. 
Generally speaking, an action to recover damages on account of negligence 
may be brought at any time within the statutory period of two years 
(Code, § 3447) ; ; and, in the absence of any showing bringing the case 
within any of the exceptions to that provision, it is not within the province 
of the court to abbreviate the period so fixed. 

VI. Appellant criticizes several of the paragraphs of the court’s 
charge to the jury. The appellant’s abstract at this point is contradictory 
and confusing. It is there shown that upon hearing the defendant’s 
motion for new trial the court made and entered its ruling as follows: 


“Though opportunity was given no exceptions were taken to the 
court’s instructions, and the motion for new trial is overruled and judg- 
ment confirmed.” 


So far as we are able to ascertain from the abstract, this ruling and 
record has never been changed or amended. In an earlier portion of the 
record there is, however, a statement of objections to parts of the court's 
charge purporting to have been made before such charge was read to the 
jury. In our opinion upon the record as it stands this court could prop- 
erly treat the case as one in which there is no exception to the court’s 
charge, but we have examined the objections which are said to have been 
raised before it was read to the jury, and find that in all essential respects 
such objections are controlled by the conclusion we have already an- 
nounced, and no reversible error appears in the paragraphs of the charge 
which are there challenged. 

[12] Of exceptions taken to rulings on the admission of testimony 
it may also be said that such rulings are, for the most part, sustained by 
our view of the law as hereinbefore expressed. Moreover, the “propo- 
sitions relied upon by the appellant for a reversal,” in so far as they 
relate to these rulings, are entirely too general in form, and fail to dis- 
close the error which counsel had in mind in framing the assignment. 

[13] VII. The verdict is said to be excessive even upon plaintiff's 
own theory of her case. It appears that the insurance for which she 
arranged with Runkle included the sum of $1,000 upon the contents of the 
dwelling. In proving the amount of her actual loss she testified to having 
listed the articles of personalty so insured, and fixed their aggregate value 
at $813.75. The verdict of the jury indicates quite clearly that a recovery 
was allowed for a sum equal to the entire amount of the contemplated 
insurance, including $1,000 on the contents of the house. The verdict is 
therefore in excess of the damages which plaintiff would be entitled to 
recover on any theory of her case to the amount of $186.25, and interest 
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thereon at the rate of 6 per cent from the date of the loss until the date 
of the judgment below. 

For the reasons hereinbefore stated, the cause will be remanded for 
modification of the judgment as above indicated, and, as so modified, will 
stand affirmed. One-fourth of the costs of the appeal will be taxed to 
the appellee, and all other costs taxed to the appellant. 

Modified and affirmed. 

Preston, C. J., and Gaynor and Stevens, JJ., concur. 


TODD et al. v. TRADERS’ & MECHANICS’ INS. CO. et al.* 
(Supreme Judicial Court of Massachusetts. Middlesex. June 26, 1918.) 


3. INSURANCE—FIRE INSURANCE—NEGLIGENCE OF INSURED. 


Mere negligence on the part of insured does not prevent recovery on a 
policy of fire insurance, one of the objects of which is to protect in- 
sured from losses due to carelessness. 


(For other cases, see Insurance, Dec. Dig. § 428.) 


4. INSURANCE— FIRE INSURANCE—FRAUD OR RECKLESS 
NEGLIGENCE. 


An insurer against fire is not liable for a fraudulent loss due to the in- 
tentional destruction of the property by insured or to such reckless 
and inexcusable negligence as tends to show fraudulent purpose or 
design. 

(For other cases, see Insurance, Dec. Dig. §§ 428, 429.) 


5. INSURANCE—FIRE INSURANCE—NEGLIGENCE—EVIDENCE 
—VIOLATION OF STATUTE. 

That insured in setting fire to grass on his own premises without permit 
violated a statute may be considered as evidence of his negligence in 
his actions on fire policies covering buildings burned. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


6. INSURANCE—FIRE INSURANCE—NEGLIGENCE OF _IN- 
SURED—BURDEN OF PROOF. 

In actions on fire policies, the burden was on the insurers to show they 
were relieved from liability by the act of the insured alleged to have 
caused the fire. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


7. INSURANCE—FIRE INSURANCE—VIOLATION OF STATUTE 
—QUESTION FOR JURY—STATUTE. 

Insured’s action in setting fire to grass on his premises without permit, 
in violation of St. 1911, c. 244, § 1, did not, as matter of law, preclude 
him from recovering on his fire policies ; it being a question of fact 
for the jury amend his act was a contributing cause or merely a 
condition of the loss. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
* 120 N. E. Rep. 142. 





476 Insurance Law Journal, Vol. 52. [ Oct., 1918. 


Exceptions from Superior Court, Middlesex County; Charles U. Bell, 
Judge. 

Actions by C. L. Todd and others against the Traders’ & Mechanics’ 
Insurance Company, the Worcester Mutual Fire Insurance Company, the 
Quincy Mutual Fire Insurance Company, the Middlesex Mutual Fire In- 
surance Company, the Holyoke Mutual Fire Insurance Company, and the 
Dorchester Mutual Fire Insurance Company. Verdicts for plaintiffs, 
and defendants except. Exceptions overruled. 


Warner, Stackpole & Bradlee, of Boston (J. G. Palfrey and R. J. 
Cotter, both of Boston, of counsel), for plaintiffs. 

Harold Williams, Jr., and Edward C. Mason, both of Boston (Barker 
& Wood, of Boston, of counsel), for defendants. 


De Courcy, J. These are six actions ‘upon fire insurance policies, in 
the Massachusetts standard form, to recover for loss or damage by fire. 
The plaintiffs owned the premises as trustees under the will of George 
G. Tarbell, deceased; and the plaintiff Tarbell was the sole beneficiary. 
The buildings insured consisted of a dwelling-house, barn and shed, sit- 
uated in the town of Lincoln. It appears that about one hundred feet back 
from the barn and extending parallel with it was a raspberry bed a few 
feet wide. Along the side of the bed away from the barn was a two-foot 
grass path; and beyond this was a garden patch, about seventy by one 
hundred feet in size. 

On March 13, 1915, Mr. Tarbell and his wife drove over to the 
premises, from Winchester, and he spent most of the afternoon working 
on the raspberry bed, “raking it over and cleaning out loose ends,” etc. A 
question arose with reference to the grass path, and some discussion as to 
whether it would be better to burn it over rather than rake it. To Mrs. 
Tarbell’s question, “wouldn’t you scorch the raspberries?” he said, “I 
don’t believe so; let us go and see.” He further testified, “I took a match 
and when I lit the match the grass was hanging over into the bed and I 
lit the grass hanging over into the bed to see if it would scorch the rasp- 
berries.” Flames flared up and Mr. Tarbell, being satisfied with his ex- 
periment, stamped them out. Then, looking up, he saw a little flame 
starting fifteen or twenty feet the other side of the raspberry bed. He 
summoned help to his assistance, and they used every effort to extinguish 
the fire; but when the fire department arrived ten minutes later the barn 
was on fire. 

The contention of the defendants is that the plaintiffs cannot recover 
on the policies because the fire was started by Mr. Tarbell in violation of 
St. 1911, c. 244, § 1, which reads as follows: 


“It shall be unlawful within any city, or within any town which ac- 
cepts the provisions of this act, for any person to set a fire in the open 
air between the first day of March and the first day of December except 
by the written permission of the forest warden, or the chief of the fire 
department or, in cities that have such an official, the fire commissioner : 
Provided, that debris from fields, gardens and orchards, or leaves and 
rubbish from yards may be burned on ploughed fields by the owners, 
thereof, their agents or lessees; And provided, further, that persons above 
eighteen years of age may maintain a fire for a reasonable purpose upon 
sandy or barren land, if the fire is enclosed within rocks, metal or other 
noninflammable material. In every case such fire shall be at least two 
hundred feet distant from any forest or sprout lands, and at least fifty 
feet distant from any building, and shall be properly attended until it is 
extinguished. The forest warden shall cause public notice to be given 
of the provisions of this section, and shall enforce the same. Whoever 
violates the provisions of this section shall be punished by a fine of not 
more than one hundred dollars, or by imprisonment for not more than on? 
month, or by both such fine and imprisonment.” 
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It is undisputed that the town of Lincoln had duly accepted this 
statute, and that Mr. Tarbell had no “written permission.” Although the 
meager bill of exceptions does not disclose the special questions which 
were submitted to the jury, and does not purport to contain all the materiah 
evidence, we assume that the fire was not set on “ploughed fields,” within 
the meaning of the statute, and that the question whether said violation 
of the statute prevents a recovery on the policies as matter of law is open 
to the defendants on their motions for directed verdicts. 

[1,2] In actions of tort (where the question generally arises), while 
a plaintiff cannot obtain the aid of a court to relieve him from the direct 
consequence of his own illegal act (see Banks v. Highland St. Ry., 136 
Mass. 485, Brunelle v. Lowell Electric Light Corp., 188 Mass. 493, 74 N. E. 
676), the mere fact that he was violating a statute or ordinance when in- 
jured does not necessarily prevent his recovery. Such violation is con- 
sidered “evidence of negligence” on the part of the violator, as to all 
consequences that the statute intended to prevent. Bourne v. Whitman, 
209 Mass. 155, 95 N. E. 404, 35 L. R. A. (N. S.) 701; Berdos v. Tremont 
& Suffolk Mills, 209 Mass. 489, 95 N. E. 876, Ann. Cas. 1912B, 797. If 
however, his violation of law was merely a condition of an attendant cir- 
cumstance of his injury, and not a proximate contributing cause, he may 
recover from the wrongdoer. Newcomb v. Boston Protective Department, 
146 Mass. 596, 16 N. E. 555, 4 Am. St. Rep. 354. For instance, in Moran 
v. Dickinson, 204 Mass. 559, 90 N. E. 1150, 48 L. R. A. (N. S.) 675, it was 
held that a boy less than sixteen years of age, who was injured by reason 
of a defect in an elevator which he was operating in violation of a statute, 
was entitled to go to the jury. The plaintiff in Damon v. Scituate, 119 
Mass. 66, 20 Am. Rep. 315, was traveling on the wrong side of the road, in 
violation of.the statute, when injured by a defect in the way. It was 
held in Biggio v. Boston, 179 Mass. 356, 60 N. E. 938, that the plaintiff 
was not precluded from recovering for the flooding of his cellar by the 
fact that he had constructed it below the grade required by law. In 
McCarthy v. Morse, 197 Mass. 332, 337, 83 N. E. 1109, where the plaintiff 
was knocked off a temporary bridge which he had erected, it was said: 


“This illegal act of the plaintiff in being engaged upon this work 
without a permit was not necessarily the direct and proximate cause of 
his injury, nor was he obliged to found his action upon his own violation 
of law 


And see Farrell v. Sturtevant Co., 194 Mass. 431, 80 N. E. 469; 
Driscoll v. Boston Elevated Railway, 223 Mass. 533, 112 N. E. 219. 

[3,4] Mere negligence on the part of the insured does not prevent 
recovery on a policy of insurance. One of the objects of insurance is to 
protect the insured from loss due to carelessness. In Johnson v. Berk- 
shire Mutual Fire Ins. Co., 4 Allen, 388, it was held that the insured could 
recover for the loss by fire of his barn and contents, where he had lighted 
some straw under the barn in order to smoke out bees, and the fire rapidly 
spread and destroyed the property. On the other hand, the insurer is not 
liable for a fraudulent loss, due to the intentional destruction of property 
by the insured, or to such reckless and inexcusable negligence as tends to 
show a fraudulent purpose or on See cases collected in 6 Ann. Cas. 
587, note, and 17 L. R. A. (N. S.) 189, note; Chandler v. Worcester 
Mutual Fire Insurance Co. d Cush. 328; Davis v. Royal Arcanum, 195 
Mass. 402, 81 N. E. 294, 10 L. R. A. (N. S.) 722, 11 Ann. Cas. 777; Hatch 
v. Mutual Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541 (where there was 
a special ar in the policy applicable.) 

[5-7] In the present case, it is not contended that Mr. Tarbell had 
any fraudulent purpose or design in setting fire to the grass. Although 
he was guilty of a violation of the statute in not obtaining a permit, it was 
not necessary for him and his cotrustees to rely on that violation in mak- 
ing out their prima facie case. His transgression of the statute made him 
liable to a criminal. prosecution. But the Legislature expressed no in- 
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tention to make him also civilly liable to persons suffering special damage 
from his act, a familiar provision in penal statutes dealing, for instance 
with intoxicating liquors. See R. L. c. 100, § 62. O’Connell v. O'Leary, 
145 Mass. 311, 14 N. E. 143. The écteniate ask us, in effect, to read into 
this statute what the Legislature has seen fit to omit, namely, a provision 
that a statutory violation shall create a civil liability on the part of the 
violator, or deprive him of his civil rights. As was said by ee 
C. J., in Bourne v. Whitman, 209 Mass. 155, 169, 95 N. E. 404, 35 L. R 

(N. S.) 701: 

“The fact that the number of punishable misdemeanors has multiplied 
many times in recent years, as the relations of men in business and society 
have grown complex with the increase of population is a reason why the 
violation of a criminal statute of slight importance should not affect one’s 
civil rights, except when this violation, viewed in reference to the element 
of criminality intended to be punished has had a direct effect upon his 
cause of action.” 


In accordance with our law Mr. Tarbell’s violation of the statute may 
be considered as “evidence of negligence.” The illegal element of his con- 
duct was the lack of a permit; and it was a question of fact for the jury 
whether this was a contributing cause or merely a condition of the loss. 
The jury might well say that the loss would have happened if in fact he 
had a permit, or that the loss really was due to his misjudgment or care- 
lessness in caring for the fire after it was set. The damage by fire to the 
buildings of the plaintiffs was a lawful risk which was covered by the 
policies issued by the defendants. The burden was on them to show that 
they were relieved from liability by the acts of Mr. Tarbell. For the 
reasons already stated, and in the absence of any authority to the con- 
trary, we are of the opinion that on the facts disclosed the plaintiffs were 
permitted to go to the jury rightly. 

Exceptions overruled. 


BERRYMAN v. MARYLAND MOTORCAR INS. CO. (No. 12925.)* 
(Kansas City Court of Appeals. Missouri. June 10, 1918.) 


3. INSURANCE—FIRE INSURANCE—NONCOMPLIANCE WITH 
POLICY PROVISION. 

Temporary noncompliance with provision of fire policy, unless a warranty, 
will not work forfeiture, if there was compliance at time. of loss. 


(For other cases, see Insurance, Dec. Dig. § 308.) 


4. INSURANCE—FIRE INSURANCE—WARRANTY OR REPRE- 
SENTATION—STATUTE. 


Where fire policy on automobile warranted insured would not let machine 
for hire without written permission, effect was that if machine was 
not in hire when burned, there was no forfeiture, and liability was 
incurred by insurer, so that thing warranted against was not material 
to risk, thereby becoming, under Rev. St. 1909, §§ 7024, 7025, mere 
representation. 


(For other cases, see Insurance, Dec. Dig. § 329.) 
* 204 S. W. Rep. 738. 
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6. INSURANCE—FIRE INSURANCE—REPRESENTATION OF 
AGE OF AUTOMOBILE. 


Where owner of automobile applying for fire insurance represented car 
was made in 1911, but matter was not known, and agent examined 
and became satisfied for himself, it was no defense to insurer that 
machine was made in 1908. 


(For other cases, see Insurance, Dec. Dig. 280.) 


7. INSURANCE—VEXATIOUS REFUSAL—PENALTY—STATUTE. 


To justify infliction upon insurer, under Rev. St. 1909, § 7068, penalty for 
vexatious refusal to pay loss, there must be some “substantial evidence 
that defense has not been made in good faith, but to harrass or vex 
claimant. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; W. O. Thomas, Judge. 

“Not to be officially published.” 

Action by T. A. Berryman against the Maryland Motorcar Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed if 
plaintiff will re-enter remittitur; otherwise reversed and cause remanded. 


Ball & Ryland, of Kansas City, for appellant. 
Sebree, Conrad & Wendorff, of Kansas City, for respondent. 


Euuison, P. J. Plaintiff's action is based on a policy of insurance 
whereby he was insured against loss by the burning of his automobile. He 
recovered judgment in the circuit court. The case was transferred to this 
court by the Supreme Court (197 S. W. 850). Defendant’s answer set 
up several defenses, among them was one that plaintiff, when he obtained 
the policy, fraudulently represented that the machine was made in 1911, 
when in fact it was made in 1908, that plaintiff warranted that he would 
not let the machine for hire, and afterwards violated the warranty, and 
that he fraudulently represented to defendant that he had paid $1,800 for 
the car when in fact he had only paid $850 for it. The prayer to that 
division of the answer was that, upon repayment of the premium col- 
lected from plaintiff, “the policy be adjudged null and void, and a decree 
canceling and annulling' the same be entered, and for such other and 
further relief as the court might deem proper.” 

[1] On account of that defense and that prayer, defendant insists the 
case was converted into one in equity to be heard on the equity side of 
the court without a jury. While it is true that an answer setting up an 
equitable defense to a petition declaring on a cause of action at law may 
convert the case into one in equity, yet such answer must show a case 
entitling the defendant to affirmative relief necessary to sustaining or 
ascertaining his rights. Plow Co. v. Hartman, 84 Mo. 610; Thompson v. 
Bank, 132 Mo. App. 225, 110 S. W. 681; Wolff v. Schaeffer, 4 os App. 
367; Lincoln Trust Co. v. Nathan, 175 Mo. 32, 42, 74 S. W. 1007 ; 
Shaffer v. Detie, 191 Mo. 377, 388, 90 S. W. 131. 

[2] In this case the policy was taken out the 25th of September, 1911, 
and expired by its own terms in one year, which was several months be- 
fore defendant asked that the case be heard by the equity side of the court. 
There was no possible necessity for canceling a policy which was dead 
paper and no longer effective, and could not involve defendant in further 
liability. Matter like this was discussed by us in Thompson v. Bank, 
supra. 

Defendant cites us:‘to Withers v. Railrad, 226 Mo. 373, 126 S. W. 432, 
but we think it not applicable to the facts of this case; on the contrary 
it is said in that opinion (page 396) to be recognized doctrine in this 
state that a case at law will not be converted into equity by answer, “unless 





480 Insurance Law Journal, Vol. 52. [Oct., 1918. 


affirmative relief is asked and is necessary to ascertain or sustain the de- 
fendant’s rights.” (Italics ours.) 

[3] We have already alluded to a warranty contained in the policy 
that plaintiff would not let the machine for hiré without written per- 
mission from defendant. It seems that on one or two occasions this pro- 
vision was violated. But at the time the machine was burned it was 
not hired. The law is that temporary noncompliance with provisions of 
the policy, unless such provision is a warranty, will not work a forfeiture, 
if there was compliance at the time of the loss. Organ v. Ins. Co., 3 
Mo. App. 576; Greenlief v. Ins. Co. 37 Mo. 25; Obermeyer v. Ins. Co., 
43 Mo. 573; Kennefick-Hammond Co. v. Ins. Co., 119 Mo. App. 308, 80 
S. W. 694; Id., 205 Mo. 295, 103 S. W. 957. 

[4] The provision now under review is called a warranty on its face, 
but if it is not a legal warranty in fact, it ought not to be so considered 
in law The statute (sections 7024. 7025, R. S. 1909) has abolished war- 
ranties and turned them into mere representations, except the matter war- 
ranted is material to the risk. Now, in view of the legal proposition we 
have stated, the effect of this warranty was that, if the machine was not 
in hire at the time it was burned, there was no forfeiture, and a liability 
was incurred. It follows that the thing warranted against was not ma- 
terial to the risk, thereby becoming, under the statute, a mere represen- 
tation. 

[5] There was evidence in the case tending to prove that the agent 
who procured the policy waived the warranty, in that during the progress 
of negotiations for the insurance he said to plaintiff that if he occasion- 
ally let the machine for hire, no advantage would be taken of it by the 
company. Question is made as to that agent’s authority to thus waive 
the warranty, and of the propriety of receiving such character of evidence, 
showing what was verbally stated in order to effect the writing subse- 
quently executed, it being a fundamental rule of evidence that all con- 
temporaneous talk is merged in the writing. But we need not consider 
these objections, since, under the conclusion announced above, the war- 
ranty provision has been made noneffective under the law as applied to 
the evidence, showing the service the car was in when burned. 

[6] We regard defendant’s point based on the age of the machine 
as unsubstantial. The evidence shows that that was a matter not definitely 
known, and that the agent examined the machine and became satisfied 
for himself. 

[7] It is provided in section 7068, R. S. 1909, that: 


“In any action against any insurance company to recover the amount 
of any loss under a policy of fire, life, marine or other insurance, if it 
appear from the evidence that such company has vexatiously refused to 
pay such loss, the court or jury may, in addition to the amount thereof 
and interest, allow the plaintiff damages not exceeding ten per cent on the 
amount of the loss and a reasonable attorney’s fee; and the court shall 
enter judgment for the aggregate sum found in the verdict.” 


It has been ruled that in proper cases it is right to inflict these pen- 
alties. Keller v. Ins. Co., 198 Mo. 461, 95 S. W. 903. But, of course, there 
must be some substantial evidence upon which to base it. The evidence 
may be based on reasonable inferences drawn from the facts shown, as in 
other cases. These penal provisions do not necessarily follow a failure of 
the company’s defense, for that would practically hinder and embarrass 
the right to defend at all. It must appear that the defense has not been 
made in good faith, but for the purpose of harrassing or vexing the 
claimant. Blackwell v. Ins. Co., 80 Mo. App. 75; Weston v. Ins, Co., 
191 Mo. App. 282, 177 S. W. 792; Lafont v. Ins. Co., 193 Mo. App. 543, 
182 S. W. 1029; Rogers v. Ins. Co., 157 Mo. App. 671, 139 S. W. 265; 
Patterson v. Ins. Co. 174 Mo. App. 37, 160 S. W. 59; Strawbridge v. 
Ins. Co., 193 Mo. App. 687, 187 S. W. 79. 

In this case there is no evidence, direct or circumstancial, that de- 
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fendant’s refusal to pay and subsequent defense was not made from an 
honest opfhion of the legal merit of plaintiff’s claim. Indeed some of the 
questions appearing on the record have given us trouble to determine, 
and we cannot bring ourselves to consent to penalizing defendant for 
defending against a claim that has barely passed muster. 

The judgment will be affirmed if plaintiff, within ten days, will enter 
a remittitur of the penalty and attorney's fee; otherwise it will be re- 
versed, and the cause remanded. All concur. 


—_—_ —_—_- ooo —-- — 


BIRD vy. ST. PAUL FIRE & MARINE INS. CO.* 
(Court of Appeals of New York. June 4, 1918.) : 


1. INSURANCE—FIRE INSURANCE—LIABILITY—EXPLOSIONS. 


Where fire spreads to an insured building and there causes an explosion, 
the insurer is liable for all the damage. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


2. INSURANCE—MARINE INSURANCE—FIRE — EXPLOSIONS— 
LIABILITY. 


Where plaintiff's vessel was insured against fire, and a fire broke out 
beneath freight cars loaded with explosives, which exploded, causing 
another fire, which in turn caused a greater explosion, damaging, 
by concussion, the vessel, about one thousand feet away, plaintiff 
could not recover on the policy. since the fire was not the proximate 
cause of the damage, viewed within the reasonable expectation and 
purposes of the ordinary business man in making such a contract, 
especially in view of the distance of the explosion from the vessel. 


(For other cases, see Insurance, Dec. Dig. § 413.) 


3. INSURANCE—FIRE INSURANCE—LIABILITY — PROXIMATE 
CAUSE. 


To warrant recovery on a marine fire policy, fire must reach the vessel 
or come within such proximity ¢o it that damage, direct or indirect, 
is within reasonable probability. 


(For other cases, see Insurance, Dec. Dig. § 413.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Henry Bird against the St. Paul Fire & Marine Insurance 
Company. From a judgment of the Appellate Division (180 App. 
Div. 470, 167 N. Y. Supp. 707), in controversy submitted on an agreed 
statement of facts, defendant appeals. Reversed and rendered. 


Pierre M. Brown, of New York City. for appellant. 
Nelson Zabriskie, of New York City, for respondent. 


Carpozo, J. On September 12. 1915, the defendant, a fire and marine 
insurance company, issued to the plaintiff its policy of insurance covering 
the body, tackle, apparel, and other furniture of the canal boat, the 
Henry Bird, Jr. “Touching the adventures and perils which the said 
company are content to bear and take upon themselves by this policy, 


* 120 N. E. Rep. 86. oa ie 
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they are of the sounds, harbors, bays, rivers, canals and fires, that shall 
come to the damage of the said boat, or any part thereof.” ®*There was 
no express exception of damage from explosion. 

On the night of July 30, 1916, a fire broke out from some unknown 
cause beneath some freight cars in the Lehigh Valley Railroad Com- 
pany’s freightyards at Black Tom in the harbor of New York. The 
cars were loaded with explosives, and, after the fire had burned at least 
30 minutes, the contents of the cars exploded. This explosion caused an- 
other fire, which in turn caused another and mueh greater explosion of a 
large quantity of dynamite and other explosives stored in the freightyard. 
The last explosion caused a concussion of the air, which damaged plain- 
tiff’s vessel about 1,000 feet distant to the extent of $675. No fire 
reached the vessel, the damages being solely from the concussion caused 
by the second explosion. The question is whether the loss is covered by 
the policy. In a controversy submitted under section 1279 of the Code, 
these facts stand admitted. The Appellate Division gave judgment for 
the plaintiff. 

[1] There is no doubt that when fire spreads to an insured building and 
there causes an explosion, the insurer is liable for all the damage. Wheeler 
v. Phoenix Ins. Co., 203 N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, 
Ann. Cas. 1913A, 1297; Lynn Gas & Electric Co. v. Meriden Ins. Co., 158 
Mass. 570, 33 N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 540; Scripture v. 
Mutual Fire Ins. Co., 10 Cush. (Mass.) 356, 57 Am. Dec. 111; Waters v. 
Merchants’ Louisville Ins. Co., 11 Pet. 213, 225, 9 L. Ed. 691. We assume 
that, in the absence of some exception in the policy, a like liability follows 
when an explosion caused by fire occurs in neighboring buildings. Hus- 
tace v. Phoenix Ins. Co., 175 N. Y. 292, 302, 303, 67 N. E. 592, 62 L. R. A. 
651. But the question here is whether space is a factor in the solution 
of the problem. The Appellate Division says that it is not; no matter 
how great the distance, the insurer remains liable. Other courts have 
held otherwise. The question came before the English Court of Common 
Pleas in Everett v. London Assurance Co., 19 Common Bench N. S. 126. 
There gunpowder ignited and exploded. The plaintiff's building, half a 
mile away, was damaged by concussion. The court (Erle, C. J., and 
Willes and Byles, JJ.) gave judgment for the defendant. “Speaking of 
this injury, no person would say that it was occasioned by fire. It was 
occasioned by a concussion or disturbance of the air caused by fire 
elsewhere.” A like ruling was made in Louisiana by a divided court. 
Caballero v. Home Mut. Ins. Co., 15 La. Ann. 217. Tennessee, the 
ruling was the same: 


“Legal conclusions cannot always be safely reached by pressing the 
processes of logical illation to their ultimate results.” Hail v. Nat. Fire 
Ins. Co., 115 Tenn. 513, 521, 92 S. W. 402, 403 (112 Am. St. Rep. 870, 
5 Ann. Cas. 777). 

[2] The problem before us is not one of philosophy. Pollock, Torts 
(10th Ed.) p. 37. If it were, there might be no escape from the conclu- 
sion of the court below. General definitions of a proximate cause give 
little aid. Our guide is the reasonable expectation and purpose of the 
ordinary business man when making an ordinary business contract. It 
in his intention, expressed or fairly to be inferred. that counts. There 
are times when the law permits us to go far back in tracing events to 
causes. The inquiry’ for us is how far the parties to this contract in- 
tended us to go. The causes within their contemplation are the only 
causes that concern us. A recent case in the House of Lords gives the 
true method of approach. Lyland Shipping Co. v. Norwich Fire Ins. 
Co., 118 Law Times. 120, 125, decided January, 1918, not yet officially re- 
ported. Lord Shaw refers in his opinion to the common figure of speech 
which represents a succession of causes as a chain. He reminds us that 
the figure, though convenient, .is inadequate. “Causation is not a chain, 
but a net. At each point, influences, forces, events, precedent and 
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simultaneous, meet, and the radiation from each point extends indefinitely.” 
Leyland Shipping Co. v. Norwich Fire Ins. Co., supra. From this com- 
plex web, the law picks out now this cause and now that one. The 
same cause producing the same effect may be proximate or remote as the 
contract of the parties seems to place it in light or shadow. That cause 
is to be held predominant which they would think of as predominant. 
A common-sense appraisement of everyday forms of speech and modes of 
thought must tell us when to stop. It is an aet of “judgment as upon a 
matter of fact.’ Leyland Shipping Co. v. Norwich Fire Ins. Co., supra. 

This view of the problem of causation shows how impossible it is 
to set aside as immaterial the element of proximity in space. The law 
solves these problems pragmatically. There is no use in arguing that 
distance ought not to count, if life and experience tell us that it does. 
The question is not what men ought to think of as a cause. The question 
is what they do think of as a cause. We must put ourselves in the place 
of .the average owner whose boat or building is damaged by the con- 
cussion of a distant explosion, let us say a mile away. Some glassware 
in his pantry is thrown down and broken. It would probably never occur 
to him that, within the meaning of his policy of insurance, he had suf- 
fered loss by fire. A philosopher or a lawyer might persuade him that 
he had, but he would not believe it until they told him. He would 
expect indemnity, of course, if fire reached the thing insured. He would 
expect indemnity, very likely, if the fire was near at hand, if his boat 
or his building was within the danger zone of ordinary experience, if 
damage of some sort, whether from ignition or from the indirect con- 
sequences of fire, might fairly be said to be within the range of normal 
apprehension. But a different case presents itself when the fire is at all 
times so remote that there is never exposure to its direct perils, and 
that exposure to its indirect perils comes only through the presence of 
extraordinary conditions, the release and intervention of tremendous 
forces of destruction. Tilton v. Hamilton Fire Ins. Co., 14 How. Prac. 
363, 372, 373. A result which in other conditions might be deemed a 
mere incident to a fire, and therefore covered by the policy, has ceased 
to be an incident, and has become the principal. Briggs v. No. A. M. 
Ins. Co., 53 N. Y. 446, 449. The distinction is no less real because it 
involves a difference of degree. In such a case, the damage is twice 
removed from the. initial cause. It is damage by concussion; and con- 
cussion is not fire nor the immediate consequence of fire. Benner v. 
Atl. D. Co., 134 N. Y. 156, 161, 162, 31 N. E. 328, 17 L. R. A. 220, 30 Am. 
St. Rep. 649; Booth v. R., W. & O. T. R. R. Co., 140 N. Y. 267, 280, 35 N. 
E. 592, 24 L. R. A. 105, 37 Am. St. Rep. 552; Holland House Co. v. 
Baird, 169 N. Y. 136, 62 N. E. 149. But there is another state of separa- 
tion. It is damage by concussion traveling over a distance so remote that 
exposure to peril is not within the area of ordinary prevision, the range 
of probable expectation. The average man who speaks of loss by fire 
does not advert to the consequences of this play of catastrophic forces. 

Precedents are not lacking for the recognition of the space element 
as a factor in causation. This is true even in the law of torts where 
there is a tendency to go farther back in the search for causes than there 
is in the law of contracts. Smith, Legal Cause in Actions of Tort, 25 
Harvard Law Review, pp. 126, 127, 326. Especially in the law of in- 
surance, the rule is that, “You are not to trouble yourself with distant 
causes.” Willes, J., in Ionides v. Univ. Marine Ins. Co., 14 C. B. N.-S. 
289; Leyland Shipping Co. v. Norwich Fire Ins. Society, 1917, 1 K. B. 
873, 883, 893. “In an action on a policy, the causa proxima,is alone con- 
sidered in ascertaining the cause of loss; but in cases of other contracts 
and in questions of tort the causa causans is by no means disregarded.” 
Fenton v. Thorley & Co., 1903, A. C. 443, 454; Smith, supra, p. 326. The 
rule “is based,” it is said, “on the intention of the parties.” Reischer v. 
Borwick, 1892, 2 Q. B. 550. But even in tort, where responsibility is less 
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dependent on intention, space may break the chain of causes. The 
wrongdoer who negligently sets fire to a building is not liable without 
limit for the spread of the flames. In our own state, there is a fixed and 
somewhat arbitrary restriction. Hoffman v.. King, 160 N. Y. 618, 55 
N. E. 401, 46 L. R. A. 672, 73 Am. St. Rep. 715. But even in jurisdictions 
where the liability is broader, its bounds are the reasonable and the 
probable. The wrongdoer may be charged with those consequences and 
those only within the range of prudent forseight. Milwaukee & St. 
Paul R. Co. v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256; Webb v. R., W. 
& O. R. R. Go., 49 N. Y. 420, 10 Am. Rep. 389. It is not enough that 
what happens is in the course of nature. It must be in the probable 
course of nature. Pollock, Torts (10 Ed.) pp. 32, 41; A.. T. & S. F. R. 
Co. v. Calhoun, 213 U. S. 1, 7, 29 Sup. Ct. 321, 53 L. Ed. 671; Stone v. 
R. R. Co., 171 Mass. 536, 51 N. E. 1, 41 L. R. A. 794. Others would 
have us say that reasonable probability of injury is important, not so 
much in measuring the extent of liability for wrong as in determining 
whether there has been a wrong. Bohlen, Test of Liability for Negli- 
gence, 40 Am. Law Reg. [N. S.] 80, 84, 86; Smith, supra, pp. 126, 127. 
Quoad the owner of distant buildings there may be no negligence in acts 
which involved a breach of duty to one’s neighbor. We need not go into 
these refinements. For our present purposes, it is enough that, alike in 
contract and in tort, contiguity or remoteness in space may determine 
either the existence or the measure of liability. In doubtful situations 
a jury must say where the line is to be drawn. Milwaukee & St. P. R. 
Co. v. Kellogg, supra; Ehrgott v. Mayor, etc., of N. Y., 96 N. Y. 264, 
280, 281, 48 Am. Rep. 622. 

[3] The case comes, therefore, to this: Fire must reach the thing 
insured, or come within such proximity to it that damage, direct or in- 
direct, is within the compass of reasonable probability. Then only is it 
the proximate cause, because then only may we suppose that it was within 
the contemplation of the contract. In last analysis, therefore, it is some- 
thing in the minds of men, in the will of the contracting parties, and not 
merely in the physical bond of union between events, which solves, at 
least for the jurist, this problem of causation. In all this, there is 
nothing anomalous. Everything in nature is cause and effect by turns. 
For the physicist, one thing is the cause; for the jurist, another. Even 
for the jurist, the same cause is alternately proximate and remote as the 
parties choose to view it. A policy provides that the insurer shall -not 
be liable for damage caused by the explosion of a boiler. The explosion 
causes a fire. It it were not for the exception in the policy, the fire 
would be the proximate cause of the loss and the explosion the remote 
one. By force of the contract, the explosion becomes proximate. St. 
John v. Am. Mut. F. & M. Ins. Co., 11 N. Y. 516; Ins. Co. v. Tweed, 7 
Wall. 44, 19 L. Ed. 65. A. collision occurs at sea, and fire supervenes. 
The fire may be the proximate cause and the collision the remote one 
for the purpose of an action on the policy. The collision remains prox- 
imate for the purpose of suit against the colliding vessel. N. Y. Ex. Co. 
v. Traders’ Ins. Co., 132 Mass. 377, 382, 42 Am. Rep. 440. There is 
nothing absolute in the legal estimate of causation. Proximity and re- 
moteness are relative and changing concepts. 

It may be said that these are vague tests, but so are most distinctions 
of degree. On the one hand, you have distances so great that as a 
matter of law the cause becomes remote; on the other, spaces so short 
that as a matter of law the cause is proximate. The boat moored to the 
pier is damaged by fire when dynamite about to be loaded from the pier 
is ignited by a falling match. Fire destroys the city building when the wall 
of an adjoining building, weakened by the flames, collapses. Ermentrout 
v. Girard F. & M. Ins. Co., @ Minn. 305, 65 N. W. 635,°30 L. R. A. 
346, 56 Am. St. Rep. 481; Russell v. German Fire Ins. Co., 100 Minn. 
528, 111 N. W. 400, 10 L. R. A. (N. S.) 326. Between these extremes, 
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there is a borderland where juries must solve the doubt. Milwaukee 
& St. Paul R. Co. v. Kellogg, supra; Donegan v. B. & N. Y. Ry. Co., 165 
Fed. 869, 871, 91 C. C. A. 555; Muller v. Globe, etc., Ins. Co. (C. C. A.) 
246 Fed. 759; Ehrgott v. Mayor, etc., of N. Y., 96 N. Y. 264, 280, 281, 
48 Am. Rep. 622; William France Fenwick & Co., Ltd., v. North of 
England P. & I. Ass’n, 1917, 2 K. B. 522. 

In this case, the facts are not disputed. The inferences to be drawn 
from them are not doubtful. The damage was not a loss by fire within 
the meaning of the. policy. 

The judgment should be reversed, and judgment ordered for the 
defendant, with costs in the Appellate Division and in. this court. 

Hiscock, C. J., and Collin, Cuddeback, Pound, Crane, and Andrews, 
JJ., concur. 

Judgment reversed, etc. 


+ 


LIPEDES v. LIVERPOOL & LONDON & GLOBE INS. CO. Lrurrep.* 


(Supreme Court of New York, Appellate Division, Fourth. Department. 
July 2, 1918.) 


1. USURY—EFFECT AS TO THIRD PERSONS—WAIVER—EVI- 
DENCE. 

That a mortgagor made payments upon a usurious chattle mortgage. 
and executed a renewal mortgage before insuring the property, was 
evidence that he had elected to~treat the mortgage as valid, so that 
its existence was available as _a defense in an action on the policy. 


(For other cases, see Usury, Dec. Dig. § 117.) 


2. USURY—EFFECT AS TO THIRD PERSON—WAIVER—“VOID” 
—“VOIDABLE.” 

A chattel mortgage, void for usury under General Law, § 373, is to be 
regarded as voidable merely until] the mortgagor has elected to 
treat it as invalid, and the existence of.such mortgage will defeat 
recovery on an insurance policy, which provides that an existing 
mortgage on the property insured will. invalidate the insurance con- 
tract. 

(For other cases, see Usury, Dec. Dig. § 104.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Void; Voidable.) 


Kruse, P. J., dissenting. 


Appeal from Special Term, Onondaga County. 

Suit by Morris Lipedes against the Liverpool & London & Globe 
Insurance Company, Limited. From judgment for defendant, plaintiff 
appeals. Affirmed. 


Argued before Kruse, P. J., and Foote, Lambert, De Angelis, and 
Hubbs, JJ. 


Hancock, Spriggs & Hancock, of Syractise (S. F. Hancock, of Syra- 
cuse, of counsel), for appellant. 
Lee & Brewster, of Syracuse (Ernest I. Edgcomb, of Syracuse, of 


counsel), for respondent. 


*171 N. Y. Supp. 484. 
Vol. LII—s2 
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_ Huspss, J. This action was brought to recover-for a loss on a New 
York standard fire insurance policy issued to the plaintiff by the defendant, 
which policy covered the plaintiff's personal property on a farm. It was 
stipulated upon the trial that the amount which the plaintiff was entitled 
to recover, 1f anything, was $2,482. The case was submitted to the jury, 
which found for the plaintiff. A motion for a nonsuit was reserved by 
consent, and was granted by the trial court after the close of the trial. 

Various defenses were ‘set up in the defendant’s answer, but they 
all grow out of the fact that the plaintiff, before the policy was issued, 
placed a chattel mortgage upon the property covered by the policy. It is 
undisputed that a chattel mortgage for $1,100 was given by the plaintiff 
upon the property in question before the policy was issued; that the 
defendant was notified of its existence, and no indorsement permitting 
such mortgage was indorsed upon the policy, as required by its terms. 
To meet this defense, the plaintiff testified that the mortgagee loaned 
him $1.000 and required him to give a mortgage for $1,100. The trial court 
instructed the jury to determine whether or not the mortgage was void 
because of usury, and instructed them that, if they found that the mortgage 
was usurious, then that they could find in favor of the plaintiff, provided 
they also found that the plaintiff had elected to treat it as invalid before 
the policy was issued. 

As stated above, the jury found for the plaintiff, and the trial court 
afterwards granted a nonsuit. Under the evidence, the jury was justified 
in finding that the’ mortgage was usurious. The trial justice, in a mem- 
orandum, said: - 


“There was sufficient evidence to justify a finding that the mortgage 
was usurious, but not, in my judgment, to support a finding that the 
plaintiff had elected to treat the mortgage as void for usury before the 
issuance of the policy. An election, to be valid as such, must be asserted 
by some positive and unequivocal act.” 

[1] The trial justice was undoubtedly correct in the statement that 
there was not sufficient evidence to support a finding that the plaintiff 
had elected to treat the mortgage as void for usury before the policy 
was issued. In fact, the evidence tends very strongly to establish the 
fact that the plaintiff had treated the mortgage as a valid, existing security. 
The mortgage was dated and executed on September 8, 1915. Between that 
date and September 8, 1916, the plaintiff made various payments on the 
mortgage, so that on the latter date there was unpaid thereon $850, and 
on September 14, 1916, the plaintiff gave a new mortgage for $850 for the 
balance unpaid upon some different property, so that there were then and 
at the time of the fire two mortgages in existence, both securing the same 
debt, however. The policy in question was issued on November 1, 1916, and 
the fire occurred on December 14, 1916. 

[2] The sole question here is whether or not the fact that there 
was a chattel mortgage upon the property insured at the time the policy 
was issued makes the policy void and unenforceable, where notice of 
such mortgage was not given to the insurance company, even though 
such mortgage was usurious and might be avoided by the mortgagor, if an 
action’ had been brought against him by the mortgagee. The clause in 
the insurance policy affecting the question at issue reads as follows: 


“This entire policy, unless otherwise provided by agreement indorsed 
thereon or added thereto, shall be void * * * if the subject of the 
insurance be personal property and be or become incumbered by a 
chattel mortgage.” 

The plaintiff contends that the clause in question refers to a valid 
chattel mortgage, and insists that the mortgage in question was not a 
valid mortgage, but that it was void under the usury statute, and was 
therefore not a mortgage at all, but the same as a blank piece of paper, 
with no validity, force, or effect, and that its existence did not_ affect 
the validity of the policy. 
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Section 373 of the General Business Law (Consol. Laws, c. 20) reads 
as follows: 


“Usurious Contracts VF oid—All bonds, bills, notes, assurances, con- 
veyances, all other contracts or securities, whatsoever, except bottomry and 
repondentia bonds and contracts, and all deposits of goods or other 
things whatsoever, whereupon or whereby shall be reserved or taken, or 
secured or agreed to be reserved or taken, any greater sum, or greater 
value, for the loan or forbearance of any money, goods, or_other things 
in action, than is above prescribed, shall be void. 

“Whenever it shall satisfactorily appear by the admissions of the 
defendant, or by proof, that any bond, bill, note, assurance, pledge, con- 
veyance, contract, security or any evidence of debt, has been taken or 
received in violation of the foregoing provisions, the court shall declare 
the same to be void, and enjoin any prosecution thereon, and order the 
same to be surrendered and cancelled.” 

This provision of the statute is substantially the same as it stood in 
1838. Curtis v. Teller, 157 App. Div. 815, 816, 143 N. Y. Supp. 188, 
affirmed 217 N. Y. 649, 112 N. E. 1056. During the intervening years, 
the courts have repeatedly held that any instrument named in the statute 
was void if usury was given, provided the defense was properly insisted 
on by the person who gave the usury or his privies to the contract, 
sureties, devisees, or personal representatives. During the same period 
it has also been consistently held that the defense of usury, to be avail- 
able to the person giving usury or his representatives as above stated, 
must be pleaded. It has never been held that a plaintiff could not re- 
cover upon an instrument tainted with usury, even if the evidence dis- 
closed such fact, in case where such defense was not set up in the 
answer. Laux v. Gildersleeve, 23 App. Div. 352, 48 N. Y. Supp. 301; 
Chapuis v. Mathot, 91 Hun, 565, 36 N. Y. Supp. 835, affirmed 155 N. Y. 
641, 49 N. E. 1094, on opinion below. It must also be pleaded “with 
such precision and certainty as to make out on the face of the pleading 
that a corrupt and usurious contract has been entered into.” National 
Bank v. Lewis, 75 N. Y. 519, 31 Am. Rep. 484. 

It has also been held that a usurious agreement could not be ques- 
tioned by any third person; that as to such persons the contract was not 
void, and could not be avoided. Thus, in Murray v. Judson and Sands, 9 
N. Y. 73, 59 Am. Dec. 516, the plaintiff obtained a judgment against 
Judson, upon which an execution was returned unsatisfied. Thereafter 
Judson assigned all of his property to Sands, in trust for the payment of 
his debts, and in the assignment he gave ‘a preference to Sheldon for 
$1,854 for a debt-which had been reduced to judgment and which was 
usurious. The court held that the validity of Sheldon’s claim and the 
preference in the assignment to Sheldon could not be attacked by the 
plaintiff. The court said: 


“A debtor is not required to avail himself of the statute against 
usury, to avoid the payment of a debt otherwise justly due, any more 
than of the statute of limitations; and the omission to do either is not in 
itself the slightest evidence of an intent to defraud his creditors. It is 
rather evidence of a determination not to commit a fraud upon the lender 
for their benefit.” 

Willard, J., said: 

“The plaintiff is a mere stranger to the judgment of Sheldon against° 
Judson, and cannot insist on its invalidity on the ground of usury.” 

So, while the courts have held that a contract tainted with usury 
was void when that defense was pleaded by the borrower or his personal 
representatives, they have also continuously held that the word “void,” 
as used in the statute, should be construed as “voidable” and there has 
been no inconsistency in those holdings. It is void when properly insisted 
on by the proper party; otherwise, it is voidable only. Williams v. Tilt, 
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36-N. Y. 319; Chapius v. Mathot, 91 Hun, 565, 36 N. Y. Supp. 835, af- 
firmed 155 N. Y. 611, 49 N. E. 1094. It seems to me, therefore, that 
this chattel mortgage in question was voidable until such time as the 
borrower, the plaintiff, properly asserted his right to have it declared 
void, That he did not do until long after the policy in question was writ- 
ten, and, in fact, until long after the fire. The question was not raised in 
the pleadings in any way, and was only brought out on cross-examination 
of the plaintiff, whom the defendant had called as a witness to prove 
the existence of the chattel mortgages. 


If I am correct in the conclusion that the chattel mortgage was void- 
able at the time the policy was issued, and not void, then the policy was 
invalid when issued, and at the time of the fire, and no recovery can be 
had thereon. The term “voidable,” as used by the courts in construing the 
usury statute, means that a contract tainted with usury is valid until the 
right to insist on the defense of usury is asserted, by the proper party 
in 'the proper way. Thus the person who accepts the usury cannot set 
up the statute to relieve himself from any obligation arising out of the 
contract. Froude v. Bishop, 25 App. Div. 514, 49 N. Y. Supp. 955. 


The appellant insists that the case of Forward v. Continental Insur- 
ance Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637, is controlling in this 
case and requires a reversal of the judgment and order herein. In that 
case the insured executed and delivered to his brother a paper in the 
form of a bill of sale of the property covered by the insurance policy. 
The bill of sale filed in the town clerk’s office. It purported to transfer 
the interest of the insured to his brother absolutely in consideration 
of $500. The bill of sale was colorable merely, and made between the 
two brothers with reference to some litigation pending or threatened 
against the insured. Nothing was paid by the vendee named in the bill 
of sale. Possession of the property remained in the vendor, and the 
vendee never claimed title or the right to possession. The agent of the 
insurance company, before issuing the policy, was informed in regard 
to the bill of sale. The court said: 

“Conditions in contracts of insurance against liability where the 
property is incumbered or where the title is not absolute in the insured for 
the purpose of guarding against the moral hazard involved. Where the 
transfer or incumbrance is merely colorable or nominal, and not real and 
effective, the reasons that induced the stipulation do not apply. Was 
there any real sale or transfer of this property within the meaning of the 
policy? Nothing was done except to execute and file a paper. There 
was no intention, in fact, to transfer the title, or vest any beneficial 
interest in the nominal vendee. There was no debt to be enforced, no 
consideration passed, and the use and possession remained unchanged. 
The filing of the paper added nothing to its validity. It was not a 
mortgage, or intended as security for any debt. It was a mere paper 
transfer, without consideration and without delivery of possession, and 
while it had the form it had'none of the legal elements necessary, even 
between the parties, to constitute a valid contract of sale. In legal effect 
it was, I think, the same as an unexecuted gift.” 


It will be readily seen that there is a great difference between that 
case and the case at bar. Here there was in fact $1,000 advanced upon 
the security of the chattel mortgage. The mortgagor, the appellant herein, 
in fact paid from time to time upon the mortgage until he had paid it 
down to $850; the last payment being made only about two months be- 
fore the policy was issued. Up to that time, at least, he recognized that 
the mortgage was in force and valid. In this case, the only persons who 
‘could question the validity of the mortgage were the appellant and persons 
in: privity with him. In the Forward Case any person in any way in- 
terested could have attacked its validity. A creditor of the vendor. could 
have reached the property, but a creditor of the vendee could not. In this 
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case, the mortgagee could not have claimed that the mortgage was void as 
against his creditors. Le Farge v. Herter, 9 N. Y. 241. 

If the appellant had made a general assignment for the benefit of his 
creditors, and preferred the mortgagee, his assignee could not have ques- 
tioned the validity of the claim; neither could any of his other creditors. 
Murray v. Judson and Sands, 9 N.Y. 73, 59 Am. Dec, 516.. The clause 
in the policy providing that it should be void if the property insured be 
or become incumbered by chattel mortgage was placed therein by the 
Legislature. It was supposed to be of importance, and is of great 
importance, to insurance companies. It is a well-recognized fact that 
there is a greater hazard in insuring property covered by a. chattel 
mortgage. 

To hold under the facts in this case that the plaintiff can recover in 
spite of the fact that the property insured was covered by a chattel 
mortgage would open the door to frauds upon insurance companies and 
to a great extent nullify the provision of the New York standard policy. 

I advise that the judgment and order be affirmed, with costs. - All 
concur, except 


Kruse, P. J. (dissenting). The provision in the policy which makes 
the subject of the insurance void if incumbered by a chattel mortgage 
means a valid outstanding chattel mortgage. Forward v. Continental 
Insurance Co., 142 N. Y. 382, 37 N. E. 615, 25 L. R. A. 637; Lycoming 
Fire Ins. Co. v. Jackson, 83 Ill. 302, 25 Am. Rep. 386. If this chattel 
mortgage is tainted with usury, as the jury have found, the law declares 
it to be void. Courts would say it is only voidable. Williams v. Tilt, 
36 N. Y. 318; Chapius v. Mathot, 91 Hun, 565, 36 N. Y. Supp. 835, af- 
firmed 155 N. Y. 641, 49 N. E. 1094. That simply means that he may 
do as he likes about paying it. A mere stranger may not intervene to 
raise the question of its invalidity, but the plaintiff and those in privity 
with him may so do at any time before it is paid. 

It is not voidable in the same sense as an infant’s contract is voidable. 
That may be ratified. But not so of a contract void for usury. Such 
contracts are against public policy. They cannot be ratified or validated 
without being purged of usury. If the chattel mortgage was usurious, 
it was void from its inception, and not merely when the plaintiff elected 
to so treat or regard it. It required no affirmative act of disaffirmance or 
repudiation to make it:so. Even if the question of intention is to be 
regarded as a factor, I think his omission to advise the insurance com- 
pany of the chattel mortgage when the policy was issued is some evidence 
of his intention to treat it as void. 

I vote for reversal. 


GREENTANER ET AL. v. CONNECTICUT FIRE INS. CO. OF 
HARTFORD, CONN.* 


(Supreme Court of New York, Appellate Division, Fourth Department. 
July 2, 1918.) 


1. INSURANCE — TRANSFER OF INSURED PROPERTY —CON- 
SENT OF INSURER—PAROL AGREEMENT. 


Where insured real estate is conveyed without indorsement on policy of 
insurer’s consent to the transfer, a parol agreement of a general 


“* 171 N. Y. Supp. 417. 
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agent of insurer to continue policy in force until consent slip could be 
attached thereto is binding on insurer. 


(For other cases, see Insurance, Dec. Dig. § 383.) 


2. INSURANCE — AGENCY — FAILURE TO GIVE NOTICE OF 
TERMINATION. 


Where insured property is conveyed, and the general agents, who wrote 
the insurance, agreed to keep policy in force until consent slip could 
be attached thereto, such agreement is binding on insured, although 
agency had terminated, where no notice of termination had been 
given. 


(For other cases, see Insurance, Dec. Dig. § 79.) 


4. INSURANCE—BURDEN OF PROOF—TERMINATION OF 
AGENCY. 


In action on fire insurance policy, where insurer seeks to avoid agent’s 
agreement to keep policy in force without indorsement thereon of 
consent to transfer of the property, because of termination of agency, 
insurer has burden of proving termination of agency, and that policy 
holder has knowledge thereof sufficient to give person of ordinary 
prudence notice of such termination. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


s. "POLICY. — ACTIONS — EVIDENCE — ASSIGNMENT OF 

In action on insurance policy by assignee thereof, the production of policy 
and introduction in evidence thereof by assignee is sufficient evidence 
of assignment. 


(For other cases, see Insurance, Dec. Dig. § 663.) 


6. a a acrid fantail OF ORAL AGREE- 


Assignment of fire insurance policy need not be in writing. 
(For other cases, see Insurance, Dec. Dig. § 593.) 


Foote, J., dissenting. 


Appeal from Trial Term, Genesee County. 

Action by Joseph Greentaner and another against the Connecticut 
Fire Insurance Company of Hartford, Conn. Judgment for plaintiffs, 
after a trial without a jury, and defendant appeals. Affirmed. 


Argued before Kruse, P. J.,.and Foote, Lambert, and De Angeles, JJ. 


Vernon Cole, of Buffalo, for appellant. 
Russell Kinsey, of Batavia, for respondents. 


De Ancetts, J. The action was to recover a loss upon a fire insur- 
ance policy, in the New York standard form, dated July 1, 1915, to run 
one year, issued by the defendant to one Solomon S. Lyman, to cover a 
livery barn in the city of Batavia. The complaint alleges that Lyman 
sold and conveyed the property of the plaintiff, Joseph Greentaner, on 
or about November 1, 1915, and thereupon, with due notice to and the 
consent of the defendant, assigned and transferred the policy to Green- 
taner. The answer puts in issue the assignment of the policy, either with 
the consent of the defendant or otherwise, and alleges that the policy 
became void under the provisions thereof, both as to Lyman and Green- 
taner, by reason of the conveyance of the property by Lyman to Green- 
taner. 
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There was attached to the policy a mortgagee clause in favor of the 
plaintiff George Pearson, who holds a mortgage on the property for more 
than the amount of the indemnity provided for in the policy. The build- 
ing was consumed by fire on the 20th day of November, 1915. Proofs of 
loss were furnished to the defendant, but the loss was not paid. The 
defendant concedes that the plaintiff Pearson, as mortgagee, is entitled 
to recover by the terms of the policy the amount of the loss, to wit, 
$1,000, with interest from February 26, 1916, but insists that, upon the 
payment by the defendant to him of the recovery, it should be subrogated 
to his rights in the mortgage pro tanto. Sherwin & Sherwin, insurance 
agents in Batavia, were the agents of the defendant through whom this 
policy was issued. 

Findings Nos. 6, 7, and 9, made by the trial court, are as follows: 


“(6) That some days prior to the Ist day of November, 1915, the 
attorney for the plaintiff Greentaner had a conversation with Mr. Sherwin, 
Sr., in which conversation said Sherwin stated to the plaintiff’s attorney 
the amount of insurance on said property which his agency held, giving 
him a list thereof, including the policy in suit, and further stated that 
there would be no objection to a transfer of the insurance to Mr. Green- 
taner in case he became the purchaser of the said real estate. 

“(7) That on the Ist day of November, 1915, said Solomon S. Lyman, 
the insured under the said policy, duly sold and conveyed by warranty 
deed to the plaintiff Joseph Greentaner the said premises containing the 
buildings insured by the said policy, and also sold and assigned in con- 
nection therewith all his right, title, and interest as owner of the said 
policy, to the said plaintiff Joseph Greentaner, who thereupon, by his duly 
authorized agent and attorney, notified the said firm of Sherwin & 
Sherwin of the transfer of said policy of insurance, and requested the 
consent of the said defendant to said assignment of the policy, which 
assignment was on the same date consented to by said agents on behalf 
of the said defendant, but that no entry or indorsement of said assignment 
and consent to transfer of the policy was made upon the policy itself, 
for the reason that the said policy was then in the possession of George 
Pearson, who was not a resident of the city of Batavia, and said Sherwin 
said the absence of the said policy would make no difference, and that he 
would see that the proper consent was made and the company notified.” 

“(9) That on the Ist day of November, 1915, and at the time when 
the consent to the transfer of said policy was given by the said Sherwin, 
said Sherwin stated to Mr. R. L. Kinsey, acting for the plaintiff in that 
behalf, that he would have slips covering said consent mailed to the in- 
sured and mortgagee, who are the plaintiffs herein, but it does not appear 
by the evidence as to whether or not the said slips were mailed as agreed 
upon.” 

On the day of the execution and delivery of the deed of the real 
estate, to wit, November 1, 1915, Kinsey testified that he talked with Mr. 
Sherwin over the telephone, and notified him that the deed had been taken 
by Mr. Greentaner, and among other things testified in this language; 

“And [I] asked him to have the proper indorsements or notices—I 
don’t know the terms—to have the proper assignments made to Mr. Green- 
taner of the insurance, and he said, ‘All right,’ it would be done; and he 
came over after that on that same day. And Mr. Lyman had the policies 
on the personal property, but I found that he didn’t have the three policies 
on the real estate, which was held by Mr. Sherwin, and Mr. Sherwin said 
then that they were in Mr. Pearson’s hands, out towards Pavilion, and 
he said, however, that he would have the transfers made, and the slips 
could be delivered at any time to me afterwards.” 

Mr. Kinsey, on cross-examination, was asked the questions, and made 
answers thereto, stated in the following; 


“Q. As I understand it, you never applied to Mr. Sherwin for any 
paper slip that you have mentioned? A. Yes. Q. I mean you never went 
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there and asked for it, and he refused it to you? A. No; I told him I 
wanted it assigned, and he said he would give it to me. Q. As I under- 
stand you, you expected to get some writing, or some slip? A. Not 
necessarily. * * *-Q. Yes; you stated that Mr. Sherwin said, ‘Slips 
could be delivered to me.’ A. At any time, if I wished, though. Q. You 
never asked for those, other than aS you have testified here? A. No; 
just as I have testified. Q. I mean there was no further request on 
your part of Mr. Sherwin, or anybody else, for these so-called slips? A. 
Only when he came over, as I have said, that he said it would be un- 
necessary to have the policy, that he would have the memorandum— Q. 
why don’t you answer my question? A. I will try to. Q. The question 
was whether you had ever made any further request for the delivery of 
the slips from Sherwin? A. When? At what time? Q. You have testi- 
fied to a talk, as I understand, that took place in your office here, when he 
stated to you that slips could be delivered by him to you? A. Would be 
delivered by him to me. Q. There were none ever delivered, were there? 
A. No; not as to any of the companies. Q. And you never made any 
further demand? A. No.” 

The testimony of Sherwin was to the effect that the slip was not 
furnished, because some other feature of the transaction had not been 
definitely arranged, and by mutual understanding the matter was delayed. 
These questions were put to Sherwin, and he made these answers; 


“Q. Do you recollect of the time when we had the conversation about 
the policies, and I spoke to you about not having two or three of the 
policies which were in the possession of Mr. Pearson, that I found I didn't 
have them here, that they must be out there, and you spoke about that? 
A. Well, I don’t particularly. I might have been’ conscious of the fact 
that you didn’t have them, unless you got them from Pearson, in order 
to make this transfer and close it up. Q. What I was getting at is; Do 
you recollect the fact that I called your attention to the fact that the 
policy wasn’t here, and under the written— A. At the time of the fire I 
told you that wasn’t necessary. I did tell you that, that it wasn’t neces- 
sary to have the policies when the contract was made; I could hand in the 
slip. Q. It wasn’t necessary to have the policy, and have the actual in- 
dorsement made on the policy? A. That is right.” 

It appears that Sherwin & Sherwin ceased to be agents of the de- 
fendant on the 6th day of August, 1915, but, having insurance on this 
property as agents for other companies, they assumed to act in the 
premises by inadvertence. The senior Sherwin testified that they had 
given no notice of a change in the agency, and that it never occurred 
to him to do so. It is conceded that the agency of Sherwin & Sherwin 
for the defendant authorized them to consent to the assignment of the 
interest of the insured in property covered by the policy like that in 
question. It is common knowledge that such agents prepare slips for 
such consents, and that such agents deliver such slips to the parties in- 
terested, with instructions to attach them to policies. This fact is fairly 
to be inferred from the testimony of Mr. Sherwin. 

This policy contained the following; 


“This policy is made and accepted subject to the foregoing stipula- 
tions and conditions, and to the following stipulations and conditions 
printed on back hereof, which are hereby specially referred to and made 
a part of this policy, together with such other provisions, agreements, or 
conditions as may be indorsed hereon or added hereto; and no officer, 
agent, or other representative of this company shall have power to waive 
any provision or condition of this policy, except as such as by the terms 
of this policy may be subject of agreement indorsed hereon or added 
hereto; and as to such provisions and conditions no officer, agent, or rep- 
resentative shall have such power, or be deemed or held to have waived 
such provisions or conditions, unless such waiver, if any, shall be written 
upon or attached hereto; nor shall any privilege or permission affecting 
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the insurance under this policy exist or be claimed by the insured, unless 
so written or attached.” ; os 
On the back of such policy there are the following provisions ; 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void * * * if the interest of the in- 
sured be other than unconditional and sole ownership; or if any change, 
other than by the death of the insured, take place in the interest, title, or 
possession of the subject of insurance (except change of occupants with- 
out increase of hazard), whether by legal process or judgment, or by 
voluntary act of the insured, or otherwise; or if this policy be assigned 
before a loss.” 

Finding No. 7 is disapproved, and the following substituted therefor; 


“No. 7. That on the Ist day of November, 1915, said Solomon S. 
Lyman sold and conveyed by warranty deed to Joseph Greentaner, one 
of the plaintiffs, the premises upon which said livery barn covered by the 
insurance policy in question was situated; that Russell L. Kinsey, a 
counselor at law, had charge of the matter on behalf of the grantor and 
grantee; that upon the delivery of the deed, in response to a request of 
Kinsey, the senior member of said Sherwin & Sherwin conferred with 
Kinsey at his office regarding the matter of the consent of the defendant 
through such agency to the transfer of the said policy to Greentaner; that 
upon said occasion it appeared that the said policy was in the possession 
of said George Pearson, the mortgagee, who lived in a small place about 
eight miles distant from Batavia, whereupon said Sherwin said that it 
was not necessary to have the policy present, that no indorsement need be 
made upon the policy itself, that he would have the transfer made, and 
that the slip could be delivered afterward to Kinsey, meaning thereby that 
Greentaner’s said barn was insured for the time being, and that the con- 
sent slip could be delivered to Kinsey and attached to the policy later; that 
in effect said Sherwin agreed on behalf of the defendant that the barn 
was insured for the benefit of Greentaner till the proper slip was attached 
to the policy.” 


Finding No. 9 is disapproved, because it is wholly unsupported by the 
evidence, and as a substitute for such finding the following finding is 
made: 


“No. 9. That it does not appear that any consent slip for the transfer 
of the policy in question was ever prepared, and it does not appear that 
any such slip was attached to the said policy.” 


In finding No. 11 “1915” should be substituted for “1916,” and the 
following should be stricken out: 


“Twenty days after the transfer and consent as above stated.” 

[1] I think that the preliminary parol agreement made by Sherwin & 
Sherwin to continue the policy in force was a valid agreement, within the 
doctrine approved by the Court of Appeals in Manchester v. Guardian 
Assurance Co., 151 N. Y. 88, 92, 45 N. E. 381, 56 Am. St. Rep. 600. 

[2-4] The defendant argues that as-Sherwin & Sherwin had ceased 
to be agents of the defendant on the 6th day of August, 1915, and there- 
fore had no authority to bind the defendant by any agreement made on 
lst day of November, 1915, Greentaner cannot succeed in this action. 
Greentaner testified that he had no notice that Sherwin & Sherwin had 
ceased to be agents for the defendant. I think that, since Sherwin & 
Sherwin were the agents through whom the policy in question was issued, 
and no notice had been given of the termination of their agency, their 
acts in the premises were binding upon the defendant. The Sherwin fire 
insurance agency had existed in Batavia for more than 40 years and was 
well known. This agency had carried insurance on the property covered 
by the policy in suit for 20 years. Sherwin & Sherwin countersigned the 
policy, and, in addition, their names appeared as agents, upon the outside 
title thereof and in the various attachments thereto, five times. Such an 
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agency, once shown to exist, is presumed to exist until the contrary ap- 
pears. It is true that Lyman, to whom the policy was issued, was not 
sworn, and therefore did not testify that he had no information of the 
termination of the agency; but the burden of proof was upon the de- 
fendant to show that he had such information. The burden of proof was 
also upon the defendant, not only to show that Sherwin & Sherwin had 
ceased to be the agents for the defendant, but that Greentaner had such 
information of the termination of the agency as would be sufficient to 
give a person of ordinary prudence notice of such termination. Gragg 
v. Home Insurance Co. of New York, 139 Ky. 472, 107 S. W. 321; 2 Joyce 
on Insurance (2d Ed.) § 721. 

[5,6] It is claimed by the defendant that there is no evidence in the 
record that the policy in question was ever assigned by Lyman to Green- 
taner. It is true that no written assignment thereof appears in the 
evidence, but I am of opinion that the assignment of the policy need not 
have been in writing. The policy was produced by the plaintiffs and put 
in evidence by them upon the trial, and from this we may infer that it had 
been transferred. 

It follows from the foregoing that the judgment appealed from must 
be affirmed, with costs. All concur, except Foote, J., who dissents in a 
memorandum. 


Foote, J. I dissent, and vote for reversal and a new trial. Con- 
cededly Sherwin was not the agent of the defendant on November 1, 1915, 
at the time of the transaction by which the defendant company has been 
held bound. The theory upon which this has been done is that he was 
a former agent, and as such issued the policy, and neither he nor the 
company gave any notice to the plaintiff Greentaner of the termination of 
his agency. It is plain that Sherwin had no intention of acting for the 
defendant at the time, because, as he says, he was not aware or had 
forgotten that the defendant had a policy on this particular property, so 
that in all that he did and said he supposed he was speaking for the other 
companies which he represented, which did have such policies. 

Now, the question is whether the company is bound by the acts and 
promises of Sherwin, because neither Greentaner nor his attorney, Kinsey, 
had been notified of the termination of the agency. The policy was 
issued to Lyman, the former owner. If the company owed a duty to 
‘give notice to anybody, it would be to Lyman, or to the plaintiff Pearson, 
the mortgagee, who had the custody of the policy. Nowhere in the 
record does it appear that both Lyman and Pearson did not have notice 
of the termination of the agency. Kinsey, the lawyer, did not represent 
Lyman. He says: “I represented Mr. Greentaner and Mr. Smith in the 
matter.” It is true that Sherwin says, when asked whether Kinsey was 
acting for Greentaner or Lyman: 


“Well, I think, perhaps, for both of them. Lyman was here, and I 
think Mr. Kinsey was acting, and my impression at that time was that he 
was acting between them. Q. You have no knowledge? A. I have no 
knowledge. Q. Except that he was acting for somebody? A.I saw 
Lyman here, either on my first or second call, while the trade was in 
course of negotiation.” 

This is all the testimony in the record on this subject, and it seems 
to me that it hardly supports the finding that Kinsey, the lawyer, was 
authorized to and did undertake to represent Lyman in reference to the 
insurance policies or anything else. 

It was not plaintiffs’ position at the trial that the company was liable 
because it had not notified Lyman or Pearson of the termination of 
Sherwin’s agency, but because plaintiff Greentaner had had no such 
notice. It appears from a question put to Sherwin by Kinsey: 

“Q. You in no way indicated to me, or to any one in behalf of the 
assignees of the property, that the agency had been changed?” 
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And he answered: 


“I did not. It never occurred to me. I didn’t know that the Con- 
necticut was involved in the fire.” 

When Greentaner and his lawyer undertook to deal with Sherwin in 
reference to a policy with the Connecticut Fire Insurance Company, they 
should have ascertained whether he was its agent. They had never dealt 
with him before as its agent. and I do not see how the company was 
estopped from denying the agency because Greentaner and his lawyer 
learned from some source, or assumed that he was agent, or even if 
Sherwin himself told him that he was. 


~ = ee 


GERMANIA FIRE INS. CO. v. KITCHENS. (7 Div. 872.)* 
(Supreme Court of Alabama. ae 1918. Rehearing denied June 6, 
1918. 


3. INSURANCE— FIRE INSURANCE—ACTION ON POLICY— 
FINDING. 

In suit on fire policy covering cotton, the insurer’s agent having canceled it, 
and insurer claiming insured acquiesced, the court’s findings held a 
compliance with rule special findings of fact should show a finding of 
every fact in issue and essential to recovery. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from Circuit Court, Clay County; Hugh D. Merrill, Judge. 

Action by W. A. Kitchens against the Germania Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

ape the judgment for the plaintiff, the defendant prosecutes this 
appeal. 


Willett, Willett & Walker, of Anniston, for appellant. 
Cornelius & Lackey, of Ashland, for appellee. 


*79 South. Rep. 246. 


GERMANIA FIRE INS. CO. OF NEW YORK v. BALLY. (No. 1573.)* 
(Supreme Court of Arizona. June 15, 1918.) 


1. INSURANCE—FIRE INSURANCE—COMMUNITY PROPERTY. 


Where wife had legal title to property, an insurance company cannot 
assert that she was not the “sole and unconditional: owner of the 


il merely because the property was bought with community 
unds. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 


2. INSURANCE—FIRE INSURANCE-sMORTGAGEE. 


Under mortgagee clause in fire insurance policy providing that mortgagee 
shall not be affected by any act or neglect of the mortgagor or 


~*173 Pac. Rep. 1052. 
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owner, the mortgagee is justified in assuming that the insurance com- 
pany has satisfied itself that the policy is valid, and that the insurance 
contract has followed the title to the property, and has been properly 
assigned previous to the insertion of such mortgagee clause. 


(For other cases, see Insurance, Dec. Dig. § 271.) 
3. —aee INSURANCE—PROOF OF LOSS—MORT- 


A mortgagee under a fire policy is not required to furnish proof of loss, 
and failure by owner to do so does not affect his interest. 


(For other-cases, see Insurance, Dec. Dig. § 536.) 


4. INSURANCE—FIRE INSURANCE—MORTGAGEES. 


Under mortgagee clause in a fire policy, providing that mortgagee is not 
affected by any act or neglect of mortgagor or owner, the mortgagee 
need not prorate, where owner without his knowledge or consent 
obtains additional insurance, notwithstanding that the mortgagee clause 
contains a provision providing that the loss shall be prorated where 
additional insurance is taken out. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
6. INSURANCE—POLICY—CONSTRUCTION. 


Any doubtful terms in an insurance policy susceptible of more than one 
meaning are always construed most favorably to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


8. INSURANCE—ATTORNEY’S FEES—STATUTES. 

Civ. Code 1913, par. 3441, imposes damages and attorney’s fees upon an 
insurance company that does not pay a loss within the time provided 
in the policy, whether or not such failure is due to bad faith. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Superior Court, Maricopa County; F. H. Lyman, Judge. 

Action by Barbara Tanton Bally against the Germania Fire Insur- 
ance Company of New York, a corporation. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


M. T. Phelps, of Pheenix, and Ray A. Hall, of Prescott, for appellant. 
J. L. Gust, of Phoenix, for appellee. 


SPRINGFIELD FIRE & MARINE INS. CO. v. CHERO COLA 
BOTTLING CO. (No. 8936.)* 


(Court of Appeals of Georgia, Division No. 1. July 12, 1918.) 


(Syllabus by the Court.) 


INSURANCE--CON TRACT—OWNERSHIP—VALIDITY. 


The Springfield Fire & Marine Insurance Company issued a policy of 
insurance in the amount of $1,000 to the Chero Cola Bottling Com- 
pany on May 22, 1915, for the term of one year, covering a certain 


*96 S. E. Rep. 332. 
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automobile truck, which the assured in its suit alleges was totally 
destroyed by fire on April 24, 1916, entailing a loss of the full value 
thereof, amounting to $1,300. In the defense filed by the insurance 
company it is alleged that the policy was, according to its own terms 
and provisions, violated and rendered inoperative by reason of the 
fact that the interest of the insured was not truly stated. therein, 
and that the “interest of the insured was other than unconditional 
and sole ownership,” as required by the policy, in that prior to. the 
date of its issuance the title to the property covered by the contract 
had been conveyed under a bill of sale executed by the assured to the 
Washington Exchange Bank. A further condition of the policy was 
pleaded, in which it was provided that “this entire policy shall be 
void in case of fraud or false swearing by the insured touching any 
matter relating to this insurance or~the subject-matter thereof, 
whether before or after loss,” the defendant averring that the 
plaintiff, in its proofs of loss, was guilty of violating these terms of 
the contract by its misrepresentation and concealment of the facts 
as. to. the property being in. any.way.incumbered. ,The.plaintiff sought 
to meet these defenses thus set up by showing that the bill of sale 
referred to as executed by it to the Washington Exchange - Bank, 
though absolute on its face, was in fact a sale to secure a debt,, 
and that since usury was included in that transaction, the instrument 
was void, and consequently there had been no change of title. The 
verdict was for the plaintiff in the sum of $600; the defendant ex- 
cepts to the refusal of its motion for a new trial. Held: 

The conveyance of title above referred to being a valid one, the policy, 
according to its terms, was thereby rendered inoperative and_ void. 
Though the note to the bank bears date as of March 8th, the transac- 
tion must, under the evidence, be treated as having been in fact closed 
on March 5th, which is in fact the date shown by the bill of. sale, 
and therefore the discount included in the note was not usurious. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 


Error from Superior Court,- Wilkes County; B. F. Walker, Judge. 
Action by the Chero Cola Bottling Company against the Springfield 
Fire & Marine Insurance Company. Judgment for plaintiff, motion for 
new tria! denied, and defendant excepts and brings error. Reversed. 


Smith, Hammond'& Smith, of, Atlanta, and Clement E. Sutton, of 
Washington, Ga., for plaintiff in error. 
M. Pitner, and W. A. Slaton, both of Washington, Ga., for de- 
fendant in error. 


HYATT, State Ins. Com’r, v. HUMBIRD LUMBER CO#* 
(Supreme Court of Idaho. June 25, 1918.) 


2. INSURANCE—PLACE OF CONTRACT—PLACE OF PERFORM- 
ANCE—PRESUMPTION. 


There is no presumption as to the place where a contract of insurance is 
made or is to be performed. 


(For other cases, see Insurance, Dec. Dig. § 147[2, 3].) 
*173 Pac. Rep. 1085. 
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Appeal from District Court, Kootenai County; R. N. Dunn, Judge. 

Action by W. R. Hyatt, as Insurance Commissioner of the State of 
Idaho, against the Humbird Lumber Company, to recover taxes and 
penalties. Judgment for defendant, and plaintiff appeals. Affirmed. 


T. A. Walters, Atty. Gen., J. P. Pope, A: C. Hindman, and J. Ward 
Arney, Asst. Attys. Gen., and Black & Wernette, of Coeur d’Alene, for 
appellant. ; 

E. W. Wheelan, of Sandpoint, and James E. Babb, of Lewiston, 
for respondent. 


STATE CENTRAL SAV. BANK v. ST. PAUL FIRE & MARINE INS. 
CO. (No. 31359.)* 


(Supreme Court of Iowa. July 1, 1918.) 


1. INSURANCE—FIRE INSURANCE—CONTINUANCE OF POLICY 
—ACCEPTANCE OF PREMIUM. 

Fire insurer which accepted premium from last purchaser of premises 
with knowledge of transfers and that purchaser desired to continue 
insurance did continue policy, which provided it should be void for 
change of title increasing hazard. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


3. INSURANCE—FIRE INSURANCE—INCUMBRANCE AS VOID- 
ING POLICY. 

New mortgage on premises insured against fire, executed to consolidate 
others in hands of bank, does not void policy under incumbrance 
provision. : 


(For other cases, see Insurance, Dec. Dig. § 330[3].) 


5. INSURANCE — FIRE INSURANCE— TRANSFER OF TITLE—- 
CONTINUANCE OF POLICY. 
Where fire insurer accepted premium from purchaser of property know- 
ing he desired to continue policy. it cannot assert there was no proper 
; assignment of policy from vendor to purchaser. 
(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Lee County; W. S. Hamilton, Judge. 
Action by a mortgagee on a policy of insurance. Opinion states the 


facts. Verdict and judgment for the plaintiff. Defendant appeals. 
Affirmed. 


W. C. Howell. of Keokuk, and Sullivan & Sullivan, of Des Moines, 
for appellant. 


L. J. Montgomery and Hollingsworth & Blood, all of Keokuk, for 
appellee. 


* 168 N. W. Rep. 201. 
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MARTIN v. FIRST NAT. FIRE INS. CO. (No. 21713.)* 


(Supreme Court of Louisiana: May 27, 1918. Rehearing Denied 
June 29, 1918.) 


(Syllabus by the Court.) 


INSURANCE—FIRE INSURANCE—WAIVER OF PROVISIONS— 
KNOWLEDGE OF AGENT. 


The stipulation in a policy of insurance that no waiver of-any of the 
provisions of the policy shall have effect unless written upon or at- 
tached to the policy is a legal or binding contract. And the insured 
cannot claim waiver or estoppel based upon the knowledge of the 
agent of the insurance company that the policy is being violated. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Theard, Judge. 

Action by Mrs. Francis Martin against the First National Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Annulled, 
and judgment rendered for defendant dismissing suit. 


Howe, Fenner, Spencer & Cocke, of New Orleans, for appellant. 
Titche & Rogers, of New Orleans, for appellee. 


* 79 South. Rep. 171. 








WHITESIDE et al. v. LAFAYETTE FIRE INS. CO. (No. 22148.)* 
(Supreme Court of Louisiana. June 29, 1918.) 


(Syllabus by Editorial Staff.) 


2. INSURANCE—FORFEITURE OF POLICY—POSSESSION OF 
INSURED—SEIZURE. 

A policy of insurance by its terms avoided by a change of insured’s pos- 
session will not be annulled by an illegal and fictitious seizure, where 
there was neither an actual nor a valid seizure of the property insured. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


3. INSURANCE—FAILURE TO PAY PENALTY—STATUTE. 

Under Act No. 168 of 1908, statutory damages and attorneys’ fees may 
be imposed upon an insurer withholding money on the indefensible 
ground of a change of possession avoiding the policy. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Civil District Court, Parish of Orleans; Geo. H. Theard, 
Judge 

The suit by Mrs. Sidney J. Whiteside and others against the Lafayette 
Fire Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


*79 South Rep. 217. 
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Dart, Kernan & Dart, of New Orleans, for appellant. 
Girault Farrar and Arthur B. Lepold, both of. New Orleans, for 
appellees. 


CLOVER CREST STOCK FARM, Inc. v. FARMERS’ RELIANCE 
MUT, FIRE INS. CO* 


(Supreme Court of New York, Trial Term, Steuben County. July 30, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—ADDITIONAL INSURANCE—PERMIT. 

A written permit, given after the issuance of a policy, “to secure other 
insurance,” prepared by the secretary of an insurance company, who 
had notice at the time of other insurance on the property, includes 
insurance theretofore as well as thereaftér obtained. 


(For other cases, see Insurance, Dec. Dig. § 387.) 


2. INSURANCE—LIMITATION OF AMOUNT —RULES OF CO- 
OPERATIVE COMPANIES. 


The rule of a co-operative mutual insurance company, limiting the in- 
surance on buildings to an amount not exceeding two-thirds of the 
cash value thereof, does not apply to insurance of other companies. 


(For other cases, see Insurance, Dec. Dig. § 336[6].) 


3. INSURANCE—FIRE INSURANCE—WAIVER OF PROVISIONS 
—EMPLOYMENT OF MECHANICS. 


The employment of mechanics for more than 15 days under a standard 
policy is waived, where notice was given to the secretary of the com- 
pany of such employment, and thereafter and before the loss the com- 
pany levied assessments, which were paid. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—PLEADING—RIGHT TO PRORATE. 


The right to prorate insurance under a standard policy must be pleaded; 
but, where the loss exceeds the total insurance, the provision is not 
applicable. 


(For other cases, see Insurance, Dec. Dig. § 504.) 


Action by the Clover Crest Stock Farm, Incorporated, against the 
Farmers’ Reliance Mutual Fire Insurance Compariy, to recover on a 
fire insurance policy. Verdict for plaintiff, and defendant moves for a 
new trial. Motion denied. 


Thomas F. Rogers, of Corning (Murlin S. Smallwood, of Warsaw, 
of counsel), for the motion. 

James O. Sebring, of Corning (Nye & Nye, of Watkins, of counsel), 
opposed. 


~* 171 N. Y.-Supp. 674. 
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NORTH BRITISH & MERCANTILE INS, CO. v. LUCKY STRIKE 
OIL & GAS CO. (No. 8946.)* 


(Supreme Court of Oklahoma. June 11, 1918.) 
~ 


(Syllabus by the Court.) 


1. INSURANCE—FIRE INSURANCE—PROOFS OF LOSS. 

In an action upon a policy of fire insurance conditioned that within 60 
days after the occurrence of a fire verified proofs of loss must be 
made to the insurer,.in the absence of evidence of such proofs of 
loss, or of a waiver thereof, a demurrer to the evidence should be 
sustained. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


2, INSURANCE —FIRE INSURANCE— PROOFS OF LOSS— 
WAIVER. 


In an action on a policy of fire insurance, proof of loss is not waived by 
an answer setting up other grounds of defense, nor is it waived by 
a denial of liability by the insurer under the policy sued upon, upon 
other grounds, unless it is shown by evidence that such liability was 
so denied by the insurer within the time fixed by the policy for mak- 
ing proof of loss. 


(For other cases, see Insurance, Dec. Dig. §§ 559[1], 560[1].) 
3. INSURANCE—FIRE INSURANCE—ACTION ON POLICY—EVI- 
DENCE. 


The evidence in this case carefully examined, and found insufficient to 
support the judgment rendered. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Garvin County; F. B. Swank, Judge. 

Action by the Lucky Strike Oil & Gas Company against the North 
British & Mercantile Insurance Company. Verdict and judgment for 
plaintiff, motion for new trial overruled, and defendant brings error. 
Reversed and remanded. 


Scothorn & McRill, of Oklahoma City, for plaintiff in error. 
Blanton & Andrews, of Pauls Valley, for defendant in error. 
* 173 Pac. Rep. 845. 














SHEPARD et al. v. SPRINGFIELD FIRE & MARINE INS. CO. et al. 
(No. 419.)* 


(Supreme Court of Rhode Island. July 1, 1918.) 


1. INSURANCE—FIRE INSURANCE—AWARD-—SETTING ASIDE. 


Plaintiffs brought separate actions at law on three fire policies alleging 
among other things, the invalidity of the award of appraisers. There- 


~* 104 Atl. Rep. 18. 


Vol, LII—34. 
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after they filed a bill in aid of such actions in the same court to set 
aside the award. Defendants severally pleaded the general issue in 
three actions, but by agreement of counsel such plea was withdrawn, 
and special pleas of tender filed. Defendants paid into court the 
amount of the award together with interest and costs pursuant to 
Gen. Laws 1909, c. 288, § 6, providing that defendant in every action 
grounded upon express or implied contract shall have the right to 
make and plead a tender and leave to bring into court the money 
which he shall acknowledge to be due, and that plaintiff shall have a 
right to take the same in full or in part satisfaction of the demand 
made in such action, and section 7, providing that, if plaintiff shall 
receive the same in part satisfaction only, and shall proceed further 
in the same action, and it shall be determined that no more is due, 
plaintiff shall not recover costs. The payment was accompanied by 
said pleas, which amounted to a confession that plaintiffs were en- 
titled to recover the amount paid into court and left open to further 
determination the question as to whether plaintiffs were entitled to 
recover any more. Plaintiffs received and retained the amount in 
part satisfaction. Held, that complainants were not bound by the 
award and precluded from seeking to have it set aside because before 
hearing or decision upon their actions at law, or their suit in equity, 
they withdrew and retained the amount paid into court. 


(For other cases, see Insurance, Dec. Dig. § 574[5].) 


2. INSURANCE—FIRE INSURANCE—AWARD—SETTING ASIDE 
—EVIDENCE. 

In bill in aid of actions at law under fire policies to set aside award of 
appraisers, evidence held to warrant conclusion that award was un- 
just, inequitable, and grossly inadequate, so that complainants were 
entitled to have it set aside. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Superior Court, Providence and Bristol Counties; 
Chester W. Barrows, Judge. 

Bill by William B. Shepard and another against the Springfield Fire 
& Marine Insurance Company and others. From final decree dismissing 
bill, complainants appeal. Reversed and remanded, with directions. 


Wilson, Gardner & Churchill, of Providence, for appellants. 
Mumford, Huddy & Emerson, of Providence (E. Butler Moulton and 
Charles C. Mumford, both of Providence, of counsel), for appellees. 


HOME INS. CO. OF NEW YORK v. McCLARAN et al. (No. 2001.)* 
(Court of Civil Appeals of Texas. Texarkana. July 20, 1918.) 


INSURANCE—FIRE INSURANCE—LOCATION OF PROPERTY. 


Policy insuring carriages against fire, “all while contained in the one- 
story metal roof, iron-clad building,” at a certain address, did not 
render the insurer liable for damage to a carriage while in different 
shop undergoing repairs. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


* 204 S. W. Rep. 718. 
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Error from Harrison County Court; W. H. Strength, Judge. 

Action by R. L. and T. A. McClaran against the Home Insurance’ 
Company of New York. Judgment for plaintiffs, and defendants brings 
error. Reversed and rendered. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for plaintiff in error. 


Chas. Carter, of Marshall, for defendants in error. 
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ACCIDENT AND HEALTH. 


ELLIS v. INTERSTATE BUSINESS MEN’S ACC. ASS’N. 
(No. 31964.)* 


(Supreme Court of Iowa. June 27, 1918.) 


1. INSURANCE—ACCIDENT POLICY—PROOF OF INJURY. 


An accident insurance policy, requiring accidental injury by firearms to 
be established by eyewitness, though the limitation might be waived 
when insurer was satisfied that discharge was accidental, limits in- 
surer’s exemption from liability to cases where accident is not .estab- 
lished to insurer’s satisfaction. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE — ACCIDENT POLICY — CONSTRUCTION 
AGAINST INSURER. 


Where the language of an accident insurance contract has been chosen 
by the insurer, it must be construed most favorably to support the 
claim of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—RECOVERY ON POLICY—PROOF. 

An insurer cannot make himself the final judge of the merits of the 
claim by providing in the policy that any claim thereunder must 
be established by proof to his satisfaction. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—ACCIDENT—POLICY—EVIDENCE — ACCIDENT. 


Where insured was killed by a rifle hidden among rubbish, that the death 
was accidental /eld established under a policy requiring the accident 
to be proven to insurer’s satisfaction. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
5. EVIDENCE—RES GESTA—STATEMENT AS TO CAUSE OF 
INJURY. 


Where deceased was killed by discharge of a rifle, his explanation at the 
time of the accident held admissible in an action on an insurance 
policy. 


(For other cases, see Evidence, Dec. Dig. § 126[1].) 


6. INSURANCE—PROOF—EYEWITNESSES. 


Where an insurance policy requires an accidental injury to be proven by 
eyewitnesses, enough must be testified to by eyewitnesses to show 
the operating cause of the injury, or that there was an operating 
cause to which the accident might fairly be attributed. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


7. INSURANCE—PROOF—ACCIDENT—“EYEWITNESSES.” 
_Where insured was killed by discharge of a rifle, his wife was an “eye- 


witness,” within policy requiring proof by eyewitness, when she saw 
him before his death, three minutes after the injury. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
(For other definitions, see Words and Phrases, Second Series, Eye- 
witness. ) 


* 168 N. W. Rep. 212. > ir 





A.&H.|_ Ellis v: Interstate Bus, Men’s Acc. Ass'n 505 


Appeal from District Court, Polk County; Thomas J. Guthrie, Judge. 
Action at law to recover upon a policy of accident insurance. There 
was a judgment for plaintiff, and defendant appeals. Affirmed. 


R. M. Haines, Gen. Counsel, and Dunshee, Haines & Brody, all of 
Des Moines, for appellant. 
Carr, Carr & Evans, of Des Moines, for appellee. 


WeEAvER, J. It is conceded of record that the plaintiff’s intestate died 
March 14, 1916; that his death resulted from a gunshot wound without 
any other concurring or contributing cause, and that at the time of his 
death he held a valid policy of accident insurance in the defendant as- 
sociation. Suit being brought on the policy, the defendant answered, 
denying liability on the theory that, although the death of the insured 
is shown to have been caused solely by external and violent means, proof 
of its accidental character is not established in the manner stipulated in 
the policy. It pleads that the deceased in applying for membership in 
the association and for a policy of insurance therein entered into the 
following agreement: 


“I hereby agree that I will accept the certificate of membership which 
may be issued to me, subject to all the provisions, conditions, and limita- 
tions contained in the articles of incorporation and by-laws of said as- 
sociation as the same now are or as they may be legally amended and 
changed; and I agree to comply with all the provisions thereof.” 


The answer further alleges that among the provisions of the articles 
and by-laws of the association to which the deceased thus subscribed are 
the following: 


“The right of any member or person, claiming by, through and under 
any certificate issued to any member to claim weekly benefits or indemnity 
from the association shall be fixed and established by the provisions of 
the articles of incorporation and of the by-laws in force at the time the 
accident occurred or sickness commenced out of which any claim arises. 
Section 15 of,article V. 

“The contract between the association and its members shall consist 
of the articles of incorporation and by-laws and the application. Section 
3 of article I. 

“This association shall not be liable for the payment of benefits or 
indemnity on account of disability or death resulting from a bodily injury 
caused by the discharge of firearms, unless the member or person claim- 
ing by, through or under any certificate issued to. such member, shall 
establish the accidental character of such discharge by the testimony 
of at least one person, other than the member, who, was an eyewitness of 
the event; provided that the board of directors may waive this limitation 
when they are satisfied that said discharge was accidental. Section 5 of 
article IV.” 


The accidental character of Larson’s death is denied, and the sole 
contention of the defendant in the court below and in this court is that 
plaintiff had failed to establish that fact in the manner or by the testimony 
prescribed in section 5, article 4, last above quoted. 

The testimony, in addition to the conceded facts already mentioned, 
is very brief. It tends to show that deceased and his wife had been out 
in an automobile which did not appear to be working well, and they came 
home about 4 o'clock in the afternoon. The wife went into the house, 
and deceased went to work on the car. A little later deceased came 
in to dinner, after which he returned to the garage. Of what followed 
the wife, testifying as a witness, says that within two or three minutes 
after he went out she heard him come rapidly into the kitchen, and as 
he entered he called to her, “Come here, Nita, quick; I am hurt.” Going 
to him she found him standing in the room. He was dressed in his 
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overalls. and had a monkey wrench in his hand. To her inquiry, “How 
are you hurt?” he said, “I feel as if something hit me; I was reaching 
on the shelf for the grease gun when something knocked me over; I 
think it must have been the 22; I didn’t know it was there.” Then,- 
sitting down, he asked his wife to examine his side, and added that 
he was feeling faint. To the doctor, who soon arrived, he repeated his 
story substantially as before. The wife, referring to the rifle, says it 
was a hammerless gun, which she had herself often used, and the trigger 
pull was extremely light. The safety device was operated by slipping 
it to the side, and it would “slip with the slightest touch.” In connection 
with the statement made by-the injured man to the doctor he said: 


“I thought it was an electric shock at first. It knocked me down. I 
got up, and saw some smoking rags or something of the sort, the end of 
the rifle sticking out.” 

This witness also examined the situation at the garage and says: 


“There is shelving along the north wall, occupying the east portion 
of the north wall, in the northeast corner of the garage. We found a 
22 rifle lying on one of the shelves. The butt end was against the east 
end of the shelf, and the rifle lying at an angle across the shelf. The 
muzzle stuck over the edge of the shelf two or three inches. The rifle 
was covered with some rags, and there was a tire pump lying on top 
of the gun and some rags under the tire pump. There was a grease gun 
lying there mixed up among the rags. The muzzle was sticking out as 
_ looked towards the shelves, and the wire plunger with a loop for a 

andle was in the debris on the shelf. These rags were apparently rags 

which had been used for wiping the car. There was a rag over the 
muzzle of the gun with a hole burned through. The charred hole was 
two or three inches in diameter, and it allowed the rag to drop so that 
the muzzle of the gun stuck through the hole.” 

One other witness gives practically the same description. 

The only evidence offered on the part of defendant was the several 
provisions of the articles and by-laws of the association and the concession 
by plaintiff that they were in force and effect at the time of the injury 
and death of the insured. 

At the close of the evidence both parties moved for a directed verdict. 
The defendant’s motion being overruled, its counsel said to the court, 
“That leaves nothing, I take it, but to direct a verdict for plaintiff,” and 
a ruling was entered accordingly. From the judgment on the directed 
verdict the defendant has appealed. 

{1] I. The first question presented is the construction of the con- 
tract of insurance with special reference to the effect upon such contract 
of section 5, article 4, of appellant’s articles of incorporation, which sec- 
tion we have already quoted in full. The appellant’s position is that the 
case before us is in all essential respects the parallel of Roeh v. Associa- 
tion, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, Ann. Cas. 
1915C, 813, and that the rule there approved and applied requires a re- 
versal of the judgment entered in the trial court. We think, however, 
there is a very clear and important distinction between the contract in 
the Roeh Case and the one now to be considered. True, section 5, article 
4, down to the beginning of the final clause does follow the very language 
of the article in the Roeh Case, but adds thereto the provisions which we 
have italicized in the quotation: 

“Provided that the board of directors may waive this limitation when 
they are satisfied that said discharge was accidental.” 

(2, 3] Reading the entire article in connection with this final pro- 
vision, it seems very clear that it was not intended to exempt the associa- 
tion from all liability for the death of a member from a gunshot wound 
where there is no eyewitness of the occurence, but to limit such exemption 
to cases where proof of the accidental character of the injury is not es- 
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tablished by the evidence to the satisfaction of the directors. If this be 
not its meaning, what effect shall we give it? It must be presumed that 
the proviso means something, and surely it is not to be dismissed as a 
mere reservation by the insurer of a right to make the beneficiary of the 
policy a gift if the board of directors shall be so charitably inclined. 
The language of the contract in this respect has been chosen by the 
insurer, and under familiar principles it is to be given the most favorable 
construction of which it is reasonably capable in support of the plaintiff’s 
claim. It is well settled also that an insurer cannot constitue itself the 
final judge or arbiter of the merits of a claim made against it by inserting 
in its policy a provision that any claim thereunder must be established 
.by proof of its satisfaction. For example, in Braunstein v. Accident Co., 
1 B. & S. 782, an English case, the policy provided that before payment of 
the indemnity proof satisfactory to the board of directors of the accidental 
character of the injury must be furnished, and it was there held that this 
must_be interpreted as meaning no more than that the proof must be 
reasonably satisfactory, and that the board could not deprive the plaintiff 
of his right to recover by unreasonably refusing to be satisfied. See, 
also, Traiser v. Association, 202 Mass. 292, 88 N. E. 901; Charter Oak 
v. Rodel, 95 U. S. 237. 24 L. Ed. 433; Buffalo, etc., v. Association, 126 
N. Y. 450, 27 N. E. 942. 22 Am. St. Rep. 839; Reynolds v. Association. 59 
Hun. 13, 1 N. Y. Supp. 738; Ins. Co. v. Bennett, 90 Tenn. 256, 16 S. W. 723; 
25 Am. St. Rep. 685, Noyes v. Association, 190 Mass. 171, 76 N. E. 665. 
In the Noyes Case the Massachusetts court quoted the Brauenstein Case 
approvingly and says: 

“There is an implication that the directors will act reasonbly, and 
the requirement is the same as if the words ‘acting reasonably’ were in- 
serted in connection with words ‘said board.’” 


Speaking upon the same subject. the court in the Traiser Case, after 
holding that upon the proofs offered the jury might find that the death 
was accidental, adds: 


“Tf the jury should so find, we are of opinion they would have 
also the right to say that the same fair preponderance of the evidence 
which had convinced their judgment ought to have produced the same 
conviction in the minds of other reasonable men. It would be an anomaly 
for us to decide otherwise. It cannot be said as a matter of law that 
reasonable men were bound to come to only one conclusion. * * * 
It is not for the defendant, in a case of contradictory evidence, finally 
and decisively to pass upon the rights of the insured if such a condition 
as this has been reasonably complied with.” 


In Buffalo, etc., v. Association it is said that a requirement of 
“satisfactory proof” entitled the association to demand that the fact 
“should be shown with reasonable definiteness and certainty.” The rule 
of these precedents is without exception in the cases so far as we have 
been able to discover. As suggested in the-Traiser Case it would be 
contrary to all reason and all sound principle to hold it competent for an 
insurer in a contract to clothe himself with power or authority ‘ ‘to pass 
finally and decisively * * * upon the rights of the insured.” The 
courts cannot thus be ousted of their jurisdiction to settle and adjudicate 
disputes involving rights of persons and property. Lewis v. Brotherhood, 
194 Mass. 1, 79 N. E. 802, 17 L. R. A. (N. S.) 714; Utter v. Ins. Co., 65 
Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Fidelity v. Crays, 76 Minn. 
450, 79 N. W. 531; Fidelity v. Ejickoff, 63 Minn. 170, 65 N. W. 351, 
30 L. R. A. 586, 56 Am. St. Rep. 464. 


[4,5] II. Construing the contract as indicated in the preceding para- 
graph, we have then to inquire whether upon the evidence produced the 
jury could properly find that the accidental character of Larson’s death 
had been established by proofs which “ought to satisfy reasonable men 
acting reasonably.” This question must be answered in the affirmative. 
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x 
The entire res geste developed by the testimony tends strongly to show 
that the gun was accidentally discharged. There is not only an entire 
absence of evidence tending to show suicidal purpose or predisposition 
on the part of the deceased, but practically every circumstance shown is 
consistent with and gives support to the opposite conclusion. That he had 
been engaged in working about his car is shown by the testimony of his 
wife, by the condition of things in and about the garage immediately 
after his injury, and by the fact that he had clothed himself in his over- 
alls or working suit. He had come into the house to his dinner, and, so 
far as appears there was nothing in his conduct to excite the special 
notice or alarm of his wife. Dinner over, he returned to his work but 
almost immediately—two or three minutes the witness says—he came 
back in a hurried manner, carrying a monkey wrench in his hand and 
calling his wife to come quickly for he was hurt. His explanation given 
at the moment is clearly admissible evidence, and, if true, indicates that, 
in reaching for and taking down the “grease gun” with which to lubricate 
some part of the car, he had moved the rifle lying upon the shelf in such 
manner as to cause its discharge. His immediate and hurried return to 
the house, his prompt call for help from his wife and for medical aid, 
is quite inconsistent with an attempt at suicide. The fact that the rifle 
was found lying on the shelf or bench with the muzzle angling outward, 
the delicate character of its trigger action, its being under a more or less 
confused aggregation of rags and implements used in caring for the car, 
and the further significant fact that the load appeared to have been dis- 
charged through a rag lying over its muzzle all corroborate the story 
told by him as to the manner of his injury. That the proved facts and 
circumstances as a whole would justify a finding that the alleged acci- 
. dental discharge of the gun was established to a reasonable certainty, and 
that the board of directors, as reasonable men acting reasonably, should 
have so found is scarcely open to doubt. 

III. The foregoing considerations are sufficient to require an affirmance 
of the judgment below without entering into any discussion as to whether, 
if we were to ignore the effect of the last clause of section 5, article 4, 
of the defendant’s articles of incorporation, such judgment could be 
sustained. It is perhaps proper, however, to point out that the opinion in 
Roeh v. Association, supra, does not hold that to satisfy the provision 
for “eyewitnesses” of the accident some witness must be produced who 
actually saw the discharge of the gun which caused the injury. The rule 
or principle there approved is stated in these words; 

“The event referred to in the by-law relied upon is manifestly death 
resulting from a bodily injury caused by the discharge of fire arms, 
and provides that the independent testimony should come from one who 
was an eyewitness of that event. * * * Not only is the beneficiary to 
prove the operating cause of death as that it was from a gunshot wound, 
but he must prove from an eyewitness of the event that the gun was ac- 
cidentally discharged. It is not enough that he prove that it might have 
been so committed. His proof must be stronger that that, and fairly 
preponderate in favor of the proposition that the gun was accidentally 
discharged. * * * In the case at bar the event, that is to say, the 
accidental character of the discharge of firearms resulting in death, must 
be established by at least one person other than the insured, and ‘who was 
an eyewitness’ does not necessarily mean that the witness should have 
seen the exact manner of the discharge; but it seems to us that it does 
comprehend the presence of the witness at or near the scene, and his 
direct observation of such facts and circumstances connected with the 
immediate transaction, as of themselves, and without any aid from pre- 
sumption or inference arising from love of life, or the instincts of self- 
preservation, indicate that the shooting was accidental.” 


Following this statement of the proposition the opinion then quotes 


. 








A.&H.)|_ Ellis v. Interstate Bus. Men’s Acc. Ass'n 509 


and adopts as expressing the views of this mas an extract from Lewis 
v. Brotherhood, 194 Mass. 1, 79 N. E. 802 17 L. R. A. (N. S.) 714: 


“An eyewitness is a person who testifies to what he has seen. By the 
terms of the policy the facts and circumstances of the accident and injury 
are to be established by those who saw them. Not only are the facts and 
circumstances of the injury to be established by an eyewitness, but also 
of the accident; that is, the operating cause of the injury. Enough must 
be testified to by eyewitnesses to show the operating cause of the in- 
jury, or at least to show that at the time of the injury there was an 
operating cause to which the accident may fairly be attributed, and to 
indicate in a general way the nature of that cause and the manner of its 
working.” 

As will be readily seen this statement of the rule is much less rigid 
and inflexible than the one contended by appellant. Perhaps no better 
illustration is needed than a statement of the facts in the Lewis Case, in 
which the court announced the above rule and permitted the plaintiff to 
recover upon a policy containing a requirement of an eyewitness of the 
event. One Lewis, being insured against accident, was drowned. The 
policy which he held contained a provision that, in case the insured died 
by drowning or by shooting, there could be no recovery against the 
insurer except upon proof of the facts and circumstances of the ac- 
cident and injury by the testimony of an actual eyewitness. It was shown 
that Lewis and a young lady were seen on the river in a canoe which 
Lewis was paddling. A little later the empty canoe was found floating 
upon the river, and the dead bodies of Lewis and his companion were 
thereafter found in the river. No one saw the canoe upset or saw 
Lewis or the young lady struggling or alive in the water. In other 
words, there was no living eyewitness of the immediate facts of the 
drowning. There were, however, two witnesses who were on the river 
about 5 minutes before 4 o’clock in the afternoon of that day, and met 
Lewis and the lady going in the opposite direction. They appeared to 
be chatting and in good spirits, nothing unusual in their manner, or in 
the appearance or action of the canoe. One of these witnesses testified 
also that 3 or 4 minutes after this meeting, and after a point of land had 
intervened shutting the canoe and its occupants from his view, he heard 
a cry or scream of some kind, but did not return to see what, if any- 
thing, was the matter. ‘Another witness with a friend was on the river 
“about 4 o'clock,” and as they rounded a bend they came upon the up- 
turned canoe, and discovered articles of clothing floating on the surface. 
Close examination of the witness seems to have developed the time of 
this discovery to have been 10 or 15 minutes after 4. The owner of the 
canoe testifies that Lewis was a good boatman; that the canoe was what 
he would call medium safe, but that a person would have to be more 
careful with it than with a larger one. These facts, the court held, 
sufficiently satisfied the provision in the insurance contract requiring 
proof by eyewitnesses. The views expressed on this point constitute an 
illuminating example of the practical application of the abstract rule or 
principle which that court elsewhere expresses and approved by us in the 
Roeh Case, and on which the appellant largely relies. The opinion pro- 
ceeds as follows: 


“The jury might have found on the evidence of actual eyewitnesses 
that shortly before the time when the accident happened Lewis and Miss 
Hurley were upon the river in what might be called a ‘cranky’ canoe, 
liable to overturn at any moment unless unusual care was exercised both 
by Lewis and his companion; that within 5 (perhaps fewer) minutes 
of the time at which they were last seen alive the canoe was overturned 
and the bodies were under water. Here there is shown upon the testimony 
of the eyewitnesses an operating cause, namely the imminent liability of 
the capsizing of the boat by reason of its cranky nature, taken in con- 
nection with the fact that it had two occupants, of whom one was a young 
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woman not shown to have been experienced in aiding to keep the canoe 
in balance. It is not the case of a boat which is of such size and con- 
struction as to be not liable to be upset by the movements of persons in it, 
but it is the case of a cranky canoe having two persons in it, where a not 
unusual movement, even of one of them, may result in capsizing of it. 
An operating cause * * * is ever present under such circumstances, and 
that cause is disclosed by * * * eyewitnesses. Moreover, upon the 
evidence the jury might have found that the movements of the canoe 
and its occupants were shown by eyewitnesses up to a time within 3 or 
4 minutes of the accident, and that every operating cause of the accident, 
except the one shown to have been present, was fairly excluded by the 
testimony of these same eyewitnesses. It must be held that in the case 
before us the facts and circumstances of the accident and injury were 
established by eyewitnesses within the meaning of the policy.” 

In other words, if the eyewitnesses testify to personal observations 
of the “operating cause,” it is not required that they shall have seen that 
cause in actual operation. 

[6,7] If the rule and reasoning here made use of by the Massachusetts 
court in the Lewis Case and adopted and approved by us in the Roeh 
Case are sound—and we think they are—it seems hardly open to question 
that the judgment for plaintiff in the present case is fairly sustainable. 
If a “cranky canoe, is an ever-present cause of accident to those riding 
therein, is it not equally clear that a loaded gun with very delicate trigger 
action, in a position where it may be disturbed by a careless or thought- 
less movement, is an ever-present operating cause of peril to those who 
may be employed within its reach? And if the tracing of the movements 
of the occupants of the canoe may stop anywhere from 5 to 15 minutes 
short of the final catastrophe, and still the testimony be that of “eye- 
witnesses within the meaning of the policy,” it will require very con- 
siderable ingenuity to find reason for saying in this case that 2 or 3 
minutes intervening between Larson’s leaving the house and his hasty 
reappearance, exclaiming that he was hurt, is such a break or hiatus in 
the history of the case by eyewitnesses as will defeat an action on the 
policy. To repeat once more the statement of the principle announced 
in the opinion from which we have quoted so extensively ; 

“Enough must be testified to by eyewitnesses to show the operating 
cause of the injury, or at least to show that at the time of the injury 
there was an operating cause to which the accident may fairly be at- 
tributed, and to indicate in a general way the nature of that cause and the 
manner of its working.” 

The record in the case at bar fairly fills the measure of this require- 
ment. 

No reversible error is shown, and the judgment of the district court 
is affirmed. 

Preston, C. J., and Gaynor and Stevens, JJ., concur. 


i ee 
GROSVENOR v. FIDELITY & CASUALTY CO. OF NEW YORK. 


(No. 19929.)* 
(Supreme Court of Nebraska. June 26, 1918.) 


(Syllabus by the Court.) 


3. INSURANCE—ACCIDENT INSURANCE—PLEADING—BURDEN 
OF PROOF. 


The Petition averred death from “accidental carbolic acid or toxic poison- 
ing.” This the answer denied, and averred “suicide by the intentional 


* 168 N. W. Rep. 596. 
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drinking of a deadly poison, namely, by the drinking of carbolic acid.” 
The reply contained a denial and admission of death from “drinking 
a deadly poison, to wit, carbolic acid.” Held, that the burden was 
upon plaintiff to produce evidence showing that the death was ac- 
cidental and not suicidal. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE—ACCIDENT INSURANCE—“‘ACCIDENTAL.” 


While, strictly speaking, a means may be accidental only when disasso- 
ciated from any human agency, such interpretation is not recognized in 
the law of accidental insurance, but any event occurring without the 
expectation of the person affected must be considered “accidental.” 
though it would not have happened but for the voluntary act. 
Sullivan, Rait & Pratt, of Omaha, for appellee. 

(For other cases see Insurance, Dec. Dig. § 449.) 


(For other definitions, see Words and Phrases, First and Second Series 
Accidental; Accidental Means.) 


Appeal from District Court, Douglas County; Troupe, Judge. 

Action by Gertrude M. Grosvenor against the Fidelity & Casualty 
Company of New York. Judgment for plaintiff upon a directed verdict, 
and defendant appeals. Reversed and remanded. 


Morsman, Maxwell & Crossman, of Omaha. for appellant. 
Sullivan, Rait & Pratt, of Omaha, for appellee. 


CornisH, J. Plaintiff’s petition in her action upon a policy, insuring 
against accident, for the death of her husband caused by accidental means, 
contained an allegation that “Walter B. Grosvenor did lose his life by 
accidental carbolic acid or toxic poisoning,” The answer contained a 
general denial, and allegation that Grosvenor “took his own life and 
committed suicide by the intentional drinking of a deadly poison, namely, 
by the drinking of carbolic acid.” The reply contained a denial and ad- 
mission that “Grosvenor died by means of drinking a deadly poison, to 
wit, carbolic acid.” When the cause came on for trial, the plaintiff, and 
afterwards the defendant, declined to offer evidence, whereupon the court, 
apparently upon the theory that, death from a deadly poison being ad- 
mitted, the burden would be upon the defendant to introduce enough 
evidence to rebut a presumption in plaintiff’s favor that the death was 
accidental, rather than suicidal, directed a verdict in favor of the plaintiff. 
The defendant, believing that the court erred in its finding, in that the 
pleadings failed to show death produced by bodily injury and caused by 
accidental means failed to show that it was not suicidal nor caused ex- 
clusively by drinking carbolic acid, the burden being upon plaintiff to show 
these facts, appeals. 

The party who would be defeated, if no evidence were given on 
either side, must first produce his evidence. Rev. St. 1913, § 7846. 

Assuming that the burden is upon the plaintiff to prove death by ac- 
cidental means, and that the mere fact of death raises a presumption or 
inference that the death was accidental, was the trial court right in its 
conclusion based upon the facts shown by the pleadings? Our opinion is 
to the contrary. 

[1,2] Because men love life and fear death, they instinctively avoid 
obvious danger. This fact drawn from experience, is the basis of a 
presumption, relied upon by plaintiff that when the cause or manner of 
death is unknown we infer that it was not suicidal. The inference is 
not based upon a law of nature which is invariable. Men do frequently 
commit suicide. It is one of a multitude of legitimate inferences, in 
which we infer the unknown, from the known, having greater or less 
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degrees of probability, which we use in reasoning to arrive at the ultimate 
fact. Being a probability resting upon human experience, in its nature, it 
is controlling only in the absence of evidence of the actual. 

When, knowing only that one has died from drinking carbolic acid, 
you say you are in doubt as to cause, and then, bringing into service the 
presumption against suicidal intent, you finally conclude that the death 
was accidental, are you not guilty of that error known in logic as petitio 
principii? Had you not, in reaching your first conclusion, given the 
theory of accident the benefit of the truth upon which the presumption is 
founded? Had you assumed as a fact that the deceased contemplated 
suicide or was indifferent to life, you might not have entertained the 
doubt. Let us suppose experience‘ has shown that of all persons who 
have died from drinking carbolic acid three out of four were cases of 
suicide; then, would it not be palpably absurd to infer in the given case 
that the death was not intentional? The rule invoked arises when we are 
ignorant of the intent and loses its force as a presumption in presence of 
actual facts bearing upon intent. The presumption then comes in con- 
flict with other presumptions or facts which may overcome it. There is 
the almost conclusive presumption that when one drinks he drinks volun- 
tarily; the presumption that when one drinks he knows what he is 
drinking, especially so if he is drinking carbolic acid; the presumption 
that when one drinks carbolic acid he knows the poisonous character 
of the liquid; and the presumption that one intends the natural conse- 
quences of his own act. These presumptions bear upon the question of 
intent, and the force of the original presumption must be lessened by the 
force given to them. While it may well be argued that we are still un- 
certain as to the actual intent, the presumption against intentional death 
can no longer prevail as prima facie proof. 


[3,4] The burden was and remained upon plaintiff to prove his case. 
Clark v. Bankers’ Accident Ins. Co., 96 Neb. 381, 147 N. W. 1118. With- 
out evidence being produced by the plaintiff to show that the death was 
not intentional, the jury would be left to mere conjecture for determining 
the actual facts. It will not do to say that as long as there is room for 
doubt as to the intent the defendant must offer evidence. Rather the 
contrary. The burden is upon the plaintiff to show that the death was 
accidental; or, in other words, that it was not suicidal. This he must 
do by evidence of the actual facts or a situation from which accident is 
the reasonable inference, not a reasonable inference or possible one. 

The question decided in Rawitzer v. Mutual Benefit Health & Ac- 
cident Ass’n, 101 Neb. 219, 162 N. W. 637, is really decisive in this case. 
Different minds may reasonably draw different conclusions. It is held 
to be an issue of fact for the jury to determine. The explanation, given 
in the case cited, of the first two paragraphs of the syllabus in Walden 
v. Bankers’ Life Ass’n, 89 Neb. 546, 131 N. W. 962, is important. The 
rule as stated applies only to an appellate court’s review of a jury’s find- 
ing. In Walden v. Bankers’ Life Ass’n, the burden was upon the insur- 
ance company to show suicide. In the instant case, the burden is upon 
plaintiff to show accidental death. Here, as there, it will not do to say, 
as a proposition of law for the guidance of the jury, that accident must 
be “so clearly and unmistakably” shown or indicated as to exclude all 
reasonable probability to the contrary. It is a question of clear pre- 
ponderance of the evidence, going to establish the essential fact, so that 
the jury will will not be left to mere guess or conjecture in arriving at 
its conclusion. 9 Ency. of Ev. p. 885; 2 Chamberlayne, Modern Law of 
Evidence, § 1053, Sovereign Camp, W. O. W., v. Hruby, 70 Neb. 5, 12, 
96 N. W. 998; Hardinger v. Modern Brotherhood of America, 72 Neb. 
869, 101 N. W. 983, 103 N. W. 74; Merrett v. Preferred Masonic Mutual 
Accident Ass’n, 98 Mich. 338, 57 N. W. 169; Connerton v. Delaware 
& Hudson Canal Co., 169 Pa. 339, 32 Atl. 416. : 

[5] The insurance was against death by “accidental means.” It is 





- 
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contended by the defendant insurance company that inasmuch as death 
was caused by voluntary act, drinking carbolic acid, the means cannot be 
said to have been accidental. As said by Judge Cooley in Briefs on Law 
of Insurance, vol. 4, p. 3156: 

“Strictly speaking, a means is accidental perhaps only when dis- 
associated from any human agency, but this narrow interpretation is not 
recognized in the law of accident insurance.’ 

This view seems to have been heretofore recognized by this court. 
“Any event which takes place without the foresight or expectation of the 
person. acted upon or affected thereby” must be. considered accidental, 
even though the accident would not have happened but for a voluntary act 
upon the part of the person receiving it. Railway Officials & Employees’ 
Accident Ass’n v. Drummond, 56 Neb. 235, 76 N. W. 562; Rustin v. 
Standard Life & Accident Ins. Co., 58 Neb. 792, 79 N. W. 712, 46 L. R. 
A. 253, 76 Am. St. Rep. 136. 

Reversed and remanded. 

Hamer and Rose,, JJ., not sitting. 


JONES v. HAWKEYE COMMERCIAL MEN’S ASS’N et al. 
. (No. 30597.)* 


(Supreme Court of Iowa. July 1, 1918.) 


1. INSURANCE—PRESUMPTIONS—ACCIDENTAL DEATH. 
Death caused by escaping gas will be presumed to have been accidental. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2, INSURANCE—MUTUAL ACCIDENT INSURANCE—CON- 
STRUCTION OF POLICY. 


An accident certificate will be construed in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—ACCIDENT CERTIFICATE—CONSTRUCTION— 
“GAS ACCIDENTALLY INHALED.” 

An accident certificate exempting insurer from liability for death caused 
by “gases * * * accidentally or otherwise * * *- inhaled” 
exempts insurer in case of asphyxiation, regardless of whether death 
is voluntarily or involuntarily; an accidental death” being of necessity 
involuntary and unintentional. 


(For other cases, see Insurance, Dec. Dig. § 458.) 
Weaver and Salinger, JJ., dissenting. 


Appeal from District Court, Polk County; W. H. McHenry, Judge. 

Action to recover benefits under an accident insurance certificate. 
The defense was that the death of the insured resulted from a cause 
which was excepted from the operation of the insurance certificate, in that 
the insured died from asphyxiation by gas. The trial court dismissed 
the petition, and the plaintiff appeals. Affirmed. 


Stipp, Perry & Starzinger, of Des Moines, for appellant. 
Parsons & Mills, of Des Moines, and Bradford & Johnson, of Mar- 
shalltown, for appellees. 


* 168 N. W. Rep. 305. 
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HAWKINS v. WOODMEN ACCIDENT ASS’N. (No. 12944.)* 
(Kansas City Court of Appeals. Missouri. June 10, 1918.) 


























INSURANCE—ACCIDENT INSURANCE—PAYMENT—WAIVER. 


Where holder of accident policy, not authorizing delayed payments, cus- 
tomarily paid at dates subsequent to those specified, the acceptance 
of a payment after due and after an injury to holder was a waiver, 
and the holder could recover on the policy, having paid the last 
amount, not as reinstatement, but as dues in regular order. 


(For other cases, see Insurance, Dec. Dig. § 392[8].) 


Appeal from Circuit Court, Jackson County; T. J. Seehorn, Judge. 
“Not to be officially published.” 

Action by John Hawkins against the Woodmen Accident Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. . 





W. W. Calvin and S. J. McWilliams, both of Kansas City, for ap- 
pellant. 


T. V. Conrad, of Kansas City, for respondent. 
* 204 S. W. Rep. 566, 


KANE v. BROTHERHOOD OF RAILROAD TRAINMEN. 
(No. 19938.) * 


(Supreme Court of Nebraska. 





July 8, 1918.) 





(Syllabus by the Court.) 


1. INSURANCE— FRATERNAL INSURANCE — CERTIFICATE — 
RECOVERY —“COMPLETE AND PERMANENT LOSS OF 
SIGHT OF BOTH EYES.” 


One who is color blind, but whose vision in other respects is unimpaired, 
has not suffered “complete and permanent loss of sight of both eyes.” 
The fact that plaintiff is a railroad trainman, and on account of color 
blindness was discharged from his employment, does not entitle him 
to recover the amount payable under a provision of a benefit certifi- 
cate that a member of the organization in good standing, “who shall 
suffer the complete and permanent loss of sight of both eyes, * * * 
shall be considered totally and permanently disabled”; there being 
no provision that the term “totally disabled” should mean “totally 
disabled” from following railroad work. 


(For other cases, see Insurance, Dec. Dig. § 787.) 























(Additional Syllabus by Editorial Staff.) 


3. INSURANCE — FRATERNAL BENEFICIAL INSURANCE — 
CONSTRUCTION OF CERTIFICATE. 


Ambiguous expressions in an insurance contract should be construed 
most strongly against the insurer because he writes the contract. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


Hammer, J., dissenting. 
* 168 N. W. Rep. 598. 
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Appeal from District Court, Douglas County; Estelle, Judge. 

Action by John Kane against the Brotherhood of Railroad Train- 
men. Judgment for plaintiff, and defendant appeals. Reversed, and 
cause dismissed. 


Weaver & Giller, of Omaha, for appellant. 
Smith & Schall, of Omaha, for appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


BARRETTE v. CASUALTY CO. OF AMERICA et al.* 
(Supreme Court of New Hampshire. Hillsborough. June 29, 1918.) 


1. INSURANCE—PRELIMINARY INSURANCE—“COVER.” 


Where employer. applying for employers’ liability insurance, was advised 
by insurer’s authorized general agent that insurer would “cover” 
him, he was insured against liability for accidents to his employees 
for a time at least; for by the term “cover” it was intended that the 
company would protect the applicant and insure him against liability 
to his employees for all injuries they might sustain which were 
caused by the usual and ordinary risks of the business named 
in the application unless and until the company notified him that it 
declined to underwrite them. 


(For other cases, see Insurance, Dec. Dig. § 128[1].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Cover.) 


2. INSURANCE—OPERATION OF POLICY—ESTOPPEL. 


Where, after applicant for employers’ liability insurance had been advised 
by insurer that it would “cover” him, the insurer’s local agent, in 
delivering the policy, gave insured to understand that the policy 
protected him from all liability to employees, and insured did not 
read the policy at that time. insurer was estopped, when an employee 
was killed riding on a material hoist, an ordinary risk of insured’s 
business, to set up that the policy in fact excepted risks of such 
character. 


(For other cases, see Insurance, Dec. Dig. § 148.) 


Transferred from Superior Court, Hillsborough County; Allen, 
Judge. 

Bill in equity by Louise Barrette, administratrix, against the Cas- 
ualty Company of America and another. Decrees in favor of plaintiff 
and defendant Dubray against the Casualty Company, and the Casualty 
Company excepted. Transferred from superior court. Exceptions over- 
ruled. 

Bill in equity. Hearing by the court. Decrees for the plaintiff and 
fer the defendant Dubray. . The plaintiff’s intestate, who was one of 
Dubray’s employees was killed October 2, 1915, by the fall of a hoist 
or elevator on which he was riding, and she has recovered a judgment 
against him, which she is seeking to enforce against the defendant com- 
pany in this proceeding. Dubray applied to the company for insurance 
against liability to his employees in April, 1915; but the policy, which 
was issued a month later, excepted risks like the one in question from 
its operation. The court found the company was estopped to deny that 
the policy covered this risk, and the company excepted. 


Taggart, Wyman, McLane & Starr, of Manchester (L. E. Wyman, 
of Manchester, orally), for plaintiff. 
Streeter, Demond, Woodworth & Sulloway, of Concord, and Cypreatt 


J. Belanger, of Manchester (Jonathan Piper, of Concord, orally), for 
defendants. 


~* 40 104 Atl. Rep. 126. 
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Younec, J. [1] Dubray, who had contracted to take down an old 
building and erect a new one, applied to the defendant company’s local 
agent for insurance against liability to his employees while doing this 
work. The local agent transmitted his application to the company’s 
general agent, who informed him (the local agent) that the company 
would “cover” Dubray. By that was intended that the company would 
protect Dubray or insure him against liability to his employees for all 
injuries they might sustain which were ‘caused by the usual and ordinary . 
risks of the business named in the application, unless and until the com- 
pany notified him (Dubray) that it declined to underwrite them. The 
court has found that the general agent had authority to make this agree- 
ment, and that the risk incident to using a material hoist is one of the 
usual and ordinary risks of the business. Dubray, therefore, was insured 
against liability for accidents to his employees for a time at least. 
Whether this insurance had terminated at the time of the accident in 
question depends on whether the delivery of the policy was notice to 
Dubray that the company declined to underwrite the risk incident to his 
employees riding on a material hoist, for no one contends that the com- 
pany did anything else to notify him of that fact, and the court has found 
that he did not read the policy until after the accident. The test to 
determine whether the delivery of the policy was such notice is to inquire 
whether he was in fault for not reading it. 

[2] In other words, the questions of law raised by the company’s ex- 
ceptions to the court’s finding that it is estopped to deny it insured 
Dubray against liability for the accident in question are whether there 
is any evidence to warrant the court’s finding (1) that the company was 
in fault for not notifying him that it would not underwrite the risk in 
question; and (2) that he was not in fault for not ascertaining it. The 
evidence relevant to the first issue tends to the conclusion that the com- 
pany did absolutely nothing to notify Dubray. The evidence relevant 
to the second issue tends to the conclusion that, when the company’s 
local agent delivered the policy, he gave Dubray to understand that it 
protected him from all liability to his employees while he was doing the 
work in question. It cannot be said that Dubray was in fault for re- 
lying on the agent’s representation, or that the ordinary man in his situ- 
ation would have read the policy to ascertain whether it evidenced the 
contract he made with the company; and there is no rule of law, written 
or unwritten, which provides either in terms or by reasonable implication 
that one who buys insurance is bound by the terms of a policy the 
company subsequently delivers to him, both when it does and when it does 
not evidence the contract he made with it. In other words, the evidence 
warrants the findings that the company was, and that Dubray was not, 
in fault for his not knowing of the exception in the policy, and these 
findings warrant the further finding that the company is estopped to deny 
that it insured Dubray against liability to the plaintiff for the death of 
her intestate. 

Exceptions overruled. All concurred. 


Vol. LII—8o. 
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KENNELLY v. LONDON GUARANTEE & ACCIDENT CO., Limited.* 


(Supreme Court of New York, Appellate Division, First Department. 
July 11, 1918.) 


INSURANCE—LIABILITY INSURANCE—SETTLEMENT BY IN- 
SURED—EFFECT. 


Where a person, insured against liability for personal injuries caused 
by automobile, has settled with a person injured without the previous 
written consent of the insurer, as required by the policy, the insurer 
is released. 


(For other cases, see Insurance, Dec. Dig. § 332%.) 


Submission of controversy between Dennis A. Kennelly and_ the 
London Guarantee & Accident Company, Limited, to protect insured 
from liability for personal injuries caused by use of automobiles. Judg- 
ment for the defendant directed. 


Argued before Dowling, Laughlin, Smith, Page, and Merrell, JJ. 


W. E. Kisselburgh, Jr., of New York City for plaintiff. 
William Butler, of New York City, for defendant. 


SmitH, J. The policy was the usual indemnity policy, whereby the 
defendant agreed to indemnify the plaintiff against loss from the liability 
imposed by law upon the insured for damages on account of bodily in- 
jury, including death, resulting at any time thereafter, suffered by any 
person or persons as a result of accidents occurring within the period 
therein stated, through the ownership and maintenance of the plaintiff’s 
automobile. The policy was a $10,000 policy, in which however, liability 
on account of an accident to any one person was limited to $5,000. In 
November, 1914, while said policy was still in force, an accident occurred 
in the city of New York from a collision between the said automobile 
and a motor. vehicle ridden by one Theodore Kleisrath and Harold 
Murphy, resulting in injuries to both of said parties. Thereafter the 
plaintiff was sued by both of said injured persons, and a judgment in 
favor of Kleisrath was recovered, amounting to $12,643.03, and a judg- 
ment in favor of Murphy for $350, and in favor of his father for $50. 
The defendant, who was conducting this litigation, as it lawfully might 
under the insurance policy, thereupon appealed from the judgment to the 
Appellate Division of the Supreme Court. Security was given to perfect 
the appeal, but security was not given to stay execution. It seems that 
the defendant offered to give security to stay execution of the judgment 
to the extent of its liability under its policy, but plaintiff was unable to 
furnish security for the balance of the judgment, and was threatened 
by the judgment creditors with a body execution, inasmuch as an exe- 
cution against the plaintiff's property had been returned unsatisfied. 
The Murphy judgments were paid by the defendant. After Kleisrath 
had threatened to issue a body execution against this plaintiff upon his 
judgment, this plaintiff, without the consent of the defendant company, 
settled that judgment by payment of the sum of $6,000. The plaintiff 
then demanded reimbursement from this defendant to the extent of its 
liability under the policy, which demand was wholly refused by the 
defendant, upon the ground that the settlement of the Kleisrath action by 
the plaintiff, without the knowledge or consent of the defendant, released 


*171 N. Y. Supp. 423. 
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the defendant from all liability under the policy. This claim was made 
under clause C of the general agreement recited in the policy, which 
reads as follows: 

“The assured may settle any claim at the assured’s own expense, 
giving immediate notice thereof in writing to the company, and the as- 
sured may settle any case at the company’s expense, if the company shall 
have previously given its consent in writing.” 

Under this clause in the policy, we think that a settlement by the 
plaintiff, without the consent of the defendant, has released the defendant 
from all liability to the plaintiff. The defendant sought to continue its 
appeal, but the case was dismissed by the appellate’ court on the ground 
that it had been settled with the plaintiff, so that the defendant was de- 
prived of all opportunity to review its liability upon appeal. The parties 
might lawfully stipulate, where the case was settled by the assured without 
the consent of the insurer, and the insurer’s right to contest the claim was 
thus destroyed, that the obligations under the policy might cease. The 
parties have so stipulated, and I am unable to see, therefore, how any 
obligation on the part of the defendant survives the settlement of the 
Kleisrath action by the plaintiff without the defendant’s consent. 

Judgment is directed for defendant, with costs. Settle order on 
notice. All concur. 


HAMILTON v. FIDELITY & CASUALTY CO. OF NEW YORK.* 


(Supreme Court of New York, Special Term, Monroe County. 
July 9, 1918.) 


(Syllabus by the Court.) 


2. INSURANCE—REFORMATION OF POLICY—RIGHT OF AC- 
TION—MISTAKE OR FRAUD. 


An action to reform a policy may be maintained, where it appears that 
there was a mistake made by one party and a fraud perpetrated by 
the other, or where there was a mutual mistake in reducing the 
actual contract to writing, or where there was an inadvertance, ac- 
cident, or mistake of the scrivener in reducing the contract to 
writing. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


3. INSURANCE— REFORMATION OF POLICY —RIGHT OF AC- 
TION. 

A person not a party to an insurance policy, who claims an interest in 
the actual contract, may maintain an action in his own name to re- 
form the policy, so as to make it conform to the one actually claimed 
to have been made. 


(For other cases. see Insurance, Dec. Dig. § 143[8].) 


Action by et F. Hamilton against the Fidelity & Casualty Com- 
pany of New York. On motion upon a demurrer to the complaint. 
Granted, with leave to plaintiff to amend the complaint. 


Reed & Shutt, of Rochester. for the motion. 
Loucks & Alexander, of New York City (David Munson, of 
Rochester, of counsel), opposed. 


* 171 N. Y. Supp. 580. 
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Ropenseck, J. [1] This action is one to reform an insurance 
policy, and to enforce it, and to recover a loss thereunder. The plain- 
tiff is not a party to the written contract, but claims that the actual con- 
tract was made with him, and asks to have the written contract reformed 
accordingly. A person not a party to an insurance policy, who claims an 
interest in the actual contract, may maintain an action in his own name 
to reform the policy, so as to make it conform to the one actually claimed 
to have been miade. McCoubray v. St. Paul F. & M. Ins. Co., 50 App. 
Div. 416, 64 N. Y. Supp. 112; Steinbach v. Prudential Ins. Co., 172 
N. Y. 471, 65 N. E. 281. He, and not the party named in the policy, may 
be the real party in interest. Such an action may be maintained for the 
reformation of the policy, and also for its specific performance, and for a 
recovery under the policy as reformed. McCoubray v. St. Paul F. & M: 
Ins. Co., supra; Steinbach v. Prudential Ins. Co., supra. This avoids a 
multiplicity of actions. 

[2] An action to reform a policy may be maintained, where it appears 
that there was a mistake made by one party and a fraud perpetrated by 
the other, or where there was a mutual mistake in deducting the actual 
contract to writing, or where there was an inadvertence, accident, or 
mistake of the scrivener in reducing the contract to writing. Devereux 
v. Sun Fire Office, 51 Hun, 147, 4 N. Y. Supp. 655. These are the usual 
grounds for equitable relief by reformation. 

[3,4] In this case there is a claim of mutual mistake. The complaint 
alleges that the failure to write the policy in accordance with the actual 
contract was “a mistake of fact of the plaintiff and the defendant,” 
which “amounted to a mutual mistake of fact.” The agreement for the 
insurance was made between the plaintiff and the representative of the 
insurance company, and it is claimed that when the contract was reduced 
to writing the Schenectady Railway Company was inserted as the insured, 
instead of the plaintiff. It is sufficient that the facts alleged in the com- 
plaint, or the inferences to be drawn from them by fair intendment, show 
either mutual mistake or a mistake of the insurance company in reducing 
the contract to writing. “If, by inadvertence, accident, or mistake, the 
terms of the contract were not fully set forth in the policy, the plaintiff 
is entitled to have it reformed, so as to express the real agreement, 
without the necessity of resorting to extrinsic proof.” Thomas v. 
Phenix Insurance Co., 136 U. S. 287, 296, 10 Sup. Ct. 1019, 34 L. Ed. 408. 

The premium to be paid by the Schenectady Railway Company is a 
sufficient consideration for the policy, although the beneficiary pays 
nothing. The demurrer, however, to the complaint, must be sustained, 
on the ground that the Schenectady Railway Company, the insured under 
the written policy, has not been a party to the action. Conklin v. Davies, 
53 How. Prac. (N. Y.). 409; Steinbach v. Prudential Insurance Co., 
supra. A written contract should not be reformed, without giving a 
party to it an opportunity to be heard, in order to enable him to save 
himself from loss and to bring about a complete determination of the 
controversy. 

Motion granted, with leave to the plaintiff to amend his complaint, 
by bringing in the Schenectady Railway Company, within 20 days after 
the service of a copy of an order in accordance herewith, and upon the 
payment of $10 costs of motion. So ordered. 
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FEINSTEIN. et al. v. MASSACHUSETTS BONDING & INS. CO* 


(Supreme Court of New York, Appellate Division, First Department. 
July 11, 1918.) 


1. INSURANCE — WARRANTIES—OTHER INSURANCE—BURG- 
LARY INSURANCE, 

Where insured warranted truth of statements in a schedule embodied in 
burglary policy, a statement therein that no application for such in- 
surance had been declined was a strict warranty, although, when 
policy was issued, insured did not know that other insurance for 
which they had applied had been rejected, and although such appli- 
cation was thrqugh different broker. 


(For other cases, see Insurance, Dec. Dig. § 266.) 


2. INSURANCE — WARRANTIES — BURGLARY INSURANCE — 
PREVIOUS LOSS—PARTNERSHIP. 


In applying for burglary insurance, applicant, in answering question as 
to the previous losses. through burglary and larceny, the answer of 
which became a warranty. was required to disclose losses he had 
suffered while engaged in same business under same name, although 
a few days before or a few days after application was made he took 
a partner into the business. 


(For other cases, see Insurance, Dec. Dig. § 286). 


Appeal from Trial Term, New York County. 

Action by Louis Feinstein and Harry A. Sherman, copartners, 
against the Massachusetts Bonding & Insurance Company. From a judg- 
ment entered on a verdict and from an order denying motion for new 
trial, defendant appeals. Reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and 
Shearn, JJ. 


Joseph L, Prager, of New York City, for appellant. 
Henry S. Mansfield, of: New York City (Alfred B. Nathan, of New 
York City, of counsel), for respondents. 


SHEARN, J. The policy of burglary insurance upon which the plain- 
tiffs have recovered the judgment appealed from provided that the agree- 
ment to indemnify was made a part in consideration of the statements 
in a schedule embodied in the contract, “which statements assured makes 
on the acceptance -of this policy and warrants to be true.” One of these 
warranties was that: 


“No application for such insurance has been declined, policy canceled 
or renewal refused other than is herein stated—None.” 


The policy was issued on February 1, 1917. The uncontradicted 
evidence established that in January one of the plaintiffs gave the in- 
surance brokerage firm of John D. Wyeth & Co. an order to place burg- 
lary insurance on the property in plaintiffs’ loft; that the broker placed 
the application with the Royal Indemnity Company on January 25, 1917; 
that that company refused to insure the plaintiffs, and wrote a letter to 
the broker declining the insurance on January 29, 1917. There was no 
evidence that Weyth & Co. informed the plaintiffs prior to February 1, 
1917, that their application had been refused by the Royal Indemnity Com- 
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pany. The policy in suit was placed with the defendant by another 
broker. The loss was sustained on February 20, 1917. Thereafter the 
defendant informed the plaintiffs that it denied liability ‘for breach of 
warranty, and returned to the plaintiffs the full premium, which, however, 
plaintiffs refused to accept. Neither of the plaintiffs both of whom were 
witnesses, denied knowledge of the rejection of their application by the 
Royal Indemnity Company. The witnesses called by the defendant to 
establish the prior application and rejection were disinterested, and no 
attempt was made to impeach their testimony. 

{1] Plaintiffs seek to avoid the effect of their untrue warranty by reason 
of its not being shown that they knew that their application had been 
made to and refused by the Royal. Indemnity Company, relying upon 
Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 466, 28 L. Ed. 447, and 
Ames v. Insurance = "40 App. Div. ‘465, oe tN; :Y. ‘Supp. 244, affirmed 
167 N. Y. 584, 60 N 1106. These are cases dealing with life insurance 
policies which, in saetlagaabtens between a warranty of a fact and a 
warranty that statements made in answer to questions are true, differenti- 
ate between statements of fact of such a nature that affirmation of their 
truth must be held to be a strict warranty and others of such a nature 
that on their face they merely import honest representations made truth- 
fully to the best of the affiant’s knowledge, information and belief. It 
has been held by this court (Wolowitch v. National Surety Co., 152 App. 
Div. 14, 136 N. Y. Supp. 793) that in burglary insurance, which embraces 
a moral risk, statements as to the rejection of prior applications for in- 
surance are strict warranties, and a want of knowledge does not relieve 
against a warranty. An attempt is made to distinguish this case from the 
Wolowitch Case by the fact that in the latter case the broker, who was 
fully authorized as the plaintiff’s agent, should have disclosed to the de- 
fendant. what he knew about the prior rejections, he having made such 
prior applications, while in the case at bar there were two different 
brokers, and the one who secured the defendant’s policy for the plaintiffs 
was not the one who made the prior application to the Royal Indemnity 
Company, and, further, upon the fact that in the Wolowitch Case there 
was no question but that the broker knew that the other applications had 
been declined, while in the present case it does not actually appear that 
the broker received the letter of rejection before February Ist, the date 
of the insurance of defendant’s policy. Neither of these facts affects 
the holding that the statement is a strict warranty, and that lack of 
knowledge does not relieve against it. Furthermore, in no event would 
the plaintiffs be entitled to the benefit of any such rule as they contend 
for, under the fact in this case. They knew that their broker had been 
instructed to place burglary insurance; when, therefore, without taking 
the trouble to ascertain whether the application had been rejected, they 
made a positive statement as of their own knowledge that no application 
had been made and rejected, they were in the position of persons who, 
without knowledge, made a statement of fact regardless of whether it is 
true or false which is equivalent to making a false statement. 

[2] The policy also contained the following warranty: 


“(8) The assured has never suffered loss by burglary or theft either 
at the premises above described or elsewhere nor received indemnity 
therefor except as herein stated—No.” 

The fact that one of the plaintiffs had suffered previous loss by 
burglary, larceny, or theft was amply proven by the admission in the 
a of loss sworn to on March 19, 1917, wherein plaintiffs stated as 

ollows: 


“We hereby declare that we have never before suffered loss by 
burglary, theft, or larceny, nor received indemnity therefor except as 
follows: One in July, 1916, for which Harry Sherman received $950 


from National Surety Company and another in London, Lancashire 
County, not yet adjusted.” 
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Respondents claim that this was not a breach of the warranty, be- 
cause these previous losses were sustained while the plaintiff Sherman 
was doing business under the name of Pan-American Waist & Dress 
Company and before the plaintiff Feinstein became a member of the firm. 
Respondents maintain that Feinstein did not become a member of the 
firm until January 17, 1917, although it is conceded that Feinstein pre- 
pared, fixed up the factory, and negotiated for the insurance before that 
time, and it appears by Feinstein’s testimony that they had agreed to be- 
come partners as early as the previous November. The defendant was 
not insuring a corporation, but was insuring Feinstein and Sherman, who 
were trading under the name of Pan-American Waist & Dress Company. 
The insurance, if collected, would go to the plaintiffs as partners trading 
under that name. Although the evidence clearly indicates that Feinstein 
was a member of the firm as early as January 1, 1917, when the new 
firm’s books were opened, it is immaterail, under the facts in this case, 
whether the warranty was made a few days before or a few days after 
Feinstein joined the firm. Sherman had been doing business under this 
trade-name, and had while so engaged in business sustained two previous 
losses. When the application for this policy was made, running nomi- 
nally to the Pan-American Waist & Dress Company, the mere fact that 
Sherman intended within a few days to take a partner into the business 
would not excuse him from disclosing the previous losses that he had 
sustained while doing business under the name of Pan-American Waist 
& Dress Company. As pointed out above, the risk is in a sense a moral 
risk. It is important for the insurer to know whether the insured has had 
previous losses; for, if numerous, they bear upon the insured’s careful- 
ness and prudence, if not upon his honesty. 

There are numerous other errors assigned, which, under the circum- 
stances, it is unnecessary to consider. 

The judgment and order should be reversed, with costs, and the com- 
plaint dismissed, with costs. 

Order filed. All concur. 
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MARYLAND CASUALTY CO. v. INDUSTRIAL ACCIDENT COM- 
MISSION et al. (S. F. 8624.)* 


(Supreme Court of California. July 3, 1918. Rehearing Denied 
Aug. 1, 1918.) 


3. INSURANCE—WORKMEN’'S COMPENSATION—“OPERATING 
A FARM MACHINE.” 


An engineer, in charge of a caterpillar engine used to pull a disc harrow 
at night, would be “operating a farm machine,” within policy of in- 
surance carrier covering employees engaged in “general farm work, 
excluding the operation of farm machinery”; but deceased, who was 
assisting by means of a lantern in harrowing, and had nothing to 
do with engine at time of accident, would not. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—POLICY OF INSURER—CONSTRUCTION. 

Uncertain provisions of policy of insurance carrier will be construed 
most strongly against it, in view of Civ. Code, § 1654. 

(For other cases. see Insurance, Dec. Dig. § 146[3].) 


In Bank. Proceeding under the Workmen’s Compensation Act by 
Hulda V. Dobson for compensation for the death of her husband, in the 
employ of George C. Ellis. There was an award against the Maryland 
<goueny Company, insurance carrier, and it brings certiorari. Award 
affirmed. 


John Ralph Wilson, of San Francisco, and Charles B. Morris, of 
San Bernardino, for petitioner. 
Christopher M. Bradley, of San Francisco, for respondents. 


*173 Pac. Rep. 993. 
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WILSON v. LONDON GUARANTEE & ACCIDENT CO., Limited. 
(Civ. 2396.)* 


(District Court of Appeal, First District, California. May 15, 1918.) 


1 INSURANCE — LIABILITY INSURANCE — ACCIDENT NOT 
COVERED. 


Policy against liability imposed by law on insured, contractor for car- 
pentry and mason work on telephone company’s building, and re- 
sulting from negligence of contractor or subcontractor engaged in 
work, did not cover accident to passenger in street through negligence 
of employee of independent contractor. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—LIABILITY INSURANCE—FAILURE OF IN- 
SURED TO DEFEND—RESORT AGAINST INSURER. 


Where liability insurer, notified of suit, refused to defend, and insured 
suffered default, and had motion to set aside denied, on appeal, in 
action against insurer, court cannot make contract of insurance for 
him covering liability, nor assist him to avoid effects of his own 
neglect to defend, though policy provided he would not interfere with 
litigation. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Superior Court, City and County of San Francisco; 
W. M. Conley, Judge. 

Action by Robert Henry Wilson, as executor of the last will and 
testament of James A. Wilson, deceased, against the London Guarantee 
& Accident Company, Limited, a corpgration. Judgment for defendant, 
and plaintiff appeals. Affirmed. 


Hugo D. Newhouse, James Alva Watt, and Watt, Miller, Thornton 
& Watt, all of San Francisco, for appellant. 

Linforth & Herrington and Walter H. Linforth, all of San Fran- 
cisco, for respondent. 


* 173 Pac. Rep. 1006. 
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CARPENTER v. SECURITY FIRE INS. CO. (No. 32012.)* 
(Supreme Court of Iowa. June 27, 1918.) 


3. INSURANCE—CLAIM OF LOSS—BURDEN OF PROOF. 


In an action under an insurance policy covering the death of a mare by 
lightning, the burden was on plaintiff to show that the mare was 
killed by lightning. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. INSURANCE—CAUSE OF LOSS—QUESTION FOR JURY. 


In an action under policy covering the death ‘of a mare by lightning, 
evidence that the mare was killed by lightning held to justify sub- 
mission of the question to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from District Court, Greene County; E. G. Albert, Judge. 

Action on a policy of insurance against death by lightning to recover 
for the death of a horse alleged to have been killed by lightning. Cause 
tried to a jury. Verdict for the plaintiff. Judgment on the verdict. 
Defendant appeals. Affirmed. 


Church & McCully, of Jefferson, for appellant. 
E. B. Wilson and Howard & Sayers, all of Jefferson, for appellee. 


* 168 N. W. Rep. 231. 
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LiFE. 


CHARLES HING v. JOE LEE et al. (Ciy. 1751.)* 


(District Court of Appeal, Third District, California. May 20, 1918. Re- 
hearing Denied by Supreme Court.) 


1. EXEMPTIONS — LIFE INSURANCE POLICY —ANNUAL PRE- 
MIUMS. 

Proceeds of life insurance endowment policy, on which annual premium 
was less than $500, held exempt from execution, under Code Civ. Proc. 
§ 690, subd. 18. 

(For other cases, see Exemptions, Dec. Dig. § 50[1].) 


5. EXEMPTIONS—EXECUTION—INSURANCE POLICY PRO- 
CEEDS—BANK DEPOSITS. 

Where proceeds of insurance policy, exempt from execution under Code 
Civ. Proc. § 690, subd. 18, were deposited in bank, the deposit was ex- 
empt from execution. 


(For other cases, see Exemptions, Dec. Dig. § 50[1].) 


7. EXEMPTION—WAIVER. 


Exemption from execution is a personal privilege, which judgment debtor 
may waive, but which exists until he, or some one authorized to do 
so for him, waives it, either by express words, overt act, or by waiting 
more than reasonable time before attempting to claim it. 


(For other cases, see Exemption, Dec. Dig. 89.) 


Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

Action by Charles Hing, sometimes known as Hoo Hing Chong, 
against Joe J.ee, the First National Bank of Merced, a corporation, and 
others. Judgment for plaintiff, and the last-named defendant appeals. 
Affirmed. 


Terry W. Ward, of Merced, for appellant. 
John Outcalt, of Merced, for respondent. 


Burnett, J. On the Ist of April, 1901, the Equitable Life Assurance 
Society of the United States issued to respondent an endowment policy of 
life insurance. Thereafter respondent borrowed from said society the 
sum of $1,000 and assigned to appellant the said policy as security for the 
payment of said indebtedness; the bank undoubtedly acting as agent of 
the insurer in the matter. 

[1] The policy matured on the Ist of April, 1916, and there became 
due plaintiff the sum of $1,325.94, being the face value of the policy and 
the surplus reduced by said $1,000 loan. The insurer sent to appellant a 
check for said amount, payable to said bank and to plaintiff, which was 
received by appellant on the 4th day of April, 1916. At this time respond- 
ent was indebted to appellant in the sum of $431.45 on certain promissory 
notes, and also to one J. H. Simonson upon a promissory note for the 
sum of $436, which note was held by the bank, as security for the pay- 
ment of a loan by it to said Simonson. The annual premium on said 
policy was less than $500, and therefore “all moneys, benefits, privileges or 
immunities accruing or in any manner growing out of” said policy were 
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exempt from execution. Subdivision 18, § 690, Code Civ. Proc.; Briggs 
v. McCullough, 36 Cal. 542; Holmes v. Marshall, 145 Cal. 780, 79 Pac. 534, 
60 L. R. A. 67, 104 Am. St. Rep. 86, 2 Ann. Cas. 88. 

[2] On receipt of said check the cashier of the bank sent a clerk with 
the check to plaintitf’s home, a few blocks distant, with a request that 
plaintiff sign it, which he did. It was understood and agreed between 
plaintiff and the bank that out of the proceeds of the policy the said in- 
debtedness of respondent to appellant and to said Simonson should be 
paid. Plaintiff was credited with these payments on the 5th day of April, 
and the balance of said check for $1,325.94, or the sum of $458.49, was 
deposited in said bank by the cashier to the credit of plaintiff. The next 
day the sheriff of the county, under and by virtue of an execution issued 
out of the superior court of said county upon a judgment recovered in 
said county by one Joe Lee against said plaintiff and others, previous to 
the 6th day of April, 1916, for a sum in excess of $458.49, levied upon the 
money of plaintiff in the hands of said bank, and the said bank, through 
its president and cashier, delivered to said sheriff upon said execution the 
said sum of $458.49. Plaintiff knew nothing of the levy until some days 
after the money had been paid over to the sheriff, and therefore had no 
opportunity to claim any exemption from execution. He afterward made 
a demand upon the bank for the payment of said amount, but it was de- 
nied. The court held that the proceeds of the insurance policy constituted 
a trust fund in the custody of said bank, and that appellant was not legally 
justified in paying it over to the sheriff, without affording the plaintiff an 
opportunity to make his claim of exemption. The finding as’ to the trust 
relation is supported by the testimony of plaintiff. His testimony was 
given in somewhat broken English, but, after stating that Mr. Hart, the 
cashier of the bank, called him up by telephone, he proceeded: 


“He told me, ‘vou know the money came all right;’ he told me to sign 
the name on the check. I say, “You leave the money in there, and I go up 
where I get well with my foot, when I go up there; I will pay Mr. Simon- 
son, and the balance I leave in the bank to pay the Chinaman.’ I owe the 
Chinaman two or three hundred dollars. I borrow money to pay on that 
life insurance two or three years ago from two Chinamen; he go home 
now. I no tell Mr. Hart to deposit the money. I said, ‘The balance you 
leave; I want to take that money and pay the Chinamen.’” 

There can be no doubt that the check was the property of plaintiff, 
and that he directed the said officer of the bank to cash it, pay the claim 
of the bank and of Simonson, and hold the balance until plaintiff could 
call for it. The situation is covered by the principle announced in sec- 
tion 313, page 634, 7 C. J., as follows: 


“The deposit of mortgages and other specific instruments for col- 
lection or the drawing of a draft on a debtor and giving it with specific 
instructions to collect and remit is a trust transaction and the money, if 
collected, is affected with the trust.” 


As to this point several instructive cases are cited by respondent, one 
of which is Hall v. Beymer, 22 Colo. App. 271, 125 Pac. 561. Therein 
Beymer placed with Rocky Ford Bank a note for collection. The bank 
sent the note to a Colorado Springs bank, which collected it and remitted 
the proceeds in the form of a draft. This was received by the Rocky Ford 
Bank on December 28th, which, on the same day, sent it to a Pueblo 
bank to the credit of the former. On December 3lst the Rocky Ford 
Bank placed the amount of. the collection to Beymer’s credit on its books, 
and the same day said bank ceased to do business. The testimony showed 
that Beymer was asked by the president of said bank if he “wanted to put 
the proceeds in as a deposit,” and he replied, “No; I wanted it for my- 
self; I wanted the collection.” The court held that the Rocky Ford Bank 
was Beymer’s bailee, not his debtor. 

[3] The facts of that case present a similar situation to the one 
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herein involved. There seems to be no essential difference. It is true, as 
the authorities hold, that in such cases “the trust relation might be changed 
by custom or agreement into that of debtor and creditor after the collec- 
tion of the proceeds”; but it is equally true that “a bank cannot divest it- 
self of the trust relation and assume the other at its own convenience.” 
7 C. J. 634. 

[4] Of course, it is the duty of the trustee to protect and preserve 
such property for the benefit of the beneficiary. 39 Cyc. 325. It was a 
clear violation of this primary obligation for the trustee to pay over the 
property to the sheriff without making any effort to preserve it for plain- 
tiff. The bank sustained to respondent-a relation of trust and confidence, 
and it had no right to withhold from the latter information that was es- 
sential to the pgotection of plaintiff's interests. Indeed, rather than permit 
the property to be lost to plaintiff without an opportunity to assert his 
claim of exemption, the bank should have informed the sheriff that the 
money was exempt from execution, and would not be paid over until it 
could be ascertained whether plaintiff desired to waive his privilege. It 
is manifest, also, that the bank could have lost nothing by pursuing this 
course. Within a few minutes plaintiff could have been notified, and, 
unless he claimed his privilege immediately, he would have been justly 
deemed to have waived it. The bank was apparently more anxious to 
have the judgment creditor satisfied than to exercise the utmost good 
faith toward plaintiff. Debts should be paid, but public policy recognizes 
the exemption of certain property belonging to debtors as even more 
important than the payment of his debts. Otherwise it would not be pro- 
tected by the law from execution. But of what avail to the debtor is the 
privilege, if he have no opportunity of exercising it? He is not required 
to claim the privilege until an occasion arises whereby the property is liable 
to be taken away from him. Here he had no such opportunity in conse- 
quence of appellant's violation of its duty to notify him of the occasion 
for the exercise of his privilege. We consider it a plain case of breach of 
trust on the part of appellant, and we cannot believe that the moral sense 
of the community, or the common practice of banks, or any provision of 
the statute, justifies the course which was herein pursued to the prejudice 
of respondent. 

[5] We think that the case is governed by the fundamental principle 
of good faith which characterizes the status of a trustee; but, even if we 
concede that, by virtue of the deposit of the money, the bank became 
merely the creditor of plaintiff, the debt was exempt from execution. 
The reason for this view is clearly set forth in the Holmes Case, supra. 
Therein it is said: E 

“Appellant contends that by the deposit of the money in the bank the 
money lost its identity, and that thereafter the bank owed Annie J. 
Jenkins the money; that the debtor thus voluntarily parted ‘with the 
money, which was exempt, and acquired in lieu thereof a credit due by 
the bank. Such construction would seem to be unreasonable, and no au- 
thority is cited which supports it.” 

The court proceeds to a more detailed consideration of the subject, 
and reaches the conclusion that appellant’s contention involves an absurdity, 
which must be rejected. 

[6] Considering it thus a deposit, we feel satisfied that, in view of the 
ignorance of plaintiff of the levy of the execution, it was the duty of the 
bank to notify him before paying over the money to the sheriff. If it had 
been other personal property belonging to plaintiff, in the possession of 
defendant, a sale would be required, and it would have made no particular 
difference whether the bank gave notice or not, since the sheriff would 
have been required to give notice to plaintiff before the sale. But, it 
being money, the conduct of the bank made it impossible for plaintiff to 
claim this privilege of exemption, and hence appellant should be held re- 
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sponsible for the amount lost. In Freeman on Executions (3d Ed.) § 416, 
it is said: 

“Although as a general rule the exemption of property from execu- 
tion can only be claimed by its owners, yet the rule does not apply to 
proceedings by garnishment. If the garnishee has in his possession any 
property or credit of the defendant not subject to execution, he certainly 
may, and he probably must, assert the fact of such exemption, and thereby 
prevent the property from being taken and applied under the execution. 
* * * When, however, the person summoned knows of a defense, as 
that the debt or property sought to be reached is exempt from execution, 
we believe that it is his duty to assert such defense, or at least, to inform 
his creditor of the proceeding, and give him an opportunity to act for 
himself, and, if the duty is not performed, that no judgment or order 
against the person summoned can protect him from liabilfty to his cred- 
itor.’ 

In the case at bar the garnishee knew, or, at least, had reason to 
know, that the property was exempt from execution, and that the judg- 
ment debtor had no knowledge of the garnishment, and hence the pay- 
ment of money to the sheriff does not protect appellant from liability to 
the judgment debtor. 

[7] We agree with respondent in the statement of these propositions: 


“(1) Respondent was the owner of the policy in question and of that 
part of the proceeds thereof here in controversy at the time of the receipt 
of the same by the bank on April 4, 1916, and continuously up to and in- 
cluding the time of the levy. (2) The proceeds of said policy were ex- 
empt from execution under subdivision 18 of section 690 of the Code of 
Civil Procedure. (3) It was not the respondent’s duty to claim exemption 
before the levy, or to make such claim upon anybody other than the levy- 
ing officer, or to make such claim after it would have been an idle and 
ineffective act. (4) Appellant bank was a trustee of the proceeds of said 
policy for respondent’s benefit. (5) The bank could not make respondent 
its depositor without his consent. (6) Though exemption is a per- 
sonal privilege, which the judgment debtor may waive if he choose, yet 
the privilege exists until he himself, or some one authorized to do so for 
him, waived it, either in express words or by overt act, or by waiting more 
than a reasonable time before attempting to claim it; and a garnishee, 
whether trustee or mere debtor, cannot waive it for him, or deprive him 
of the opportunity to claim it without being liable to him in damages.” 
18 Cyc. 1449; Smyth on Homestead and Exemptions, § 562; Southern Ry. 
Co. v. Fulford, 125 Ga. 103, 54 S. E. 68, 5 Ann. Cas. 168. 

In some of the cases cited in support of the lower court’s decision, 
the garnishment proceedings involved a formal suit in court; but, mani- 
festly, the same principle must apply with greater emphasis to our sum- 
mary proceeding of garnishment, wherein more easily may a judgment 
debtor be deprived of his statutory privilege of exemption. 

[8] Another point, upon which appellant lays some stress, relates to 
the proof of the demand claimed to have been made upon appellant for 
the payment to respondent of said sum of money. The allegation of the 
complaint, however, as to that, was not denied in the answer, and, of 
cgurse, it is deemed admitted. We need not, therefore, consider the suffi- 
ciency of the proof. 

Some other questions are argued by appellant, but we think the fore- 
going covers the material considerations in the case. 

We are satisfied that the decision of the lower court is just and the 
judgment is therefore affirmed. 

We concur: Chipman, P. J.; Hart, J. 
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MUTUAL LIFE INS. CO v. BOLTON. (No. 8933.)* 
(Court of Appeals of Georgia, Division No. 1. Aug. 1, 1918.) 


(Syllabus by the Court.) 
1, INSURANCE—APPLICATION—REPRESENTATIONS. 


Representations made in an application for insurance which is attached to 
and made a part of the policy as considered as covenanted to be true 
by the applicant, and the policy will be voided by any variation which 
changes the nature, extent, or character of the risk. Any material 
representations of facts by the assured, to induce the acceptance of 
the risk will void the policy if untrue; and, while failure to state a 
material fact will not void a policy unless such failure be fraudulent, 
the willful concealment of such a fact, which would enhance the risk, 
will void the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 256[1], 261.) 


2. INSURANCE — APPLICATION — REPRESENTATIONS — 
QUESTIONS OF FACT. 


- While the truth and materiality of representations are generally questions 
of fact, for determination by the jury, where all the testimony re- 
lating to a question of fact excludes every reasonable inference but 
one, the issue becomes one of law, for determination by the court. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Error from Superior Court, Wilkes County; B. F. Walker, Judge. 

Action by C. D. Bolton, administrator of Batnum N. Ford, against 
the Mutual Life Insurance Company. Verdict for plaintiff, a new trial 
was denied, and defendant brings error. Reversed. 


C. D. Bolton, administrator of Batnum N. Ford, brought suit against 
the Mutual Life Insurance Company of New York upon a life insurance 
policy for $1,000 issued by the defendant upon the life of Batnum N. Ford 
on April 10, 1914, and made payable to the executors, administrators, or 
assigns of the insured. In the application the insured made the following 
agreement: 

“This application is made to the Mutual Life Insurance Company of 
New York. All the following statements and answers and all those that 
I make to the company’s medical examiner in continuation of this appli- 
cation are true, and are offered to the company as an inducement to 
issue the proposed policy. * * * The proposed policy shall not take 
effect unless and until the first premium shall have been paid during my 
continuance in good health, and unless also the policy shall have been 
delivered to and received by me during my continuance in good health.” 

A copy of the application, with the satements made by the insured in 
answer to questions by the medical examiner, was attached to the policy. 
Among these questions and answers were the following: 

“17. What illnesses, diseases, injuries, or surgical operations have 
you had since childhood? 


Name of Dis- Number of Date of Duration. 
ease, etc. Attacks. Each. 


Pneumonia 1 1878 2 weeks 
Jaundice 1 1908 3 months 


*98 S. E. Rep. 442. 
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Severity. Results. Date of Complete Recovery. 


Mild Good 4 weeks 
Light Good 6 months 


“18. State every physician or practitioner who has prescribed for or 
treated you, or whom you have consulted in the past five years. 


Name of Physician or 
Practitioner. Address. When Consulted. 


L, J. Pharr Newborn Some 2 years 


Nature of Complaint. 
Billious 


“Give full details under Q. 17. 

“19, Have you stated in answer to question 17 all illnesses, diseases, 
injuries or surgical operations which you have had since childhood? (Ans. 
Yes or No.) Yes. 

“20. Have you stated in answer to question 18 every physician and 
practitioner consulted during the past five years and dates of consultations? 
(Ans. Yes or No.) Yes. 

“21. Are you in good health? Yes.” 

At the close of the questions propounded by the examiner and the 
answers of the insured the following appears: 


“I certify that each and all of the foregoing statements and answers 
were read by me and are fully and correctly recorded by the medical 
examiner. [Signed] Batnum Napolean Ford. Witness: J. C. Smith, M. D. 

The insured died June 21, 1915, and proofs of death were presented 
by the plaintiff. The defense rested upon two grounds: First, that the 
policy never took effect, because it was never delivered to and received 
by the insured during’ his continuance in good health; and, second, that 
the above-quoted representations of fact made by the insured in his 
application to induce acceptance of the risk were, as to matters material 
to the risk, untrue, and that for this reason the policy was void. Upon 
the trial of the case the plaintiff introduced in evidence the policy, with 
the application attached thereto, proofs of death, and closed. The de- 
fendant then introduced as a witness Dr. P Wilson, a practicing physician, 
who testified that he had examined applicants for life insurance for several 
insurance companies, including the defendant; that he had known B. N. 
Ford since 1905, and had part of the time between 1912 and 1914 boarded 
in the same house with him, and saw him every day; that he, as a 
physician, had treated Ford; that the first time was for jaundice in 1908, 
and that the duration of that attack was from 5 to 6 months; that fol- 
lowing that the insured had enlargement of the liver, accompanied with 
the usugl digestive disturbances and nervous troubles ; that when he 
first treated him in 1908, the insured weighed 260 pounds, and that, be- 
ginning with the atack of jaundice which lasted 5 or 6 months, his weight 
decreased gradually, for 18 to 20 months, to 180 pounds, and that his 
weight remained between 180 and 190 pounds through 1910 and 1911; that 
in the latter part of 1912 he had occasion to take the insured’s blood 
pressure, and found it decidedly above normal, and that from then on until 
September, 1914, the insured continued with an excessively high blood 
pressure, with an enlarged liver, and a tolerably bad condition or a harden- 
ing condition of the arteries, called arterial sclerosis; that in the same 
way you describe stiffening of the arteries, it would be the same way with 
the tissues in the valves of the heart; that he could not say Ford was in 
good health at any time between 1908 and 1914, when he saw him. The 
witness further testified that the proofs of death state that the insured 
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died suddenly, and in one place it is stated with disease of the heart, 
and of apoplexy; that the condition of health in which he found the in- 
sured could be connected up with the cause of death. This witness further 
testified : 


“From my experience as an examiner of risks or applicants for life 
insurance, I will say that I think that the conditions that I have described 
in connection with this application and this applicant are material to the 
risk that the company was trying to’secure; it is material to the issuing 
of the policy.” 

He further testified that he advised the insured as to his condition, 
and told him what was the matter with him; that he couldn’t say he 
explained it to him as fully as he had on the witness stand, but that he 
told the insured enough to let him know his condition generally, and that 
he put him on a diet. 

Defendant also introduced Mrs. H. C. Pitts, who testified that the 
insured boarded with her from April 1, 1913, to September 6, 1914, and 
that she saw him every day; that he was on a diet while staying there; 
that Dr. Wilson treated him; that the insured appeared to be in feeble 
health, and was rather nervous; that he would talk to, her about his 
physical condition, and would say he did not feel well. The-plaintiff then 
introduced Dr. E. W. Ragsdale, who testified that he had known the in- 
sured for 15 years immediately preceding his death; that most of the time 
he seemed to be in good health, but that for some 3 or 4 years previous 
to his death the insured’s health was not good; that he would See him 
occasionally, and he seemed to be somewhat emaciated and thin. He 
further testified that he saw the insured a few minutes after his death, 
and that in his opinion he died from valvular disease of the heart. The 
brief of evidence shows that the physician who examined the insured was 
dead. The plaintiff introduced evidence as to the good character of the 
deceased. The jury returned a verdict for the plaintiff. The defendant 
made a motion for a new trial on the general grounds only, which was 
overruled by the trial judge, and the defendant excepted. 


Jas. H. Gilbert, of Atlanta, and R. C. Norman, of Washington, Ga., 
for plaintiff in error. 
J. M. Pitner, of Washington, Ga., for defendant in error. 


Jenkins, J. (after stating the facts as above). [1] The question pre- 
sented for our consideration is whether, the evidence warranted the 
verdict. Section 2479 of the Civil Code of 1910 provides that: 

“Every application for insurance must be made in the utmost good 
faith, and the representations contained in such application ares considered 
as covenanted to be true by the applicant. Any variation by which the 
nature, or extent, or character of the risk is changed will void the policy.” 

It has been held that: 


“It is immaterial whether the statements made by the applicant for 
insurance were representations or warranties, since the effect of such state- 
ments must be determined by the provisions of these sections of the Code, 
without reference to whether the statements may be regarded technically 
as representations or as warranties. If the representations were untrue 
and the nature or extent or the character of the risk was changed by the 
representations, the policy was void under the express terms of section 
2479.” Etna Life Insurance Co. v. Conway, 11 Ga. App. 557, 560, 75 
S. E. 915. 

Section 2480 provides that: 


_ . “Any verbal or written representations of facts by the assured to 
induce the acceptance of the risk, if material, must be true, or the policy 
is void.” 

Code, § 2481, provides that: 
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“A failure to state a material fact, if not done fraudulently, does not 
void; but the willful concealment of such a fact, which would enhance 
the risk, will void the policy.” 

In the case of a representation the important inquiry is: First, was 
the representation false? Second, if false, was it made in reference to a 
matter material to the risk? In general, it may be said that the test, in 
determining whether questions contained in an application for insurance 
are immaterial, is whether knowledge or ignorance of the facts sought to 
be elicited thereby would materially influence the action of the insurer. 
Etna Life Insurance Co. v. Conway, supra; Empire Life Ins. Co. v. 
Jones,14 Ga. App. 647, 656, 82 S. E. 62. The insured in this case stated 
unequivocally that he was in good health, and under the undisputed evi- 
dence introduced upon the trial of the case this was untrue, and under 
the testimony of Dr. Wilson the insured was suffering from a number of 
serious disorders, both at the time the application was made and at the 
time the policy was issued, which, under his testimony, were material to 
the risk, and under the ruling made in the case of A*tna Life Insurance 
Co., supra, the policy was void. See, also, Southern Life Ins. Co. v. Hill, 
8 Ga. App. 857, 70 S. E. 186. 

[2] While it is true that the truth and materiality of the representa- 
tions made by the insured are generally questions of fact for determina- 
tion by the jury, yet where all the testimony relating to a question of fact 
excludes ever reasonable inference but one, as we think it does in this 
case, since even the physician introduced by the plaintiff testified that 
the insured was not in good health at the time the application for in- 
surance was made, and at the time the policy was issued, and the testimony 
of the other witnesses to the same effect is undisputed, the issue becomes 
an issue of law for determination by the court. Empire Life Ins. Co. v. 
Jones, 14 Ga. App. 647, 82 S. E. 62. 

Under the facts appearing in the record in this case, the evidence as 
adduced in the trial in the court below did not authorize a verdict i in favor 
of the plaintiff, and the court erred in refusing a new trial. 

Judgment reversed. 

Wade, C. J., and Luke, J., concur. 


WEBER vy. PRUDENTIAL INS. CO. OF AMERICA. (No. 11922.)* 


(Supreme Court of Illinois. June 20, 1918. Rehearing Denied October 
2, 1918.) 


Ls “ae LIFE INSURANCE—POLICY —WHEN TAKING 


An application for life insurance providing that “said policy shall not take 
effect until the same shall be issued and delivered by said company 
and the first premium paid thereon in full while my health is in the 
same condition as described in this application,” together with the 
premium, constituted an offer, and the contract was completed and in 
full force when accepted if applicant’s health was then as described in 
the application. 


(For other cases, see Insurance, Dec. Dig. $ 130[7].) 
*120 N. E. Rep. 291. 
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2. ee ae INSURANCE — APPLICATION — ACCEPT- 
ANCE 


Where an applicant for life insurance submitted to a medical examination, 
the report of which, with the application and premium, were sent to 
the home office, from which the policy was issued, the application 
must be deemed accepted on the date the policy was issued, in the ab- 
sence of evidence that it was accepted at an earlier date. 


(For other cases see Insurance, Dec.Dig.§130[3].) 


Appeal from Second Branch, Appellate Court, First District, on Ap- 
peal from Superior Court, Cook County; M. L. McKinley, Judge. 

Suit by Richard Weber against the Prudential Insurance Company of 
America. From a judgment of the Appellate Court affirming a judgment 
for defendant, plaintiff appeals. Affirmed. 


Felix J. Griffen, and Cheney & Evans, all of Chicago, for appellant. 
Hoyne, O’Connor & Irwin, of Chicago (John O’Connor, of Chicago, 
of counsel), for appellee. 


Cooke, J. On March 7, 1912, Friedrich Weber signed an application 
for a policy of insurance for $5,000 upon his life and delivered it to an 
agent of the Prudential Insurance Company of America, appellee, and 
paid $10 to be applied on the premium. On the next day he paid the full 
amount of the first year’s premium to the agent, who gave him a receipt 
reciting that Weber had paid the sum of $163.80, to be applied on the 
policy when issued. On March 12, 1912, Weber was examined by the 
medical examiner of appellee in the city of Chicago, and the report based 
on this examination, together with the application, was mailed to the 
head office of appellee, at Newark, N. J. On March 21, 1912, the policy of 
insurance was issued and mailed to a local superintendent of appellee in 
the city of Chicago for delivery, and was received by him on March 23, 
1912. Weber was a florist, residing in the city of Chicago. On March 17, 
1912, he called a physician to treat him for an inflammation in his right 
hand and arm, caused by the pricking of his finger with a thorn. On that 
day his hand and forearm were badly swollen. The physician visited him 
twice the next day, and at that time the swelling had increased. On the 
19th the physician lanced the finger. On the 20th another physician was 
called in, and each was of the opinion that there was no chance for 
Weber’s recovery. On the 23d he died. The policy of insurance was 
never delivered, but was returned to the company by the local superintend- 
ent in Chicago. Richard Weber, the appellant, is a son of the deceased, 
and was the beneficiary named in the policy. Appellee having refused to 
pay the policy, appellant brought suit in the superior court of Cook 
county, Ill., where the cause was heard by the court without a jury. Judg- 
ment was rendered for appellee, and this judgment was affirmed by the 
Appellate Court for the First District, and the cause has been brought 
here for further review upon a certificate of importance. 

[1] The application signed by Weber contained the following clause: 

“I hereby declare that all the statements and answers in the above 
questions are complete and true, and I agree that the foregoing, together 
with this declaration, as well as the statements and answers made or to be 
made to the company’s medical examiner, shall constitute the application 
and become a part of the contract of insurance hereby applied for; and 
it is further agreed that the policy herein applied for shall be accepted 
subject to the privileges and provisions therein contained, and said policy 
shall not take effect until the same shall be issued and delivered by the 
said company and the first premium paid thereon in full while my health is 
in the same condition as described in this application.” 

It is contended by appellee that by reason of this clause the policy 
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was not in force until it was actually delivered during the lifetime and 
good health of the insured, whereas the appellant contends that, as the 
premium was paid in full on March 8th, the contract of insurance be- 
came effective and in force as soon as the application was accepted by 
appellee, and that an actual manual delivery of the policy was not neces- 
sary. When the premium for one year was paid in full by Weber and 
accepted by the agent on March 8th the provision in the application that 
the policy should not take effect until the first premium had been paid 
while the applicant was in good health was satisfied, and the situation was 
changed to the extent that the application, together with the money ac- 
companying it, constituted an offer on the part of Weber to contract with 
appellee for this insurance. The contention of appellant that the contract 
was completed and was in full force upon the acceptance of this offer on 
the part of appellee is correct, provided it was accepted while the health of 
the applicant was in the same condition as described in the application. 

{2] Appellant contends that the application was accepted on March 12, 
1912, at the time the medical examination was completed, and that, as the 
applicant was then in sound health, appellee is liable upon the contract. 
How or in what way the application was accepted on March 12th appellant 
does not make clear. On that date the applicant submitted to a medical 
examination in the city of Chicago, the report of which was forwarded, 
together with his application and as a part of it, to the home office of 
appellee, at Newark, N. J. It does not appear that the medical examiner 
had any authority to accept or reject the risk or that he took any action 
whatever beyond reporting the result of his examination. Jt is not shown 
that any one except the officers of appellee at the home office had the 
power to pass upon and accept or reject applications for insurance, and 
from all that appears in this record this risk was passed on at the home 
office after the application had been forwarded from Chicago, subsequent to 
the medical examination on March 12th. The only evidence as to the time 
when the application was accepted is the date of the policy and the fact 
that it was issued upon its date—March 2lst. The contract would then 
have become in force had the applicant’s condition of health been the same 
as when he made his application. The fact is that his health had not only 
become seriously impaired, but on that date it had become apparent that 
there was no possibility of his recovery and that he was about to die. Un- 
der the provisions of the clause of the application above set out the con- 
tract of insurance never was in force, and appellee was not liable for the 
amount of the policy. 

While the trial court refused some propositions of law which should 
have been held to be law, under the facts no other conclusion could have 
been reached, and no other judgment rendered. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


PEOPLE v. ALEXANDER et al.* 


(Supreme Court of New York, Appellate Division, First Department. 
July 11, 1918.)* 


2. INSURANCE—LIFE POLICY —INCONTESTABILITY CLAUSE 
—VALIDITY. 


It being competent for the parties to agree that a life policy shall be incon- 
testable after one year, where they do so agree, and insured dies after 


*171 N. Y. Supp. 881. 
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one year, even actual or willful fraud is no defense against the bene- 
ficiary. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


3. INSURANCE—LIFE POLICY — INCONTESTABILITY CLAUSE 
—BAD-FAITH PURCHASERS. 

Where nina and two others conspired to defraud insurance company by 
securing policy in name of nominal beneficiary, for their own benefit. 
upon the life of a man who was then ill, and the policy was issued 
through fraud in the medical examination, and one conspirator took 
assignment of the policy from the nominal beneficiary, he was not a 
good-faith purchaser, and was not entitled to benefit of incontestability 
clause. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


4. IN Paes IFE POLICY —INCONTESTABILITY CLAUSE 
—VALIDIT 


Public policy requires that incontestability clauses in life policies be lim- 
ited to legitimate policies actually taken out by insured for the protec- 
tion of his named beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Court of General Sessions, New York County. 

David Alexander and others were jointly indicted for attempt to com- 
mit grand larceny in the first degree. Alexander was convicted, and he 
appeals. Affirmed. 


See, also, 178 App. Div. 875, 166 N. Y. Supp. 173. 
Argued before Dowling, Laughlin, Smith, Page, and Merrell, JJ. 


Goldsmith & Rosenthal, of New York City (Milton M. Goldsmith, of 
New York City, of counsel, and Max Horowitz, of New York City, on the 
brief), for appellant. 

Robert C. Taylor, Asst. Dist. Atty., of New York City (Edward 
Swann, Dist. Atty., of New York City, of counsel), for the People. 


LAUGHLIN, J. One, Milch, the appellant, and one Lustbader were 
jointly indicted, and the indictment accused them of an attempt to com- 
mit the crime of grand larceny in the first degree as therein stated. It 
then charged that Milch was the agent for the Philadelphia Life Insurance 
Company, and authorized by it to solicit applications for life insurance, 
and that this appellant was engaged in the business of soliciting applica- 
tions for life insurance; that on the 10th day of March, 1911, Samuel 
Caminsky made an application to said insurance company for life insur- 
ance through Milch and the defendant, and presented himself to one oi 
the medical examiners of the company that day and was examined, and 
that on such examination the company issued its policy, in which it agreed, 
on the terms and conditions therein recited, that on Caminsky’s death it 
would pay to his wife, Esther Caminsky, $15,000; that Caminsky died on 
December 11, 1912, and thereafter, and on May 8, 1913, the appellant, 
Milch, and Lustbader, with intent to deprive the insurance company of its 
money, goods, chattels, and personal property, and of the use and benefit 
thereof, and to appropriate the same to the use of said Esther Caminsky, 
feloniously, falsely and frauduently pretended and represented that when 
Caminsky applied for the insuarnce, he did so for the sole use and benefit 
of his wife, who had an insurable interest in his life, and that he had then 
promised and undertaken to pay the premiums, and that when examined, 
on the 10th day of March, 1911, he was in good health and did not then 
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have diabetes, and that a bottle of urine which he and the appellant then 
represented and delivered to the company’s medical examiner was a speci- 
men of his urine then voided, and that Lustbader was the lawful attorney 
and assignee of said Esther Caminsky, and that there was then due and 
owing to him as such assignee the amount of the policy, and that they did 
then and thefe on said 8th day of May, 1913, by collusion and the aid of 
said false and fraudulent pretenses and representations, feloniously and 
fraudulently attempt feloniously and fraudulently to obtain said moneys 
from the insurance company with intent to deprive and defraud it thereof 
and to appropriate the same to their own use. It then charges the facts to 
be that Caminsky did not apply for insurance in such amount, and that 
the application was not for the benefit of his wife, but was made by and 
for the benefit of the indicted defendants and other persons, and that 
said Caminsky did not promise, undertake or agree to pay the premiums, 
but that they and others agreed to and did apply for the insurance, and 
agreed and undertook to pay the premiums, solely for their own use and 
benefit and with the intent and for the purpose of speculating and 
gambling on the life of Caminsky, and that they did not, nor did any of 
them, have an insurable interest in his life, and that Lustbader was not 
such attorney or assignee, and that there was not then due or owing to 
him from the company any sum whatever, and that when Caminsky was 
so examined he was not in good health and then had diabetes, and that 
the sample of urine was not his, and that the said pretenses and repre- 
sentations were in all respects utterly false and untrue, as the indicted de- 
fendants and each of them well knew when they were made. The second 
count charges the crime at common law, viz., an attempt at grand larceny 
in the first degree on said 8th day of May, 1913, by attempting by force 
and arms to steal, take, and carry away the same property of the insur- 
ance company specified in the first count. 

The first point made by the appellant is that there is a failure of proof 
of the crime charged in the indictment, and that. there was a material 
variance between the crime attempted to be charged and the one for which 
the indictment was found. The learned counsel for the people concedes 
that it was essential to the validity of the indictment that the day on which 
it was claimed that the crime was committed should be specified, and that 
both counts of the indictment specified that day as May 8, 1913, which is 
the day on which formal proof of the death of Caminsky, which occurred 
on the 11th of December, 1912, was presented to the company by Lustbader 
on blanks furnished to his attorneys at their request by letter of April 12, 
1913, notifying the company of Caminsky’s death. The proofs of death 
consist of a verified statement by Lustbader, stating, among other things, 
that he made the claim under a power of attorney and assignment from 
Esther Caminsky, the beneficiary named in the policy, that Caminsky died 
December 11, 1912, that his health first began to be affected September 25, 
1912, that the immediate cause of death was diabetes—arteriosclerosis— 
and that Caminsky had gangrene of the leg requiring amputation, and 
that he paid the last premium April 23, 1912, at the request of Caminsky; 
a statement from the attending physician to the effect that Caminsky first 
showed symptoms of his final illness on September 25, 1912, the day the 
physician who was attending him at the time of his death, was first called, 
and that his last visit was December 11th, that diabetes was the predispos- 
ing cause of the last illness, and that Caminsky died from arteriosclerotic 
gangrene amputation; a statement from the undertaker and by a friend 
of the decedent, both with respect to the death, identity, and burial of 
Caminsky. There was no statement in the proofs of death with respect 
to any of the alleged false and fraudulent representations charged in the 
indictment, and there was no evidence that any other representation was 
made to the insurance company on said 8th day of May by any of the 
indicted defendants or any other person in their behalf. The policy was 
issued on the 25th day of March, 1911, and it provided that on due proof 
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of Caminsky’s death, if the policy was then in force, the company would 
pay $15,000 to Esther Caminsky, wife of the insured, if living, and if not, 
to his personal representatives or assigns. It provided, among other 
things, as follows: 


“This policy shall be incontestable, except for nonpayment of premi- 
ums, after one year from date. * * * Self-destruction, while sane or 
insane, or death in pursuance or violation of the law within one year from 
the date hereof, are risks not assumed by the company under this policy.” 

[1] Counsel for the appellant contends that in these circumstances the 
only material representation in the proofs of death was with respect to 
the death, which concededly occurred at the time specified, and that any 
representations with respect to the cause of death are immaterial, for the 
reason that the company was then only entitled to due or satisfactory 
proof of death, and the authorities so hold. Buffalo Loan, T. & S. Dep. 
Co. v. Knight Templar, 126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839; 
Grattan v. Metropolitan Life Ins. Co., 80 N. Y 281, 36 Am. Rep. 617; 
O’Reilly v. Garden Mut. Ins. Co., 60 N. Y. 169, 19 Am. Rep. 151; Insur- 
ance Co. v. Rodel, 95 U. S. 232, 24 L. Ed. 433. The only false representa- 
tions claimed by the people to have been expressly contained in the proof 
of death are the statements with respect to the time Caminsky showed 
symptoms of his last illness, which it is claimed constituted representa- 
tions that he did not show symptoms before, and the statement that Lust- 
bader’s claim was by virtue of a power of attorney and an assignment 
from Esther Caminsky. Lustbader did have two powers of attorney from 
her, and one contained an assignment of the claim, and she concedely 
signed that about two weeks after the policy was issued; but she testi- 
fied that it was then in blank and not filled out, and that she then signed 
several papers relating to the insurance in blank and did not sign or exe- 
cute a paper at any other time. The appellant testified that the one she 
admitted having signed, and which bears date the 4th of May, was ex- 
ecuted about the time it bears date and owing to the fact that the first had 
been mislaid; but the former purports to have been a power of attorney 
only, while the latter purports to assign the claim as well. 

The evidence connecting appellant with the proofs of death shows 
that he had for a number of years solicited insurance, and that, as was 
customary in such cases, he volunteered to procure the statements from 
the attending physician, the undertaker, and friend of the decedent, on the 
blanks furnished by the insurance company for that purpose. It is not 
claimed that there was any misrepresentation in the statement by the un- 
dertaker. The only claim with respect to misrepresentation as to the 
statement made by the friend is as to the time he had known decedent, 
and with respect to that there is no evidence that the alleged misstatement 
was in any manner influenced by appellant. The only misstatement 
claimed in the statement made by the attending physician is with respect 
to the time when the decedent first showed symptoms of his last illness, 
and that, so far as appears, was filled in by the attending physician with- 
out suggestion or inducement from the appellant. The people, therefore, 
failed to show that the appellant was in any manner responsible for even 
any of the immaterial false or fraudulent statements contained in the 
proofs of death. 

In support of the indictment, the people were permitted to prove the 
making of the alleged false representations, not on May 8th, as charged in 
the indictment, but when the application was made by Caminsky for the 
insurance, or, in other words, not by or in connection with the proofs of 
death, but by or in connection with the application for the policy of insur- 
ance. The evidence was sufficinet to warrant a finding that the policy was 
procured through fraud on the part of the indicted defendants, and that 
the sample of urine was not voided by Caminsky, and that appellant knew 
that such was the fact when it was presented to the medical examiner of 
the company. The appellant testified’that he had no interest in the policy, 
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and that the only consideration he received was commissions of from $185 
to $190 for assisting in procuring it. There is evidence, however, suffi- 
cient to warrant a finding to the contrary, and that a gross fraud was 
perpetrated on the company, and that appellant was one of the principal 
actors therein. Caminsky was known to the family to be a very sick 
man. He had been suffering from diabetes for several years. Mrs. 
Caminsky’s brother, Michael Goodman, conceived the-idea of obtaining 
the insurance. He spoke to his brother Abe, who was an insurance agent 
representing one of the old line companies, and Abe said he could not 
procure it, but that he would send another agent to him, and he sent ap- 
pellant. Thus appellant came into the case innocently, but he soon knew 
that Caminsky was not a good risk and that he could not pass an honest 
examination. There is competent evidence to the effect that he employed 
a physician to examine Caminsky preliminarily; that the urine was found 
to contain from 5 to 8 per cent sugar and Caminsky was found to be 
suffering from arteriosclerosis, and the physician so informed him, and 
also stated to him that Caminsky would not live more than a year or two; 
that with this information, and with knowledge that neither Caminsky nor 
his wife was instrumental in applying for the insurance, that neither of 
them was to pay any part of the premium, and that they only consented 
to have an application made for a policy for $5,000, and on the express 
understanding that Michael Goodman would pay the premium, that the 
beneficiary was only to participate to a comparatively small extent in the 
proceeds of the policy, that the bulk of such proceeds was to be divided 
between the Goodmans, or them and himself, or another or others, none 
of whom had any insurable interest in the life of Caminsky, excepting 
that Michael Goodman had made a claim that Caminsky owed him $25, 
the appellant, in collusion with the Goodmans, with the local agent or 
agents of the company who transacted business in the name of Kaplan & 
Co., which was a firm in name only, and represented a branch of the in- 
surance business carried on by defendant Milch, and with the local medical 
examiner of the comapny, filled out the application for a policy of $15,000 
insurance, containing misrepresentations with respect to Caminsky’s busi- 
ness and state of health, and arranged for an examination at which he 
was present, and at which, through his connivance, a sample of urine was 
delivered to the medical examiner as that of Caminsky which was not 
his, with the result that the company was imposed upon and deceived into 
issuing the policy. Kaplan & Co. delivered the policy to appellant, and he 
went to Michael Goodman with it and obtained one-third ‘of the premium, 
which was $1,137.30, and then delivered it to Abe Goodman,. from whom 
appellant says he received the other two-thirds of the premium in part by 
an allowance for part of his commissions which he agreed to pay over to 
Abe, but atcording to the latter the appellant was to pay one-third of the 
premium and to have an interest in the policy. 

The appellant testified the beneficiary was to receive one-third of 
the proceeds of the policyland the Goodmans the balance; but the evi- 
dence warranted the inference that appellant knew from the start that 
Lustbader was to share in the proceeds of the policy, and in view of the 
evidence with respect to the execution of the powers of attorney and 
assignment to Lustbader, and appellant’s activity in assisting in preparing 
the proofs of death, the inference is also warranted that appellant was 
personally interested in the collection of the policy. The second premium 
was paid by the Goodmans and Lustbader in equal shares, and shortly 
thereafter, for reasons not made entirely clear, Caminsky’s blank notes and 
the power of attorney purporting to have been executed in May were re- 
turned to the Caminskys, and the policy was delivered to Caminsky, who 
on May 2, 1912, forwarded it to the company by mail, with a letter signed 
by him and the beneficiary, requesting that it be canceled and that the 
company refund part of the premiums paid; that the company refused to 
do and returned the policy, and it was subsequently delivered by the bene- 
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ficiary to her brother-in-law, Sequeira, from whom evidently the district 
attorney received it. There is no evidence that Lustbader ever had pos- 
session of the policy. 

(2]. The general rule is that fraud vitiates any contract, and if this 
policy -had provided that the company would not contest it for actual 
fraud in procuring it the agreement would be void as against public policy ; 
but it was competent for the parties to agree upon a reasoanble time, 
after which the company would waive the defense with respect to the 
original issue of the policy, and the clause such as that in the policy in 
question is in the nature of a short statute of limitations and is given 
effect accordingly, and therefore the poficy, at the time the proofs of 
death were presented and when the crime is charged, was incontestable as 
against the beneficiary on any ground, and a defense to an action thereon 
by her could not have been successfully interposed, even on proof of actual 
or willful fraud. Wright v. M. B. L. Assn, 118 N. Y. 237, 23 N. E. 186, 
6 L. R. A. 731, 16 Am. St. Rep. 749; Teeter v. U. L. & Accident Ins. 
Assn, 11 App. Div. 259, 42 N. Y. Supp. 119, affirmed 159 N. Y. 411, 54 
N. EF. 72; Matthew v. Am. Central Ins. Co., 9 App. Div. 339, 41 N. Y. 
Supp. 304, affirmed 154 N. Y. 449, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. 
Rep. 627; McCormick vy. Security Mut., 161 App. Div. 33-39, 146 N. Y. 
Supp. 613; Vetter v. Mass. Life Ins., 29 App. Div. 72, 51 N. Y. Supp. 393; 
Drews v. Metropolitan Life Ins. Co., 79 N. J. Law, 398, 75 Atl. 167; Mur- 
ray v. State Mut. Life Ins. Co., 22 R. I. 524, 48 Atl. 800, 53 L. R. A. 742; 
Reagan v. Union Cent. Life Ins., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. 
(N. S.) 821, 109 Am. St. Rep. 659, 4 Ann. Cas. 362; Great Western Ins. 
Co. v. Snavely, 206 Fed. 20, 124 C. C. A. 154, 46 L. R. A. (N. S.) 1056; 
hie 2 v. Union Cent. Life Ins. Co., 108 Iowa, 231, 78 N. W. 853, 50 L. R. 
A. . 


[3] The ——— contends, on the authority of People v. Jaffe, 185 N. 
Y. 502, 78 N. 169,9 L. R. A. (N. S.) 263, 7 Ann. Cas. 348, and People 
v. Teal, 196 N. *Y. 372, 89 N. E. 1086, 25 L. R. A. (N. S.) 120, 17 Ann. Cas. 
lif, that since this policy was incontestable, the crime of grand larceny 
could not be committed by receiving or enforcing collection of the pro- 
ceeds thereof, and that since the attempted acts, if successful, would not 
have constituted the crime of ggand larceny, the attempts cannot consti- 
tute a crime. The learned counsel for the people argues that this limita- 
tion in the contract of insurance with respect to the period during which 
the policy might be contested is not binding on the people. Counsel for 
the appellant replies that public policy forbids that an insurance company 
should be permitted, after soliciting insurance on this condition, to at- 
tempt, under threat of criminal prosecution, to avoid or to compromise its 
liability, as it is claimed, under some evidence tending to show it, the 
insurance company in question was accustomed to do; and he argues, 
evidently on the theory that there might have been an indictment for pro- 
curing the policy, that to give effect to the terms of the policy in a crimi- 
nal prosecution, the same, as in a civil action, will not result to the disad- 
vantage of the people, any more than does any statute of limitations with 
respect to prosecutions for crime. The argument of counsel for appellant 
on that point would merit serious consideration, if Lustbader, whom ap- 
pellant was assisting in attempting to collect on the policy, were the bene- 
ficiary named therein, for whose benefit these provisions of the contract 
were inserted, or an innocent assignee of the beneficiary for value; but he 
was neither, and therefore he was not entitled to the benefit of those pro- 
visions. Clement v. N. Y. Life Ins. Co., 101 Tenn, 22, 46 S. W. 561, 42 L. 
R. A. 247, 70 Am. St. Rep. 650. 

[4] Public policy, I think, requires that such provisions of a policy be 
limited to legitimate policies actually taken out by the insured for the 
protection of his named beneficiary, and should not be deemed intended 
to apply to a policy fraudulently taken out by and for the benefit of others, 
as in the case at bar. The jury were warranted in finding, and doubtless 
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did find, that the alleged powers of attorney and the assignment to Lust- 
bader, which appellant claims to have procured from Mrs. Caminsky, were 
also fraudulent and void as to her, and that therefore appellant knew that 
Lustbader had no title, and had only parted with one-third of the second 
premium, and also that Lustbader was a party to the original conspiracy. 
It is quite clear, therefore, that in so far as Lustbader was not attempting 
to collect for the beneficiary, as to whom or as to whose interest only the 
policy was incontestable, he was attempting to steal the money, and appel- 
lant was knowingly assisting him. 

[5] The learned counsel for the appellant concedes that his client 
might have been indicted, and perhaps convicted for his participation in 
procuring the policy; but he contends that the crime was complete when 
the policy was issued, and is not the crime with which he is charged in the 
indictment. The learned counsel for the people concedes that the appel- 
lant is not charged with a crime for assisting in obtainnig the policy, and 
that the crime charged in both counts is attempting to steal money from 
the insurance company, and that the presentation of the proofs of death 
was the final step in consummation of the original fraudulent scheme 
under which the company was deceived and induced to issue the policy. 
It is, of course, elementary law that a conviction can only be sustained for 
the crime of which the defendant has been accused in the indictment on 
which he has been tried (Code Cr. Proc. § 275, subd. 2, and section 284, 
subd. 2; People v. Knapp, 147 App. Div. 436, 132 N. Y. Supp. 747; People 
v. Dumar, 106 N. Y. 502, 13 N. E. 325; People v. Helmer, 154 N. Y. 596, 
49 N. E. 249; People v. Cohen, 148 App. Div. 205, 133 N. Y. Supp. 103), 
and that is essential, both to enable the accused to know what he is called 
upon to answer, and also to grant him immunity from a further prosecu- 
tion for the same crime. The appellant duly raised the point by motions to 
dismiss the indictment, that there was a variance between the charge and 
the evidence, and excepted to the denial thereof. It is contended in behalf 
of appellant that no conspiracy to procure the policy is charged in the 
indictment, and that, therefore, the court erred in receiving evidence tend- 
ing to show such a conspiracy and in admitting declarations of Lustbader, 
Milch, and others in furtherance thereof, not made in the presence of the 
appellant. That contention is without merit. See People v. McKane, 143 
N. Y. 455-465, 38 N. E. 950; People v. Storrs, 207 N. Y. 147-155, 100 N. E. 
730, 45 L. R. A. (N. S.) 860, Ann. Cas. 1914C, 196; People v. Cassidy, 213 
N. Y. 388, 107 N. E. 713, Ann. Cas. 1916C, 1009; People v. Becker, 215 N. 
Y. 126-148, 109 N. E. 127, Ann. Cas. 1917A, 600. And it is well settled that, 
where two or more are jointly charged with a crime, whether tried to- 
gether or separately, a conspiracy to which the defendant on trial was a 
party may be shown, and that then the acts and declarations of any of the 
co-conspirators in furtherance of the conspiracy are admissible. People 
v. Cotto, 131 N. Y. 577, 29 N. E. 1008; People v. Peckens, 153 N. Y. 576- 
587, 47 N. E. 883; People v. Markheim, 162 App. Div. 867, 148 N. Y. Supp. 
155, affirmed 213 N. Y. 680, 107 N. E. 1083; sections 292 and 391, Code of 
Criminal Procedure. 

[6] There was no motion to dismiss either count separately, and the 
jury rendered a general verdict of guilty. If, therefore, the evidence is 
sufficient to sustain the ¢onviction under either count, the conviction should 
be sustained. People v. Davis, 56 N. Y. 95; Pontius v. People, 82 N. Y. 
345; People v. Sullivan, 173 N. Y. 122-128, 65 N. E. 989, 63 L. R. A. 353, 93 
Am. St. Rep. 582 

[7] Under the second count, all of the facts relating to the fraudulent 
procurement of the policy through a conspiracy to which appellant was a 
party, although not set out in the indictment, were admissible to show that 
the presentation of the claim and proofs of death, the final act in the con- 
spiracy, constituted an attempt to commit grand larceny in the first degree 
by trick and device. People v. Miller, 169 N. Y. 339-351, 352, 62 N. E. 418, 
88 Am. St. Rep. 546; People v. Dumar, 106 N. Y. 502-511, 13 N. E. 325; 
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People v. Laurence, 137 N. Y. 517-522, 33 N. E. 547; People v. Neff, 122 
App. Div. 135, 106 N. Y. Supp. 747; affirmed 191 N. Y. 210, 83 N. E. 970; 
People v. Gottschalk, 66 Hun, 64, 20 N. Y. Supp. 777; affirmed 137 N. Y. 
569, 33 N. E. 339; People v. Evans, 69 Hun, 222, 23 N. Y. Supp. 717, af- 
firmed 143 N. Y. 638, 37 N. E. 823; People v. Sumner, 33 App. Div. 338, 53 
N. Y. Supp. 817, affirmed 161 N. Y. 652, 57 N. E. 1120. Therefore it is not 
necessary to decide whether the alleged variance between the first count 
and the evidence would preclude a conviction thereunder, for all the evi- 
dence received was admissible under the second count, and consequently the 
appellant has not been prejudiced. 

[8] The appellant was the first of the defendants to be tried. After 
his conviction, Milch was tried and convicted under the first count only; 
but this court reversed the conviction, on the ground that he did not have a 
fair and impartial trial, and ordered a new trial, and Mr. Justice Séott, in a 
concurring opinion, expresesd the opinion that he had been convicted for 
the original fraud in procuring the policy, which was a crime with which he 
was not charged, and also intimated that the policy being incontestable, the 
charge of attempting to collect it set forth in the indictment did not con- 
stitute a crime. People v. Milch, 178 App. Div: 875, 166 N. Y. Supp. 173. 
That decision, the people argue, indicates that the majority of the court 
must have been of opinion that a conviction might be had, for otherwise a 
new trial would have been futile. That, however, does not follow. We 
were impressed with the gravity of the case, and with the effect on the se- 
curity of insurance policies if a decision were made that such a conspiracy 
might result in a legal taking of the spoils, owing to the incontestable fea- 
ture of the policy, and we deemed it best to order a new trial, to the end 
that the people might be at liberty to proceed as the prosecuting officer 
might deem advisable. It is stated in the points for the appellant, although 
not in the record, and is not denied, that the indictment against Milch and 
Lustbader has since been dismissed; but, if so, that is no ground for re- 
versing the conviction of the appellant. People v. Livingstone, 47 App. Div. 
283, 62 N. Y. Supp. 9; People v. Tompkins, 186 N. Y. 413-417, 79 N. E. 326, 
12 L. R. A. (N. S.) 1081. 

We have examined all other errors assigned and find none prejudicial 
to appellant, or that merits consideration in this opinion. The appellant had 
a fair and impartial trial, and his counsel so conceded. The rulings of 
the learned trial court were clear and impartial. The only possible 
prejudice to appellant was in the reception of evidence of the acts and dec- 
larations of co-conspirators before the appellant was sufficiently connected 
therewith; but he was ultimately sufficiently shown to have been a party to 
the fraud from its inception and to have participated therein throughout. 
There might be room for argument that there came a time when Milch 
abandoned the conspiracy and notified the company of the fraud, and 
thereafter was acting, not in furtherance of the conspiracy, but in behalf 
of the company to obtain a settlement; but that point was not raised on 
the trial and is not specifically taken on the appeal. The subsequent acts 
and declarations of Milch were not objected to on that ground, nor was a 
motion made to strike them out, or to have the jury disregard them on 
that ground. Moreover, there was a basis for the contention made by. the 
people that Milch in so doing was still acting in furtherance of the con- 
spiracy, to obtain something from the company for the conspirators. The 
appellant had unfortunately been stricken with total blindness before the 
trial, and doubtless for that reason the jury recommended him to the mercy 
of the court, and the court suspended judgment. 

It follows that the conviction should be affirmed. All concur. 
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TEXAS LIFE INS. CO. v..CHILDRESS. (No. 8830.)* 


(Court of Civil Appeals of Texas. Ft. Worth. April 6, 1918. Rehearing 
Denied May 11, 1918.) 


1, INSURANCE—LIFE POLICIES —DEFENSES—SUICIDE—EVI- 
DENCE—WEIGHT AND SUFFICIENCY. 


In an action on a life insurance policy stipulating against suicide, evidence 
held to show conclusively that the insured committed suicide inten- 
tionally by the use of carbolic acid. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—LIFE POLICIES—SUICIDE. 


Evidence that insured had at other times given directions as to the col- 
lection of his life insurance policies, in case of death, similar to those 
given just previous to his death in the absence of ‘proof of disease 
likely to produce sudden death, held not to disprove suicide, nor 
weaken the conclusiveness of evidence thereof. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE — LIFE POLICIES — ACTIONS — SUICIDE — DI- 
RECTED VERDICT. 


In an action on a life insurance policy stipulating against suicide, evidence 
of suicide held such that refusal to direct a verdict for defendant 
was error. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from District Court, Tarrant County; R. E. L. Ray, Judge. 

Suit by Maggie Childress, as guardian of the estates of Rufie L. and 
Willie D. Turnipseed, minors, against the Texas Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 


Lee, Lomax & Smith, of Ft. Worth, for appellant. 
Ocie Speer and Marvin H. Brown, both of Ft. Worth, and Cal Estill, 
of Grapevine, for Appellee. 


DuNKLIN, J. Maggie Childress, as guardian of the estates of Rufie 
L. Turnipseed and Willie D. Turnipseed, minors, instituted this suit to 
collect two life insurance policies for the sum of $2,000 each, in favor of 
said minors issued to Wm. R. Turnipseed, father of said minors, by 
the Texas Life Insurance Company, and from a judgment in favor of the 
plaintiff for the full amounts named in the policies the insurance company 
has appealed. 

The two policies were exact duplicates of each other, both dated 
September 25, 1914, and Wm. R. Turnipseed died during the night of 
May 21, 1915, less than one year after the date of their issuance. Each 
policy contained the following provision: 

“In case of death by self-destruction, sane or insane, within one year 
from the date of issue dusreot, the amount payable shall be equal the total 
amount of premiums paid.” 

In this answer the defendant invoked that provision of the policy in 
connection with allegations that the death of Wm. R. Turnipseed, the 
insured, was caused by a dose of carbolic acid taken by him with suicidal 
intent; and defendant tendered in court for plaintiff’s benefit the total 
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amount of premiums paid by the insured for said policies, the amounts so 
paid being the premiums charged by the company for the first year. 

The insured had been married twice. His first wife died about ten 
years prior to his death. About two years later he married his second 
wife, from whom he was divorced six years prior to his death. Miss 
Maggie Childress, sister of his first wife, had lived with the insured as a 
member of his family practically ever since the death of her said sister and 
had looked after his household affairs, taking the place of mother to his 
two minor daughters who were beneficiaries in the two policies in suit. At 
the time of his death insured was engaged in the business of buying cotton 
and writing life insurance. He was then living in Grapevine, and had been 
buying groceries for his family from Mr. Blevins, a merchant. doing 
business in that town, and at the time 8f his death owed Blevins about 
$300 for groceries upon account extending over a period of practically one 
year. Insured also owed another merchant, Mr. Yates, doing business in 
Grapevine, a similar account for dry goods covering a period of about one 
year; also a debt to the Farmers’ National Bank of Grapevine of about 
$250 and two accounts for merchandise purchased from merchants in 
Dallas extending over a period of about one year. By reason of. financial 
straits insured had been unable to pay anything on any of those items of 
indebtedness for several months prior to his death, and three or four days 
prior to his death a suit had been filed against him on one of the debts he 
owed a merchant in Dallas, amounting to a sum in excess of $100. S. A. 
Wall, who also held a small account against him, had been pressing him 
for payment, and had been told by the deceased that he had lost money in 
cotton deals, and was unable to pay the account, but that he expected 
to pay all he owed and would do so. The total of his debts did not ex- 
ceed $1,000. At the time of his death insured also had other insurance 
policies in other companies upon his life aggregating about $7,000, $5,000 
of which was in the Federal Life Insurance Company, $1,000 of that 
amount being in favor of Miss Maggie Childress, and $4,000 in favor of 
his two daughters, and $2,000 in the Woodmen of the World, none of 
which policies it seems were subject to the defense of suicide urged in the 
present suit. Insured died on the night of May 21, 1915. On the morning 
of May 20th he left his home to go to Ft. Worth, and returned the fol- 
lowing morning, having spent the night in Ft. Worth. For several days 
he had had some fever, and was under the treatment of his physician in 
Grapevine.- After his return from Ft. Worth he spent the day at his home, 
and after the evening meal of that day he played a game of “42” with 
his family, and seemed in good spirits, and apparently in good health. He 
retired to his room about 10 o’clock, and the family knew nothing more of 
him until the following morning, when one of his daughters discovered 
his dead body lying across the bed in his room. A two-ounce bottle 
containing carbolic acid and so labeled was found upon a table in his room, 
also a glass containing some of the liquid in diluted form either upon 
a table near the bed or upon the foot railing of the bed. The body was 
still warm when it was discovered, the feet resting on the floor, and the 
bed showed no indication that it had been slept in during the night, or 
of any death struggle of the deceased in his last moments. On one side 
of his mouth there was a slight discoloration, such as might have been 
made by carbolic acid and there was also found in a book kept by the 
deceased four letters in his handwriting and signed by him. One of the 
letters was addressed to Miss Childress, and was dated either May 20, 
or 21, 1915, and on stationery of a Ft. Worth hotel. Another of the same 
date was addressed to his two daughters. Miss Childress testified that she 
destroyed those letters, but the contents of the one to her were proven 
by the testimony of those who read them. In the letter addressed to 
Miss Childress the deceased gave instructions for the payment of his 
debts out of his insurance policies. He also expressed the desire to have 
Miss Childress appointed guardian of his children, and he wanted her to 
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educate them and bring them up to be good girls and send them to 
Sunday school and church. Miss Childress testified concerning the letter 
addressed to the two girls as follows: 


“He left a letter addressed to the girls. I saw that letter. I cannot 
recall the substance of the letter to the girls. I cannot recall a’ single 
sentence of that letter of the substance of it. I suppose I read it a 
number: of times, but I don’t remember just how many times. Yes, I 
probably read it more than once. It was destroyed at the same time with 
the letter that was addressed to me. I destroyed both letters. He didn’t 
write a letter to each one of the girls, but wrote a letter to both 
of the girls. The letter to the girls bore the same date as the letter to 
me. * * * JI. don’t remember whether it contained anything in the 
way of advice or counsel to the Girls; it may have, but I don’t remember 
the words. * * * The letter to the girls wasn’t turned over to the 
girls first; it was turned over directly to me. It was in an envelope, but 
not sealed up. I didn’t deliver the letter to the girls; I read it to them.” 


One of the letters was addressed to Mr. G. C. Blevins, his grocery- 
man, who was also Counsel Commander of the Woodmen of the World. 
In that letter the writer stated that he desired Mr. Blevins to collect his 
account for groceries which the writer owed him out of the insurance 
policy held by the deceased in the Woodmen of the World. The writer 
also gave instructions how he wanted to be buried, and named the friends 
whom he desired to be his pallbearers. It also stated that he desired 
Walter McComb to drive the hearse. Another letter evidently written 
during the writer’s trip to Ft. Worth immediately before his death as 
above noted was as follows: 


“Metropolitan Hotel. Ft. Worth, Texas, 5—20—15. Farmers’ 
National Bank, City—Gentlemen: My $5,000.00 life insurance in the 
Federal Life Insurance Company has been paid on three years’ receipt in 
the policies and is absolutely good except premium note for $216.18 to 
be deducted from Miss Maggie Childress policy made payable to her. She 
will pay you what I owe. If you will let her have $100 until she can col- 
lect her money. Yours truly, W. R. Turnipseed.” 


A. W. McComb, a policeman in Ft. Worth, but who formerly lived 
in Grapevine, and who was acquainted with the deceased, testified that he 
had a conversation with the deceased about three days before his death. 
He further testified as follows: 


“He talked to me some about his affairs. The first day, I recollect, 
he just spoke to me about the condition he was in; the way he put it to 
me was, we were talking about insurance, and he was after me to take 
out some more of him or to renew some that I had had, that is the way 
it came up. He spoke to me about taking out more on his life at that 
time—that is the way it came up, and he said that he was in pretty hard 
circumstances; he did not come out and tell me just how far, but he 
spoke of it, though, that he was in pretty hard shape, really, I think this 
is the same time, he told me several times that he would be better off, 
that is, he would just as soon be dead as living. He talked to me on 
more than one occasion along that line; he talked to me several times 
about it. I knew him pretty well; I was with him a good deal. How 
I happened to know him as intimately as I did, I worked for him a good 
deal around his place. The work I did for him was such work as hauling 
gravel and wood and such things like that; I was doing that kind of work. 
He bought cotton, and I hauled some cotton for him.” 

None of the letters contained any direct statement of an intention on 
the part of the writer to commit suicide, and no witness testified that he 
ever heard him make any specific statement to that effect. Dr. Lipscomb, 
who was called in to examine the body soon after it was discovered in 
his room, testified that the slight discoloration on one side of the de- 
ceased’s mouth was not such a burn as pure carbolic acid would, make, 
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but in his opinion was made by diluted carbolic acid. He further testified 
as follows: 

“Carbolic acid when taken in large doses has a depressive effect—a 
shocking effect; it is an escharotic, and it produces a state of coma and 
unconsciousness, and affects the heart, too. It will paralyze the heart. 
From the examination I made of him and the physical surroundings in 
the room, while of course it is surmise because I never held an autopsy, 
and never made an exhaustive examination, but my conclusion at the 
time was that he died from carbolic acid poisoning; that was the con- 
clusion I came to at the time. I still think his death was caused by 
carbolic acid poisoning. * * * No, I would not be willing to swear to 
this jury that carbolic acid killed him; I just arrived at that conclusion 
from appearances. It is my opinion, but I would not be willing to swear 
that carbolic acid killed him.” . 

Miss Childress further testified that deceased while absent from home 
had written to her letters similar to the one found in his room at the 
time of his death, and that always in leaving home he would tell her 
things to do for the children in case anything should happen to him. She 
further testified that there was a medicine chest in deceased’s room con- 
taining medicines, but there was no evidence that he was in the habit of 
keeping carbolic acid in that chest, or that he had ever taken it in any 
form for illness, or that he was suffering with any ailment which could 
be relieved by such a drug. Nor was there any evidence that he was in 
such a physicial condition as might reasonably be expected to cause his 
sudden death. And all the witnesses, including the coroner who held 
an inquest over the body, by whom the facts tending to support the 
defense of suicide noted above were acquaintances residing in his home 
town, and there is no suggestion in the record that they were in any 
degree unfriendly towards plaintiff or the minor children or biased in 
favor of appellant or interested in the suit. 

John Estel, cashier of the Farmers’ National Bank of Grapevine, to 
which insured was indebted at the time of his death, and to which the 
letter set out above was addressed, testified that the insured had written 
to him a similar letter prior to that one, containing instruction what to do 
in the event anything should happen to the writer. In that connection 
witness further testified that on a former occasion while insured was 
absent from home he wrote to the witness telling him that if anything 
should happen to him, or if he should die while he was absent from home 
he desired witness to wire for the policies which the writer said would 
be found in his suit ‘case or in his pocket. Several witnesses testified 
that they did not notice the odor of carbolic acid in the room on the 
morning when the body of the deceased was found, while several other 
witnesses testified that they did discover such odor. _ Miss Childress 
further testified as follows: 


“I didn’t find a carbolic acid bottle in the room that morning. I don’t 
know of my knowledge that there was a bottle labeled carbolic acid found 
in the room that morning. I didn’t see a carbolic acid bottle in that 
room or on the place that morning. I saw a glass sitting on the railing 
of the foot of the bed. I didn’t see a small quantity of liquid in that 
glass. It is true that I didn’t make any special examination of the glass. 
It is true we wee naturally very much excited when we found Mr. 
Turnipseed dead. I didn’t notice any odor of carbolic acid when I went 
into the room. I didn’t examine that glass to see what it contained. No, 
I don’t know whether it contained carbolic acid or not.” 

[1] We are of the opinion that the evidence shows conclusively that 
the deceased committed suicide intentionally, and that the court erred in 
refusing appellant’s request for an instructed verdict in its. favor by 
reason of such proof. The testimony of some of the witnesses noted, 
to the effect that they did not detect the odor of carbolic acid in the 
room where the body of the deceased was found, and did not see acid 
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in the glass, was strictly of a negative character, and at most amounted 
to no more than a mere scintilla of evidence to disprove the direct and 
positive testimony of a number of other disinterested witnesses that 
not only the odor of carbolic acid was detected ‘by them, but also that 
there was a bottle containing such acid and some in diluted form in a 
glass sitting near the bed or on the foot railing of the bed. The letters 
left by the deceased written immediately before his death giving direc- 
tions for the collection of his insurance, for the payment of the debts 
out of the proceeds, for the burial of his body, and the selection of his 
pallbearers, show conclusively an expectation on the part of the writer 
that he would soon die; and such proof taken in connection with his 
straitened financial condition, his statement to his friend McComb that 
he would just as soon be dead as living, the fact that the deadly poison 
was found in a glass so near his body, with no proof to show that the 
drug might probably have been purchased by him for any other purpose 
than to end his life, and the further fact that a trace of the acid was 
found on one side of his mouth, all lead inevitably to the conclusion 
that he took the poison with suicidal intent. 


[2] The proof offered by appellee that on other occasions deceased had 
given similar directions with respect to the collection of his polictes and 
the care of his children in the event anything should happen to him 
while absent from home, in the absence of proof of any physical infirmity 
or disease which might suddenly end his life, taken in connection with 
the other facts noted above, tended to some extent to show that deceased 
had contemplated suicide for some time prior to his death. At ali events, 
we fail to perceive how such proof, under the circumstances related, 
tended to disprove suicide, or that it tended in any substantial degree to 
weaken the conclusiveness of the evidence offered by appellant to prove 
intentional suicide. Mutual Life Ins. Co. v. Tillman, 84 Tex. 31, 19 S. 
W. 294; Mutual Life Ins. Co. v. Hayward, 12 Tex. Civ. App. 392, 34 
S. W. 801; Grand Fraternity v. Mattie K. Melton, 102 Tex. 399, 117 
S. W. 788; Richey v. W. O. W., 163 Mo. App. 235, 146 S. W. 461, 465; 
Industrial Mutual Indemnity Co. v. Watt, 95 Ark. 456, 130 S. W. 532. 


[3] In the case of Grand Fraternity v. Melton, supra, the defense 
urged to the suit upon the policy was that the insured committed suicide. 
The evidence to support the defense in that case, in our opinion, was no 
more conclusive than the evidence adduced upon the trial of the present 
suit to support the same defense. The plaintiff in that suit recovered a 
judgment which was affirmed by this court, but the judgment was te- 
versed by our Supreme Court, who then rendered judgment in favor of 
the insurance company. After referring to the evidence the Supreme 
Court in that case used the following language: 


“The jury were the judges of the weight of the evidence, but they 
could not lawfully deny proper weight to undisputed facts with no sus- 
picion cast upon them.’ If the jury had the power to discredit any and 
every witness and to disregard any and all facts their verdicts could not 
be set aside by the judge nor reviewed by the appellate courts. Yet the 
law enjoins it upon the courts to set verdicts aside when contrary to the 
evidence or the law. The trial judge should not have submitted the case 
to the jury because the evidence did not raise an issue on the intention 
of Melton in shooting himself. By the evidence the Fraternity established 
to a moral certainty that Melton shot himself with intent to destroy his 
life, inflicting a wound from which he died. As a matter of law the 
defendant below was entitled to the verdict and the trial judge should 
should have directed the jury to return a verdict for the defendant.” 


For the reasons indicated, the judgment of the trial court is reversed 
and judgment is here rendered in favor of the appellee for the sum of 
only $156.76, the amount of premiums properly tendered to plaintiff in 
court by appellant, and also tendered to and refused by plaintiff before the 
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institution of the suit. All costs of both courts must therefore be taxed 
against appellee. 
Reversed and rendered. 


TRAVELERS’ INS. CO. v. LAZENBY. (3 Div. 277.)* 
(Court of Appeals of Nao a 1918. Rehearing Denied April 
1918.) 


1. INSURANCE--FORFEITURE ON NONPAYMENT OF PREMI- 
UMS—VALIDITY OF AGREEMENTS. 


Agreements for the forfeiture of an insurance policy for nonpayment of 
premiums are valid and enforceable by the insurer. 


(For other cases, see Insuarnce, Dec. Dig. § 349[1].) 


2. INSURANCE—LOANS — DEPOSIT OF INSURANCE POLICY— 
RIGHTS OF PARTIES—“PLEDGE.” 


Where insured deposited a “paid-up policy” with the insurer as security for 
a loan under an agreement, in case of default, for the continuance of 
the surplus of the insurance after payment of the debt for a term de- 
pendent on the cash value, or, if not so stipulated, for the cash payment 
of such value and the forfeiture of the policy, the deposit was a 
“pledge” to which title remained in the pledgor with right in the 
pledgee in case of default to sell but not to confiscate. 

(For other cases, see Insurance, Dec. Dig. § 17934.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Pledge.) 


4. INSURANCE—LOANS—V ALIDITY OF AGREEMENTS — DI- 
VESTITURE OF TITLE. 

Where insured deposited a “paid-up policy” with insurer as a pledge for 
a loan under an agreement for a surrender or forfeiture of the policy 
upon nonpayment of interest, such provision was void. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


Appeal from Circwit Court, Butler County; A. E. Gamble, Judge. 
Action by George S. Lazenby against the Travelers’ Insurance Com- 

pany. From a judgment for plaintiff, defendant appeals. Affirmed. 
Certiorari denied by Supreme Court, 79 South. 632. 


Rushton, Williams & Crenshaw, of Montgomery, for appellant. 
Powell & Hamilton, of Greenville, for appellee. 


*79 South. Rep. 630. 
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FARROW v. STATE MUT. LIFE INS. CO. (No. 8997.)* 
(Court of Appeals of Georgia, Division No. 2. July 30, 1918.) 


(Syllabus by the Court.) 


INSURANCE—RECOVERY OF PREMIUMS OF INSURED— 
PLEADING—CONTRACT OF INSURANCE, 


The trial judge properly sustained the demurrer to the petition. 

(a) No breach of any material condition of the policy is sufficiently alleged. 

(b) Where a contract of life insurance is void ab initio, the insured, upon 
proper pleadings, would have the right to recover all ‘the premiums paid 
thereon. 

(c) Where the risk has once attached under a policy, and there has been 
no fraud, a recovery of all the premiums paid cannot be had because of 
a breach of some provisions of the contract. 


(For other cases, see Insurance, Dec. Dig. § 198[1, 6].) 


Error from City Court of Floyd County; W. J. Nunnally, Judge. 

Action by O. D. Farrow against the State Mutual Life Insurance Com- 
pany. A general demurrer to the petition was sustained, and plaintiff 
brings error. Affirmed. 


Ocie D. Farrow sued the State Mutual Life Insurance Company, alleg- 
ing in part that on April 21, 1909, he insured his life in that company under 
a policy which provides for an actual premium of $32.62, and that the 
said premium “may be reduced” by dividends allowed. The seventh, 
eighth, ninth, tenth, and eleventh paragraphs of the petition are as follows: 

“Seventh. Plaintiff has paid to defendant all sums required of plain- 
tiff under said contract of insurance, and has performed all the other obli- 
gations resting upon plaintiff under said policy, and said policy is a live 
policy and of full force and effect at this time. 

“Eighth. Under its terms said policy has a cash surrender value of 
$104 at the end of its sixth year. The sixth year of said policy expired on 
April 21, 1915. Said policy provides that, upon the application of the in- 
sured, said cash surrender value will be paid to the insured by the company. 

“Ninth. Plaintiff has demanded of defendant the payment to plaintiff 
of the said cash surrender value of said policy, but defendant has refused 
to pay said cash surrender value or any part thereof. 

“Tenth. Plaintiff shows that, by refusing to pay plaintiff the cash sur- 
render value of said policy as aforesaid, defendant has breached its said 
contract of insurance with plaintiff. 

“Eleventh. By reason of said breach of contract, by defendant, plain- 
tiff is entitled to recover of defendant the total amount of premiums paid 
by defendant [plaintiff?] on said policy, together with lawful interest from 
the date of each of said payments.” 

A copy of the policy is attached to the petition, and contains the fol- 
lowing provision: 

“If the insured makes written application within six months after de- 
fault in payment of premiums, the company will extend this policy as a 
term policy for its full amount; or, upon surrender of this policy, will 
issue a participating paid-up policy, or will pay the cash surrender value, 
as stated in the table on the third page hereof under the respective heads.” 

The policy had attached to it a table of “guaranteed surrender values,” 
and this showed that the cash value of the policy at the end of the sixth 


*96 S. E. Rep. 446. 
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year was $104. A general demurrer to the petition was sustained, and the 
plaintiff excepted. 


Brewster, Howell & Heyman, and Mark Bolding, all of Atlanta, for 
plaintiff in error. 
Maddox & Doyal, of Rome, for defendant in error. 


BOYD et al. v. WRIGHT, Ins. Com’r, et al. (Né. 507.)* 
(Supreme Court of Georgia. July 9, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE —INSOLVENCY—NATURE OF CLAIMS UNDER 
POLICY. 

Where a life insurance company is adjudged insolvent, the claims existing 
in behalf of its policy holders are in the nature of damages for a breach 
of the contract, which occurs at the date of the dissolution of the 
company. 

(For other cases, see Insurance, Dec. Dig. § 43.) 


2. INSURANCE—INSOLVENCY—DISTRIBUTION OF ASSET S— 
PRIORITY OF PAYMENTS. 


In the distribution of the assets of an insolvent insurance company, the 
general rule is that all creditors are upon an equal basis; and this rule 
applies as between all classes of policy holders. 

(a) There is nothing in the present case to take it out of the general rule. 

(b) Holders of policies, who are suing for “death claims,” are not entitled 
to priority of payment out of the assets of the insolvent corporation 
over living policy holders in the same corporation. 


(For other cases, see Insurance, Dec. Dig. § 51.) 


Error from Superior Court, Fulton County; W. D. Ellis, Judge. 

In the matter of the Empire Life Insurance Company, in liquidation. 
C. S. Boyd and others filed intervention against W. A. Wright, Insurance 
Commisisoners, and others. From a judgment for the Insurance Commis- 
sioner, interveners bring error. Reversed. 


Brewster, Howell & Heyman and Mark Bolding, all of Atlanta, for 
plaintiffs in error. 

Robt. C. & Philip H. Alston and Green, Tilson & McKinney, all of At- 
lanta, for defendants in error. 


*06 S. E. Rep. 388. 
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WRIGHT, Ins. Com’r, v. FULLER. (No. 682.)* 
(Supreme Court of Georgia. July 11, 1918.) 


(Syllabus by the Court.) 
1. INSURANCE—ACCRUAL OF LIABILITY—PERMANENT DISA- 
BILITY. 


A policy of insurance, in which the daughter of the insured was named as 
the beneficiary, contained the following clauses: (1) Inthe event of the 
death of the insured, the company would pay to the beneficiary the sum 
of $5,000 in 100 monthly installments of $50 each. (2) Should the in- 
sured attain’the age of 78 years while the contract was in full force and 
effect, she should receive the above-mentioned annuity under the same 
plan as provided for her beneficiary in the event of death: Provided 
that, should the insured die before the sum of $5,000 should be paid, 
her beneficiary should in like manner receive the unpaid installments. 
(3) “In the event said member [insured] should become totally and 
permanently disabled while this policy is in full force and effect, his 
premiums shall cease during such disability, and he may receive the 
said annuity in monthly payments of $25 each. Provided, that should 
he recover from such disability, the said payments to him shall cease, 
and the amount paid to him shall be charged against his policy as a 
loan.” While the policy was in force the insured suffered an illness 
producing total and permanent disability. Five months thereafter in- 
solvency proceedings were instituted against the insurer, and seven 
months thereafter the order of liquidation of the insurer as an in- 
solvent company was passed. The insured continuously remained in a 
condition of total disability for more than a year after the passing of 
the order of liquidation, when she died. Held; 

When the insured became “totally and permanenetly disabled,’ the obliga- 
tion of the insurer was fixed, definite, and demandable, and the obliga- 
tion was to pay to the insured the full amount of the policy in monthly 
payments of $25 each. 


(For other cases, see Insurance, Dec. Dig. § 43.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 
In the matter of the American Annuity Association, in liquidation. S. 
H. Fuller, administrator of the estate of Mary E. Fuller, deceased, filed an 
intervention against W. A. Wright, Insurance Commissioner. From a 
oneent for intervener, the Insurance Commisisoner brings error. Af- 
rmed. 


Walter McElreath, of Atlanta, for plaintiff in error. 
J. L. Anderson, of Atlanta, for defenadnt in error. 


*96 S. E. Rep. 433. 
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GAFFNEY v. ROYAL NEIGHBORS OF AMERICA* 
(Supreme Court of Idaho. July 2, 1918.) 


3. INSURANCE — BENEFIT INSURANCE — DISAPPEARANCE OF 
MEMBER—PRESUMPTION OF DEATH. 


A by-law of a fraternal beneficiary insurance society which provides that 
no lapse of time or absence or disappearance on the part of any mem- 
ber shall entitle his or her beneficiary to recover the amount of his or 
her. benefit certificate without proof of actual death of such member, 
and also that the disappearance or long-continued absence of any mem- 
ber unheard of shall not be regarded as evidence of death, nor raise 
the presumption of the death of the member, is void, where the benefit 
certificate by its terms provides that the same shall be payable upon the 
death of the member. 


(For other cases, see Insurance, Dec. Dig. § 693.) 


Appeal from District Court, Shoshone County; Wm..W. Woods, Judge. 

Action by Laura B. Gaffney, executrix of Margaret Smith, deceased, 
against the Royal Neighbors of America. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 


James E. Babb, of Lewiston, for appellant. 
Daniel Needham, of Lewiston, and James E. Gyde, of Wallace, for 
respondent. 


* 174 Pac. Rep. 1014. 


EMINENT HOUSEHOLD OF COLUMBIA WOODMEN v. RAMSEY. 
(No. 20268.) * 


(Supreme Court of Mississippi, Division A. June 24, 1918.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—PLEA AS TO 
USE OF DRUGS—DEMURRER. 


Where plea of a benefit society stated its member took chloral hydrate or a 
narcotic merely as medicine, not charging he had the drug habit, which 
under the constitution and by-laws was cause for suspension or denial 
of ae the beneficiary’s demurrer to plea was properly sus- 
tained. 


(For other cases see Insurance, Dec. Dig. § 815[2].) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—PREMATUR- 
ITY OF SUIT—EXHAUSTION OF REMEDIES. 

Where beneficiary made due proof of death to benefit society, and oppor- 
tunity was given it to settle, suit was not prematurely brought because 
the beneficiary had not exhausted all remedies in the society, as pro- 
vided by its laws, contrary to public policy so far as providing for more 
than was done. 


(For other cases, see Insurance, Dec. Dig. § 805{1].) 
* 79 South. Rep. 351. 
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4. INSURANCE—MUTUAL BENEFIT INSURANCE — REPRESEN- 
TATION OR WARRANTY. 


If member of benefit society applying for reinstatement warranted he was 
in sound health when he had epilepsy, his beneficiary cannot recover, 
but if he merely represented soundness of health, believing in good 
faith he was not afflicted with epilepsy, she can recover. 


(For other cases, see Insurance, Dec. Dig. § 761.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE — CONSTRUC- 
TION OF CONTRACT. 


Contract of insurance issued by benefit society, drafted by the society, will 
be construed as a whole against the society and in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE — REPRESEN- 
TATIONS OR WARRANTIES. 


Where a certificate provided it should not be contested except for misrep- 
resentations in application or health statements, answers to questions 
as to health in applications for insurance and for reinstatement, mem- 
ber warranting and declaring that to best of knowledge and belief he 
was in sound health, were representations, not warranties. 


(For other cases, see Insurance, Dec. Dig.§723[1].) 


Appeal from Circuit Court, Copiah County; D. M. Miller, Judge. 
Suit by Mrs. J. W. Ramsey against the Eminent Household of Colum- 
bia Woodmen. From judgment for plaintiff, defendant appeals. Affirmed. 


G. L. Teat, of Kosciusko, and J. A. Teat, of Jackson, for appellant. 
= Calvin Wells, of Jackson, and M. S. McNeil, of Hazlehurst, for 
appellee. 


HADLEY v. MODERN WOODMEN OF AMERICA et al. (No. 15069.)* 
(St. Louis Court of Appeals. Missouri. July 12, 1918.) 


1. a <RNAL INSURANCE—CHANGE OF BENE- 
FIC 


Delivery by insured of a beneficiary certificate to his children “to form a 
part of their separate estate” held not a substantial compliance with by- 
laws of order, and therefore insufficient to effectuate a valid change of 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


2. ‘ae INSURANCE—CHANGE OF BENE- 
ICIARY 

Insured having entered into a contract with the order that his insurance 
certificate should be governed by rules of order then in existence, and 
subsequently inaugurated the by-laws of the order in force at date of 
insured’s death determined the legal beneficiary of certificate in ques- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 719 [2].) 


* 205 S. W. Rep. 101. 











Life.] McBride et al. v. Garland et al. 555 


3. a ee INSURANCE—CHANGE OF BENE- 
FICIA 


Insurer’s savas of liability under benefit certificate, and request for 
permission to pay fund into court, would not constitute waiver on its 
part of compliance with by-laws, with reference to change of benefi- 
ciary as to parties interpleading and claiming fund, each of whom 
would have the right to rely upon the terms of the benefit certificate 
and challenge purported change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Appeal from Circuit Court, Lewis County; James A. Cooley, Judge. 

“Not to be officially published.” 

Suit by Lillie E. Hadley against the Modern Woodmen of America and 
others. The named defendant was discharged, and from judgment for 
plaintiff other defendants appeal. Affirmed. 


F. H. McCullough, of Edina, for appellants. 
Noah W. Simpson, of La Belle, for respondent. 


McBRIDE et al. v. GARLAND et al. (No. 44/731.)* 
(Court of Chancery of New Jersey. June 18, 1918.) 


1. en — GROUNDS-—- IMMORAL CON- 


That insured had his life insurance policy made payable to his mistress 
upon her promise to continue illicit relations with him does not entitle 
the executors of insured’s estate, upon insured’s death, to have the 
policy reformed to make it payable to them. 


(For other cases, see Insurance, Dec. Dig. § 143[1].) 


Suit by Hesser G. McBride and another, as executors of the estate of 
Edward M. Richman, deceased, against Mabel Brooks Garland and another. 
On order to show cause; on motion to strike out bill. Motion to strike out 
granted, order to show cause dismissed, and the restraint dissolved. 


George Edward Quigley, of Union Hill, for complainants. 

Wolber & Blake, of Newark, for defendant Garland. 

Alfred Hurrell, of New York City, and James Guest, of Newark, for 
Prudential Ins. Co. of America. 


* 104 Atl. Rep. 435. 
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WOOTEN v. GRAND ae, — OF ODD FELLOWS. 
o. 23. 


(Supreme Court of North Carolina. Sept. 11, 1918.) 


1. INSURANCE—CHANGE OF BENEFICIARY—REGULATIONS. 


An insurance company may make reasonable rules by which the insured 
may change the beneficiary named in the certificate, which rules be- 
come a part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 135.) 


2. INSURANCE — FRATERNAL BENEFIT ASSOCIATIONS — 
CHANGE OF BENEFICIARY—METHOD.. 

Where the rules of an association require a change of beneficiary to be 
made in a particular way, and where insured has followed it sub- 
stantially or done what he-is able to do, including some affirmative 
act more than an unexecuted intention, and a ministerial act of the 
association remains, the change is effected, though not formally com- 
pleted before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 784[2].) 


3. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATIONS— 
CHANGE OF BENEFICIARY—CONSENT. 

Where the right to substitute another beneficiary exists, the insured, 
without the consent of the original beneficiary and subject only to 
the rules of the association, may change his beneficiary at will, if he 
proceeds in substantial compliance with the association’s rules. 

(For other cases, see Insurance, Dec. Dig. § 782.) 


4. INSURANCE—FRATERNAL BENEFIT ASSOCIATION—RIGHT 
OF BENEFICIARY. 

A beneficiary under a certificate, whose right may under its terms be 
taken away by the insured, has only a contingent interest, not vesting 
until the death of the insured. 


(For other cases, see Insurance, Dec. Dig. § 783.) 


5. INSURANCE —FRATERNAL BENEFIT ASSOCIATION — 
CHANGE OF BENEFICIARY—WAIVER OF RULES. 

The rules of an association as to the method by which insured may change 
the beneficiary may be waived by the association, where they are made 
for its benefit or protection. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 


6. INSURANCE—CHANGE OF BENEFICIARY, 

The general rule is that the right to an ordinary policy, and to the money 
which may become due thereunder, vests immediately upon its issu- 
ance in the named beneficiary and cannot be transferred by the in- 
sured without the beneficiary's consent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 
7. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATIONS— 
CHANGE OF BENEFICIARY—EXCEPTIONS TO RULE. . 


To the rule that one exercising the right to change a beneficiary must 
follow the rules prescribed by the certificate, there are exceptions, 
where the association has waived strict compliance by issuing a new 


*96 S. E. Rep. 654. 
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certificate without requiring performance of intermediate steps, where 
by loss of the first certificate without fault its surrender is impossible 
and a court of equity will treat the change as made if insured has 
done all in his power, and where insured in such case dies before the 
new certificate is issued, in which case a court of equity will act as 
though it had been issued. 


(For other cases, see Insurance, Dec. Dig. § 784[2].) 


8 INSURANCE—CHANGE OF BENEFICIARY—ACTS OF IN- 
SURED—SUFFICIENCY. 


Where one having a right under a certificate to change the beneficiary 
upon following the association’s rules, requiring its return with notice 
of a change desired and a small charge, applied to change the bene- 
ficiary and for a new policy to his wife, and the application was re- 
ceived and accepted and a new policy issued to his widow, the original 
certificate having been lost, there was an effective change. 


(For other cases, see Insurance, Dec. Dig. § 784[4].) 


9. INSURANCE— FRATERNAL BENEFICIARY INSURANCE-- 
CHANGE OF BENEFICIARY—WAIVER OF RULES. 


A fraternal association, accepting the application of the holder of a lost 
certificate payable to his sister to make his wife a beneficiary in a new 
certificate as a compliance with its rules as to a change of beneficiary, 
waived any further action by insured or the proposed beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


10. INSURANCE—ORAL PROMISE TO INSURER—VALIDITY. 


An oral contract of insurance, or an oral executory promise to insure, 
will be upheld, if otherwise valid; the policy issued upon the oral 
agreement being only the evidence of the terms of the contract. 


(For other cases, see Insurance, Dec. Dig. § 131[3].) 


11, INSURANCE—FRATERNAL BENEFIT ASSOCIATION — 
CHANGE OF BENEFICIARY—COMPLIANCE WITH RULES— 
SUFFICIENCY OF EVIDENCE. 


The testimony of the secretary of a local lodge was sufficient to show a 
compliance with its rules as to a change of beneficiary and the issuance 
of a new certificate, where the original certificate was lost and the 
lodge was satisfied: with what he said was done. 


(For other cases, see, Insurance, Dec. Dig. § 819[1].) 


Appeal from Superior Court, Beaufort County; Connor, Judge. 
Action by Sofrony Wooten against the Grand United Order of Odd 
Fellows. Judgment for defendant, and plaintiff appeals. No error. 


John G. Tooly, of Belhaven, and Harry McMullan, of Washington, 
N. C., for appellant. 

Small, MacLean, Bragaw & Rodman, of Washington, N. C., for 
appellee. 
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FEDERAL LIFE INS. CO. v. WHITEHEAD. (No. 8729.)* 


(Supreme Court of Oklahoma. June 4, 1918. Rehearing Denied Septem- 
ber 10, 1918.) 


(Syllabus by the Court.) 


2. INSURANCE—POWERS OF MANAGING AGENT—WAIVER OF 
CONDITIONS—NOTICE BY AGENT OF CONDITIONS —ES- 
TOPPEL—EVIDENCE. 

Where the insured is in possession of an enforceable life insurance policy, 
which is surrendered to the state agent for a change in form, and by 
him forwarded to the home office, which alone has the authority to 
issue policies, and the home office issues a policy for the same amount 
but different in form of payment, and at the same time draws up and 
fills out a supplemental application for the policy without the presence 
of the insured, in which the previous application is made a part of the 
supplemental application, and in which material false statements 
concerning the health of the insured are made, and when so 
drawn the home office forwards the new policy and the applica- 
tion thus drawn to the state managing agent, who takes both the 
policy and supplemental application to the home of the insured, 
where he is there examined by the examining physician of the 
insurer in the presence of the managing agent, and both the physician 
and agent are truthfully told of the condition of health of the insured, 
and after being thus truthfully told of the condition of health of the 
insured, and after a physical examination, the physician wrote in the 
supplemental application, “Has hepatogenous jaundice caused by falling 
and injuring his side. Condition is improving;” and after thus pre- 
paring the supplemental application, which contained false statements 
sufficient to work a forfeiture of the policy, the managing agent pre- 
sents it to the insured with the request that he sign the same, and upon 
inquiry by the insured as to what it was, he being a man of limited 
education, just able to read and write, was informed by the managing 
agent that it was a mere formality the company required to get the 
policy changed, he signed it, and the supplemental application was then 
sent to the home office by the managing agent, who also wrote a letter 
in which he stated that the gall tubes of the insured were closed and 
that he had jaundice, and after this notice and knowledge was imparted 
to both the agent and the company the policy was delivered without 
objection, and the premium retained—held: 


(a) The managing agent had no authority to waive a condition amounting 
to a forfeiture. 

(b) The supplemental application containing false statements which would 
work a forfeiture, having been prepared at the home office without the 
presence of the insured, and without him having knowledge of their 
truthfulness, were the statements of the insurer, and it is estopped to 
deny their truthfulness. 

(c) Notice of a condition that would work a forfeiture of the policy, 
gained by the agent while acting within the scope of his authority, is 
imputable to the company. 

(d) That if the insured makes truthful disclosures concerning a material 
matter, but the agent, while acting within the scope of his authority, 
either carelessly or fraudulently writes a false answer, the same be- 
comes the act of the company, and it is estopped from asserting such 
falsity in its behalf in an action wherein it is involved. 


* 174 Pac. Rep. 784. 
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(e) That if the managing agent presents an application for life insurance 
to the applicant, which the company has already prepared, with a re- 
quest that he sign it, and is informed that it is a mere formality re- 
quired by the company before issuing the policy, and he signs it without 
reading or having it read to him, is not negligent, and where he is a 
person of little or no education, or does not understand well the lan- 
guage used, he has a right to rely on the statements of. the agent. 

(f) The court properly allowed the plaintiff to prove that the insured made 
true statements regarding the state of his health to the agent and medi- 
cal examiner, and to further prove that the managing agent was pos- 
sessed of full knowledge as to the indisposition of the insured,-where 
it is shown that he never prepared the written application and had no 
knowledge of its contents, notwithstanding such evidence contradicts 
the statements contained in the written application. 

(g) An insurance company in possession of notice sufficient to work a 
forfeiture of a policy, which continues to keep and retain the premium 
paid until after suit is brought to enforce collection of the policy sev- 
eral months after the death of the insured, will be deemed to have 
waived the forfeiture, and its offer in its answer for the first time to 
return the premium comes too late. 

Fos rit ai see Insurance, Dec. Dig. §§ 375[2], 378[3], 379[1, 4, 5], 

[11]. 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Johnston County; J. H. Linebaugh, Judge. 

Action by Florence Whitehead against the Federal Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


B. O. Young, of Oklahoma City, for plaintiff in error. Alexander 
Gullett, of Tishomingo, and J. E. Whitehead, of Oklahoma City, for de- 
fendant in error. 


GRAND LODGE OF UNITED BROTHERS OF FRIENDSHIP AND 
SISTERS OF THE MYSTERIOUS TEN v. CARROLL. (No, 9390.)* 


(Supreme Court of Oklahoma. Aug. 20, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—GRAND LODGE—SUBORDINATE LODGES — 
AGENCY. 

Where, as a part of the general plan of organization, the Grand Lodge au- 
thorizes the organization of subordinate lodges for the purpose of 
facilitating organization, and caring for its members and through 
which it collects assessments and taxes and confers upon it the author- 
ity to enact its own constitution and by-laws, which becomes a member 
of the Grand Lodge after thus organizing, held, that in its dealings 
with members the subordinate lodge is the agent of the Grand Lodge. 

(For other cases, see Insurance, Dec. Dig. § 697.) 


2. a Nema ON POLICY—ESTOPPEL OF GRAND 
LODGE. 

When the constitution and by-laws of a lodge provide a sick benefit for its 
disabled members, and further provide that all assessments and taxes 


“*174 Pac. Rep. 767. 
Vol, LII—38. 
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shall be deducted from such sick benefit and the remainder paid to the 
member, and where at a meeting the lodge takes action and provides 
for the payment to a member afflicted with tuberculosis the sum of 
$1.50 per week, which is in excess of the assessments and taxes due 
the Grand Lodge, and such sick member is by the secretary of the lodge 
led to believe that her assessments and taxes are being kept paid, held, 
that in an action on the policy the Grand Lodge is estopped to deny 
the member was in good standing. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


3. INSURANCE—DEFAULT OF MEM BE R—FORFEITURE—NO- 
TICE. 


Where the constituticn and by-laws of a lodge provide that in case of de- 
fault of its members in the payment of their assessments and taxes a 
notice shall be given, specifying the time after which the member shall 
stand suspended or expelled, held, that the giving of such notice is a 
condition precedent to the right of forfeiture, and that forfeiture does 
not attach until after the time specified in the notice has expired. 


(For other cases, see Insurance, Dec. Dig. § 751[1].) 


4. INSURANCE—ACTION ON POLICY—PAYMENT. OF BURIAL 
EXPENSES. 

Where a life insurance policy, in addition to the amount to be paid the 
beneficiary, provides for the payment of the sum of $50 burial expenses, 
and the beneficiary has contracted and become liable for the payment 
of the burial expenses, such beneficiary may maintain an action upon 
the policy for the amount provided therein for such expenses. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Commisioners’ Opinion, Division No. 3. Error from District Court, 
Tulsa County; Cham Jones, Judge. 

Action by Amie Carroll against the Grand Lodge of United Brothers 
of Friendship and Sisters of the Mysterious Ten. Judgment for plaintiff, 
and defendant brings error. Affirmed. 


G. W. P. Brown and R. Emmett Stewart, both of Muskogee, for 
— in error, 
. H. Spears, of Muskogee, for defendant in error. 


DAVIDSON v. SECURITY LIFE INS. CO. OF AMERICA* 
(Supreme Court of Oregon. July 30, 1918.) 


INSURANCE—LIFE POLICY — REINSTATEMENT — APPLICA- 
TION—WARRANTIES. 

Application for reinstatement of lapsed life policy, whereby insured war- 
rants certain things, enters into and modifies the reinstated policy, 
though the application for insurance and original policy declared his 
statements representations and not warranties, in the absence of fraud. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 
* 174 Pac. Rep. 154. 
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Department 2. Appeal from Circuit Court, Lane County; George F. 
Skipworth, Judge. 

Action by Pansy Beebee Davidson against the Security Life Insurance 
Company of America. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded for new trial. 


Chester G. Murphy, of Portland (Smith & Bryson, of Eugene, on the 
brief), for appellant. 

J. S. Medley, of Eugene (J. M. Devers, of Eugene, on the brief), for 
respondent. 


HUNTINGTON v. SUPREME COMMANDERY, UNITED ORDER 
OF THE GOLDEN CROSS OF THE WORLD.* 


(Supreme Court of Pennsylvania. April 22, 1918.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE--ACTION ON 
POLICY. 

Where plaintiff’s husband was a member of a benefit society which was 
merged with defendant society, and a by-law of the original society 
provided for action on death of member within one year, but a by- 
law of the society with which it was merged provided for action 
within two years, an action so brought was within time. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Action by Sarah Emma Huntington against the Supreme Com- 
mandery, United Order of the Golden Cross of the World. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Frazer, J. J. 


Albert Morgan, for appellant. 


Benjamin O. Frick and Prichard, Saul, Bayard & Evans, all of 
Philadelphia, for appellee. 


* 104 Atl. Rep. 498. 


ESTES v. SOUTHEASTERN LIFE INS. CO. (No. 10042.)* 
(Supreme Court of South Carolina. July 18, 1918.) 
1. INSURANCE—LIFE INSURANCE—LOAN VALUE OF POLICY. 


Under life policy stipulating company would loan amount stated in annexed 
table, other indebtedness being first deducted, loan value at end of fifth 


* 06 S. E. Rep. 555. 
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year was amount stated in table, less next annual premium, amount of 
a prior loan indebtedness, and interest on unpaid note. 


(For other cases, see Insurance, Dec. Dig. § 17914.) 


2. INSURANCE— LIFE INSURANCE—WAIVER BY OFFICER IN 
OWN BEHALF. 

The president of a life insurance company could not waive a right of the 
company in his own behalf. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


Appeal from Common Pleas Circuit Court of Spartanburg County; T. 
J. Mauldin, Judge. 

Action by Julia R. Estes against the Southeastern Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Affirmed. 


I. A. Phifer and R. B. Pasley, both of Spartanburg, for appellant. 
Haynsworth & Haynsworth, of Greenville, and John Gary Evans, of 
Spartanburg, for respondent. 


FOX v. JUNIOR ORDER UNITED AMERICAN MECHANICS. 
(No. 10058.)* 


(Supreme Court of South Carolina. July 24, 1918.) 


INSURANCE—MUTUAL BENEFIT INSURANCE — MEMBERSHIP 
IN SUBORDINATE LODGE—AGE LIMIT. 


Where constitution of benefit association provided no applicant over 50 
should be admitted to beneficial membership, and subordinate council 
was suspended for nonpayment of dues to state and national councils, 
member of such council, after he reached 50, was not entitled to be- 
come member of other subordinate councils and so to keep up his right 
to insurance. 


(For other cases, see Insurance, Dec. Dig. § 746.) 


Appeal from Common Pleas Circuit Court of York County; George E. 
Prince, Judge. 

Action by J. A. Fox against the Junior Order United American Me- 
chanics. From judgment of nonsuit, plaintiff appeals. Affirmed. 


J. Harry Foster, of Rock Hill, for appellant. 
Butler & Hall, of Gaffney, for respondent. 


*06 S. E. Rep. 542. 
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PARHAM-THOMAS-McSWAIN, Inc., v. ATLANTIC LIFE INS. CO. 
(No. 9945.) * 


(Supreme Court of South Carolina. March 29, 1918.) 


6. INSURANCE—CANCELLATION OF AGENCY CONTRACT — 
FRAUD—EVIDENCE. 

In an action for the wrongful cancellation of an insurance agency contract, 
evidence held to support a finding that the cancellation was fraudulent. 

(For other cases, see Insurance, Dec. Dig. §-85.) 


Hydrick, J., dissenting in part. 


Appeal from Common Pleas Circuit Court of Richland County; M. L. 
Smith, Judge. 

Action by Parham-Thomas-McSwain, Incorporated, against the At- 
lantic Life Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


Lyles & Lyles, of Columbia, for appellant. 
D. W. Robinson, of Columbia, for respondent. 


*96 S. E. Rep. 697. 


GRAND LODGE, A. O. U. W,, v. SCHWARTZ. (No. 5938.)* 
(Civil Court of Appeals of Texas. Austin. July 1, 1918.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ILLITERACY 
OF MEMBER. 


Insurance certificate of member of fraternal association, being a written 
contract between him and association, fact he could not read or write 
is no excuse for his not knowing terms thereof, not having been pre- 
vented from having same read to him by any fraud or device of as- 
sociation. 


(For other cases, see Insurance, Dec. Dig. § 722.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—BY-LAWS AS 
PART OF CONTRACT—STATUTE. 

It was not necessary that fraternal insurance association’s prohibition 
against a member’s engaging in saloon business should be stated in 
either member’s application or certificate, being stated in by-laws of 
association, which, by Rev. St. art. 4834, were part of contract of in- 
surance. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—CANCELLA- 
TION—RECOVERY OF PREMIUMS. 

A fraternal insurance association’s certificate held by a member having 
been automatically canceled on the date when that member engaged 


* 205 S. W. Rep. 156. 
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in the saloon ‘business, there was no consideration for his premium 
payments made thereafter, and he was entitled to recover them, ex- 
cept those barred by limitations. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Mcl.ennan County Court; Geo. N. Denton, Judge. 

Suit by Ed. Schwartz against the Grand Lodge of the Ancient Order 
of United Workmen. From judgment for plaintiff, defendant appeals. 
Reformed and affirmed. 


W. L. Eason, of Waco, for appellant. 
Williams & Williams, of Waco, for appellee. 


STATE ex rel. LALLY et al. vy. CADIGAN et al. (No. 14772.)* 
(Supreme Court of Washington. July 30, 1918.) 


2. INSURANCE—STOCKHOLDERS’ MEETINGS—VOTING BY 
PROXY—LIMITATION OF PROXY’S AUTHORITY BY 
BOARD OF TRUSTEES. r 


Laws 1911, p. 208, prohibiting officers of an insurance company from vot- 
ing the proxy of a stockholder at the annual stockholders’ meeting 
unless authorized to do so by a majority of trustees, does not author- 
ize board of trustees, in giving an officer right to vote stockholders’ 
proxies, to limit such vote to certain questions; such restriction de- 
priving stockholder of his right to instruct proxy as to how to vote 
on certain questions. 


(For. other cases, see Insurance, Dec. Dig. § 34.) 


3. INSURANCE—STOCKHOLDERS’ MEETINGS— PROXIES — 
TRUSTEES. 

Where trustees of insurance company authorized an officer to vote stock- 
holders’ proxies at annual stockholders’ meeting, under Laws 1911, p. 
208, prohibiting officer from voting stockholders’ proxies unless au- 
thorized by trustees, the officer had right to vote the proxy although 
trustees exceeded authority and tried to restrict the vote by proxy to 
certain questions. 


(For other cases, see Insurance, Dec. Dig. § 34.) 


Department 2. Appeal from Superior Court, Spokane County; W. W. 
Zent, Judge pro tem. 

Quo warranto by the State of Washington, on the relation of Thomas 
A. E. Lally and others, against John J. Cadigan and others. Judgment for 
defendants, and relators appeal. Affirmed. 


George M. Ferris and. Thomas A. E. Lally, both of Spokane, for ap- 
pellants. 


Graves, Kizer & Graves, of Spokane, for respondents. 
* 174 Pac. Rep. 965. 
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FIRE, TORNADO, ETC. 


WALLACE v. HARTFORD FIRE INS. CO. et al.* 
(Supreme Court of Idaho. June 27, 1918.) 


IN ee AND AGENT—NEGLIGENCE—DAM- 
AGES. 


The failure of an insurance agent, through negligence, to issue a policy of 
insurance, under the circumstances disclosed in the following opinion, 
is a tort for which both the principal and agent are liable in damages. 


(For other cases, see Insurance, Dec. Dig. § 103.) 
Rice, J., dissenting. 


] Pi sepa from District Court, Nez Perce County; Edgar C.. Steele, 
udge. 
Action by J. E. Wallace against the Hartford Fire Insurance Com- 
pany and Lee A. Strickfadden. Judgment for plaintiff, and defendants 
appeal. Affirmed. 

Fred E. Butler, of Lewiston, for appellants. 

Eugene A. Cox and Chas. H. Chance, both of Lewiston, for respondent. 


Morcan, J. This is an action for damages, which was, by agreement 
of the parties, tried to the court without a jury. It grew out of the’ fol- 
lowing facts, either admitted or established by a preponderance of the 
evidence to the satisfaction of the trial court, and which we will assume 
to be true, in conformity with the well-known rule that “an appellate court 
will not disturb the judgment of a trial court, because: of conflict in the 
evidence, where there is sufficient proof, if uncontradicted, to sustain it.” 
Sweeten v. Ezell, 30 Idaho, 154, 163 Pac. 612;. Davenport v: Burke, 30 
Idaho, 599, 167 Pac. 481; Lambrix v. Frazier, 31 Idaho, —, 171 Pac. 1134. 

On and about June 2, 1913, and continuously thereafter’ until subsequent 
to July 8th of that year, appellant Strickfadden was the agent,- at‘ Ft. 
Lapwai, Idaho, of appellant Hartford Fire Insurance Company, authorized 
to make and negotiate contracts of fire insurance, write and deliver insur- 
ance policies, collect premiums therefor, and, generally, to represent -it as 
its agent in all matters relating to such contracts in that community. At 
the same time he was cashier of the bank at Ft. Lapwai, and from prior to 
June 2, 1913, until several months thereafter, respondent had a deposit in - 
the bank, in the form of a checking account, continuously, in excess of 
$200, from which Strickfadden had full authority to withdraw-the amount 
of the premium which, as will be hereinafter shown, he agreed to‘ issue: in 
appellant company. From prior to June 2, until July 8, 1913, respondent 
was the owner of a stock of drugs and drug store furniture and fixtures, 
at Ft. Lapwai, of the value of $5,200. During all the time respondent' re- 
Sided in Ft. Lapwai his insurance policies were kept in the bank and 
Strickfadden had access to them, and the latter, prior to June 2, 1913; had, 
as agent for a fire insurance company other than the Hartford, insured 
respondent's stock of goods, furniture, and fixtures, and ‘had collected the 
‘premium by deducting the amount thereof from his deposit-and making 
out a cashier’s charge slip therefor, which was delivered to him with his 
canceled checks. In addition to the insurance procured from: Strickfadden, 
respondent had a policy, written by an agency in Spokane, -Wash., in a 
company other than the Hartford, in the sum of $1,500, $1,200 of which 
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was on his stock of goods and $300 on the furniture and fixtures. The 
premium on this policy was $31.50, and its term of existence was one year, 
from July 1, 1912, to July 1, 1913. It was placed in the bank, for safe- 
keeping, and Strickfadden had access to it. Prior to June 2, 1913, Strick- 
fadden solicited from respondent the insurance business represented by 
this last-mentioned policy, when it should expire, and on the last-named 
date he was in the latter’s place of business, when he received by mail and 
called attention to a notice from the Spokane agency that the date of 
expiration was July Ist. Strickfadden, at that time, again requested to be 
allowed to write the insurance, and it was agreed between him and re- 
spondent that he should write it in appellant company in the same amount 
as that expressed in the expiring policy, and that he should procure and 
refer to said policy for data necessary to enable him to prepare the one he 
was to issue. Twice thereafter, during the month of June, respondent 
asked Strickfadden if he had written the policy, and on each occasion he 
stated he had not, but would attend to it the next morning. Relying upon 
this agreement and assurance, respondent permitted his policy to expire on 
July ist, without procuring a renewal or other insurance in lieu thereof, 
and on July 8th his stock of goods, furniture, and fixtures, except prop- 
erty of the value of $1,000, which was salvaged, were destroyed by fire. 
The loss was partly covered by a valid policy amounting to $1,500, which 
was paid, leaving a net uninsured loss of $2,700. The trial court found 
that by the neglect and failure of appellants to make the policy of insur- 
ance, according tq the agreement, respondent was damaged in the sum of 
$1,500, less $131.50, the ammount of the premium he would have paid had 
the policy been issued, together with interest, amounting in all to $1,719, 
for which sum and costs judgment was entered. This appeal is from the 
judgment and from an order denying a motion for a new trial. 

Appellants, in their briefs of argument, seem to proceed upon the 
theory that this action is based upon an oral contract of, or for, insurance. 
This is erroneous. The nature of the action is to be determined from the 
pleadings. .The substance of the complaint is that appellants, for a valuable 
consideration, agreed to insure respondent’s property; that he relied upon 
their agreement and did not procure insurance; that his property was 
destroyed by fire; and that, by reason of the negligence of appellants, in 
that they failed to issue the policy and insure the property, he has been 
damaged. Reference to the agreement to issue the policy is made, in the 
complaint, by way of inducement, showing how the duty to issue it arose. 
The gist of the cause of action is that respondent was procured to not 
obtain insurance, and that appellants, by negligence, failed to perform that 
duty, whereby he suffered damage. Strickfadden’s answer is a denial of 
such allegations of the complaint as are not admitted by his failure to 
answer them. It may be said to place the material allegations of the 
complaint in issue. The Hartford Fire Insurance Company, in its answer, 
admits its corporate existence and its right to transact business in the state 
of Idaho, denies the allegations of the complaint, and further denies, 
among other things, that it ever agreed to, or was obligated to, write any 
policy of insurance in. favor of respondent. This is not to be confused 
with that class of cases wherein actions have been brought to recover, in 
whole or in part, indemnity provided for in contracts of insurance, exe- 
cuted or executory, written or unwritten, expressed or implied. Respond- 
ent does not rely upon such a contract, and neither appellant alleges, and 
the company expressly denies, that one existed. 

It is clear it was not the intention of the parties that the oral agree- 
ment to write and execute a policy was, itself, a contract of insurance. Re- 
spondent and Strickfadden both understood that the policy; when written 
and executed, should be such a contract, and that none would exist until 
that was done. All the necesasry terms and conditions of the proposed 
policy were incorporated in the promise of Strickfadden, and his conduct 
in procuring respondent to not renew his expiring policy, coupled with his 
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failure, because of his negligence, to keep that promise, whereby respond- 
ent lost his property without the protection a policy of insurance would 
have afforded him, was a tort. Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 
139 N. W. 1087, 46 L. R. A. (N. S.) 25; Boyer v. Farmers’ Mutual Hail 
Ins. Co., 86 Kan. 442, 121 Pac. 329, 40 L. R. A. (N. S.) 164, Ann. Cas. 
1915A, 671; Chenier v. Ins. Co. of North America, 72 Wash. 27, 129 Pac. 
905, 48 L. R. A. (N. S.) 319, Ann. Cas. 1914D, 649; Campbell v. American 
F. Ins. Co., 73 Wis. 100, 40 N. W. 661. In 38 Cyc. 426, it is said: 


“As has likewise been seen, tort consists in the violation of a right 
given or the omission of a duty imposed by law. Therein it differs from 
contract, where right is granted and obligation assumed by agreement of 
the parties. Hence to determine the form in which redress must be 
sought, it is necessary to ascertain source or origin. It if be found that 
right or duty was created independent of the consent of the parties con- 
cerned, the action is in tort; if because of such consent, it is on contract. 
Where the only relation between the parties is contractual, the liability of 
one to the other in an action of tort for negligence must be based upon 
some positive duty, which the law imposes because of the relationship, or 
because of the negligent manner in which some act which the contract 
provides for is done. The question in all cases is whether, if the allega- 
tion as to the contract were stricken out, any ground of action would re- 
main. It does not militate against the correctness of the rule just stated 
that a tort may grow out of or be coincident with a contract, and that suit 
will lie in tort for an act of misfeasance or malfeasance, although a con- 
tractual relation may exist between the parties. ‘Where there is an em- 
ployment, which employment itself creates a duty, an action on the case 
will lie for a breach of that duty, although it may consist in doing some- 
thing contrary to an agreement made in the course of such employment, by 
the party upon whom the duty is cast... The rule has frequently been 
applied in actions against common carriers and other bailees, factors, 
brokers, and other agents, telegraph and telephone companies, physicians, 
and surgeons, and in many other cases.” 


It is contended there is a misjoinder of parties defendant, and that 
this action cannot be maintained against both the principal and agent. 
This contention cannot be sustained. The acts and omissions resulting in 
respondent’s damage were those of Strickfadden, for which he is clearly 
personally liable. The liability of the company arises from the following 
rule, quoted from 2 C. J. p. 850: 


“A principal is also liable for the negligent acts of his agent within 
the scope of his employment and the course of his duties, resulting in in- 
juries to the person or porperty of another, although the negligence caus- 
ing the tort occurs while the agent is deviating from the method in which 
he has been directed to. perform the principal’s business, unless the negli- 
gent act is committed while he is willfully deviating from the instructions 
which the principal has given him.” 

See, also, Story on Agency (9th Ed.) § 452. 

Their joint liability is discussed in the same volume of Corpus ‘Juris, 
on page 903, as follows: 

“Where an agent and his principal are both liable for the same act of 
negligence, or the same tort, they may be joined as parties defendant in an 
action to recover damages for the injuries caused thereby, They may be 
sued either jointly or severally, like other joint tort-feasors.” 

The motion for a new trial was without merit. 


The judgment and order appealed from are affirmed. Costs are 
awarded to respondent. 


Bunce, C. J. (concurring). Under the facts as found by the trial 
court, in my opinion, there was no contract of insurance, but there was a 
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contract for insurance, or to insure. If there were a contract of insurance, 
the action would be upon the contract, and the question of negligence 
would not be involved; the measure of damages, however, would be the 
same. 

This is an action based upon negligence, and tried upon that theory. 
In addition to the authorities cited in Justice Morgan’s opinion on the 
proposition that this is an action in tort, and not on contract, the follow- 
ing authorities are cited: Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 
157 N. W. 1021; Stearns v. Merchants’ Life & Casualty Co., 38 N. D. 524, 
165 N. W..568; Live Stock Ins. Ass’n v. Stickler (Ind.) 115 N. E. 691, 
694. There is a line of authorities holding that where a broker under- 
takes to place insurance for another it is his duty to do so, that he must 
exercise ordinary diligence, and that he is liable for negligence. Backus 
v. Ames, 79 Minn. 145, 81 N. W. 766; Rezac v. Zima, 96 Kan, 752, 153 
Pac. 500, Ann. Cas. 1918B, 1035; Diamond v. Duncan, 107 Tex. 256, 172 
S. W. 1100, 177 S. W. 955. 

I am unable to see any distinction in principle, whether the broker as- 
sumes the duty of procuring a certain kind of policy in whatever com- 
pany he may see fit to place the insurance, or whether he assumes the duty 
of writing the insurance in a designated company, which he at the time 
represents as agent. The fact that the property was not insured was due 
to the negligence of. Strickfadden, and while there are many authorities 
to the effect that an agent or servant is not liable in tort, where the negli- 
gence amounts to mere nonfeasance, the better rule seems to be, and cer- 
tainly the modern trend of authority is, toward holding him liable as well 
for a as for misfeasance. Haynes v. Cincinnati, N. O. & T. P. 
R Co., 145 Ky. 209; 140 S. W. 176, Ann. Cas. 1913B, 719; Murray v. 
-Cowherd, 148 Ky. 591, 147 S. W. 6, 40 L. R. A. (N. S.) 617; Morey v. 
Shenango Furn. Co., i12 Minn. 528, 127 N. W. 1134 (all cited in note to 
Wells v. Hansen, L. R. A. 1916F, 571); Sumey v. Craig Mountain Lbr. 
Co., 31 Idaho, 234, 170 Pac. 112.. The following rule quoted from the lat- 
ter note in L. R. A. 1916F, 574, embraces a principle which applies directly 
to the facts as found in this case: 


“Where the servant is in full control of the work, he is generally held 
liable for any negligent act resulting in injuries to others, even by those 
courts which assert a distinction between misfeasance and nonfeasance.” 


The company was properly joined, because the negligence of Strick- 
fadden constituted him and the company joint tort-feasors. Sumey v. 
Craig-Mountain Lbr. Co., supra. 

The judgment should be affirmed. 


Rice, J. (dissenting.) This action, as I understand it, is for damages for 
failure on the part of appellant insurance company to perform a prelimi- 
nary contract to insure the personal property of respondent. The trial 
court found that such contract was entered into on or about the 2d day of 
June, 1913. I am of the opinion that there was substantial evidence to 
sustain the findings of the trial court. Eames v. Home Ins. Co., 94 U. S. 
621, 24 L. Ed. 298. It seems to be well settled that insurance companies 
may enter into such preliminary agreements. In McCabe v. A<tna Ins. Co., 
9 N. D. 19, 81 N. W. 426, 47 L. R. A. 641, the court said: 

“That an insurance company can, by a preliminary parol contract, bind 
itself to issue or to renew a policy in the future, seems too well settled to 
admit of doubt.” 

In the case of Campbell v. Am. Fire Ins. Co., 73 Wis. 100, 40 N. W. 
661, the court said: 


“That a person may maintain an action to recover damages for the 
breach of a contract to insure is well established by the authorities, and 
the damages in such a case is the sum which the policy was to insure, if 
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the property to be insured, and which was destroyed by fire during the 
time of the life of the policy, as it was agreed to be issued, was of the 
value to be insured by the policy. Upon this question there is no dispute.” 

This case is distinguished in the opinion from that of Taylor v. Insur- 
ance Co., 47 Wis. 365, 2 N. W. 559, 3 N. W. 584. These principles are 
supported by the following authorities: Benner v. Fire Ass’n of Phila- 
delphia, 229 Pa. 75, 78 Atl. 44, 140 Am. St. Rep. 706; Sproul v. Western 
Assur. Co., 33 Or. 98, 54 Pac. 180; Insurance Co. v. McMillan, 31 Ala. 711; 
Angell v. Insurance Co., 59 N. Y. 171, 17 Am. Rep. 322; King v. Cox, & 
Ark. 204, 37 S. W. 877. 

Appellants quote Ostrander on Insurance as authority against the 
validity of such a contract; but as stated by the court in Benner v. Fire 
Ass’n of Philadelphia, supra, the argument in Ostrander is not convincing. 
In this case it appears that the damages are sought as the result of the 
failure to perform the agreement. The material allegations of the com- 
plaint upon this issue are: 

“That on or about the 2d day of June, 1913, plaintiff and defendants, 
Hartford Fire Insurance Company and Lee A. Strickfadden, entered into 
a certain contract wherein and whereby the defendants promised and 
agreed that they would * * * execute and deliver to plaintiff * * * 
a policy of insurance * * * upon the personal property above de- 
scribed; * * * that on or about the 8th day of July, 1913, * * * of 
said personal property an amount thereof in excess of the vale of $3,000 
was destroyed by fire; * * * that after said fire plaintiff for the first 
time learned that defendants had failed and neglected to write said policy 
of insurance; * * * that by said failure and neglect of defendants to 

- write said policy of insurance, in accordance with said agreement, plain- 
tiff has been and is damaged. * * *” 

The court found: 


“That on or about the 2d day of June, 1913; plaintiff and defendants, 
Lee A.,Strickfadden and Hartford Fire Insurance Company, entered into 
‘a certain contract, wherein and whereby said defendants promised and 
agreed that they would * * * execute and deliver to plaintiff * * * 
a policy of insurance * * * upon the personal property above described; 
* *° * that plaintiff believed and relied upon the said agreement of the 
defendants, * * * and did not procure any other insurance; that de- 
fendants negligently and carelessly failed to .write, execute, and deliver 
the policy of insurance; * * * that by the said failure and negligence 
of defendants to write said policy of insurance, in accordance with the 
said agreement, plaintiff was damaged. * * *” 


It does not appear that damages were sought on account of the failure 
of appellants to perform any duty required by law, independently of, or in 
addition to, or aside from the agreement of the parties. Upon tracing the 
claim for liability for damages to its source, it appears to originate in the 
alleged breach of the contract itself, and hence I am of the opinion that 
the action is one on contract, and not one in tort. The authorities cited 
by my Associates, in which causes of action were said to sound in tort, 
were, I think, cases where no contract existed as a basis for an action, but 
were cases where the liability arose out of the neglect to perform a. legal 
duty resting upon the insyrance companies or their agents, aside from any 
contract of or for insurance. It is clear that both the agent and the com- 
pany are not liable on the contract. It is also clear from the evidence in 
this case that the agreement was made with Strickfadden as agent and 
not as principal." See McCabe v. AEtna Ins. Co., supra. 

It appears that the policy which it was agreed should be written was 
to have been for $1,200 on the stock of merchandise and $300 on the furni- 
ture and fixtures. The findings of the trial court do not segregate the 
amount of the loss due to the destruction of the stock of merchandise 
from that due to the loss of fixtures. The entire loss, either on the fix- 
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tures or on the stock of merchandise, may have been covered by a pay- 
ment made by another insurance company. The findings, therefore, do 
not support the judgment. 

I think the judgment should be reversed, and the action dismissed as 
to appellant Strickfadden, and a new trial granted. 


STATE ex rel. WATERWORTH et al. v. CLARK, Acting Superin- 
tendent of State Ins. Dept. (No. 20743.)* 


(Supreme Court of Missouri. In Banc. June 28, 1918.) 


3. INSURANCE— FIRE INSURANCE—REDUCED RATE CON- 
a caer ION CLAUSE—DISCRIRMINATION IN RATES— 
E 


Rating Act, § 7, prohibiting discrimination in fire insurance rates between 
risks where hazards are equal, does not repeal by implication Rev. 
St. 1909, § 7023, prohibiting reduced rate contribution clause upon all 
policies except those on personal property in cities having a population 
of 100,000 or more; there being no inconsistency, because of the 
difference between the protection offered property in cities of such 
size and that afforded property in smaller cities and rural communities. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


4. INSURANCE—FIRE INSURANCE—RATES—STATUTE— 
“CHARGES AND CREDITS.” 


In rating Act, § 7, prohibiting discrimination in fire insurance rates “if 
the application of like charges and credits,” the words “charges and 
credits” mean hazards of fire and protection against fire; the charges 
and credits being based on nearness and nature of exposuré, and 
whether the building containing property insured is below or above 
the fixed standard. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Mandamus by the State of Missouri, at the relation of James A. 
Waterworth and another, as managers of the Missouri Inspection Bureau, 
against Claud L. Clark, Acting Superintendent of the Insurance Depart- 
ment of the State of Missouri. Demurrer of respondent sustained, and 
writ denied. 


Thomas Bates and Seymour Edgerton, both of Chicago, IIl., and 
Chas. G. Revelle, of Jefferson City, for relators. 

Frank W. McAllister, Atty. Gen., and Thos. J. Cole and John T. Gose, 
Asst. Attys. Gen., for respondent. 


- 


Faris, J. This is an original proceeding by mandamus, whereby it 
is sought to compel respondent, as the acting superintendent of insurance 
to file, approve, and permit the use on all standard policies of insurance 
of what is called the “reduced rate contribution clause.” 

The petitioners are the managers of what they denominate the 
Missouri Inspection Bureau, an unincorporated entity, established and 
maintained under the provisions, it is alleged, of an act entitled “An act 


*204 S. W. Rep. 1090. 
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to regulate insurance against loss or damage by fire, lightning, hail, wind- 
storm and sprinkler leakage, and the rates of premium thereon, ‘and to 
provide for the making and maintenance of public records in relation 
thereto, with an emergency clause,” approved March 20, 1915. Laws 1915, 
p. 313. This act is called in the briefs the “Rating Act; * and we shall 
for convenience hereinafter refer to it by that name. 

The reduced rate contribution clause, which petitioners by this pro- 
ceeding seek to compel the superintendent of insurance to file and approve 
for use upon all standard policies, which policies he is required by another 
statute to approve, reads thus: 


“Uniform Standard Missouri Reduced Rate Contribution Clause with 
Application. 


hereby request that there is attached to policy number 
of the (name of company) the following reduced rate contribution 
clause, to wit: 

“In consideration of the rate at or form under which this policy is 
written, it is expressly stipulated, and made a condition of this contract, 
that this company shall be held liable for no greater proportion of any 
loss than the amount hereby insured bears to % of the actual cash 
value of the property described herein at the time when such loss ~ 
happen; but if the total insurance upon such property exceeds 
at the time of such loss, then this company shall only be liable for the 
proportion which the sum hereby insured bears to such total insurance. 

“Tf this policy be divided into two or more items, the foregoing con- 
ditions shall apply to each item separtely. 

“It is understood by the undersigned that the effect of the above- 
mentioned reduced rate contribution clause, when attached, will be to 
reduce the liability of the insurance, unless the property described in the 
policy covered by said insurance is insured for %o of its actual 
cash value, except where the loss exceeds the amount of insurance re- 
quired under this clause. 


“ 


“ 


, Assured. 
“In compliance with the above application, signed by ‘te assured 
under this policy, made to and on file with this company, the above 
reduced rate contribution clause is made a part of this policy. 
“Attached to and forming part of Policy No. of the 
(name of insurance company), issued at its Agency. 
“Dated , 19— 


“ 


, Agent. 
“This wpeticesiin and clause must be signed by both assured and 
agent in duplicate and attached to both policy and daily report.” 


The issuance of an alternative writ has been waived, and it has been 
agreed that the petition filed herein should be regarded for all purposes 
as the alternative writ. To this petition, respondent has interposed a 
general demurrer, so that the case is before us upon an issue of law. 

I. The respective contentions of law arising upon the demurrer, are 
these: Petitioners concede the application of a statute, which was passed 
in 1893 (Laws 1893, p. 186), and which was amended in 1903, by append- 
ing thereto a proviso in substance to the effect that the prohibition of the 
section should not be applicable to cities containing 100,000 inhabitants or 
more (Laws 1903, p. 209) and which now appears as section 7023, R. S. 
1909, and reads thus: 

“No fire insurance policy which may be issued after this section takes 
effect shall contain any clause or provision requiring the assured to take 
out or maintain a larger amount of insurance than that covered by such 
policy, nor in any way providing that the assured shall be liable as co- 
insurer with the company issuing the policy for any part of the loss or 
damage which may be occasioned by fire. or lightning to the property 
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covered by such policy, nor making provisions for a reduction of such 
loss or damage, or any part thereof, by reason of the failure of the assured 
to take out and maintain other insurance upon said property. And all 
clauses and provisions in fire policies, issued after the taking effect of 
this section, in contravention of the prohibitions in this section con- 
tained, shall be ab initio void and of no effect: Provided, that the pro- 
visions of this section shall not apply to policies issued upon personal 
property in cities which now contain or which may hereafter contain one 
hundred thousand inhabitants or more whenever the insured sign an 
agreement endorsed across the face of said policy to be exempt from the 
provisions thereof.” 


But petitioners contend: (a) That the Rating Act has by the clearest 
implication (aided by an express repealing section, affecting all incon- 
sistent provisions) repealed section 7023, supra; and (b) that, whether 
repealed or unrepealed, section 7023, is unconstitutional. The first point 
is not unduly stressed in the petition, and, if it be made therein at all, it 
is made by the very vaguest implication. It is, however, most strenuously 
urged in the brief of the petitioners. 

The contention of constitutional invalidity is bottomed upon the effect 
of the proviso, which was added, as stated above, by amendment in 1903. 
There is no attack made upon the section as it stood before the amend- 
ment, which amendment permits the attachment of the reduced rate con- 
tribution clause to a policy, on the request of the assured, in all cities 
containing 100,000 inhabitants or more. It is on this point contended that 
the proviso had the effect to make the theretofore general inhibition 
against the reduced rate contribution clause a local and special law, and 
impaired the obligation of contracts, and that as amended, it denied to the 
inhabitants of the state, other than those residing in cities of 100,000 or 
more inhabitants, the equal protection of the law, and had the effect to 
take their property without due process of law. 

The bare statement of the contention makes it apparent that, 
even if the amendment in 1903 had the effect to render the act unconsti- 
tutional, the petitioners are in no wise aided by such invalidity; for it is 
fairly well settled that if an existing statute be amended and re-enacted, 
and be by the amendment rendered unconstitutional, the original statute, 
upon the judicial declaration of invalidity, comes automatically into force 
again. Lexington v. Lafayette County Bank, 165 Mo. 671, 65 S. W. 943; 
State ex rel. v. Mills, 231 Mo. ‘loc. cit. 498, ‘133 S. W. 22; State ex rel. 
v. Gantt, 203 S. W. 964 (not yet officially reported) ; Eberle v. Michigan, 
232 U. S. 700, 34 Sup. Ct. 464, 58 L. Ed. 803; State v. Rice, 115 Md. 317, 
80 Atl. 1026, 36 L. R. A. (N. S.) 344, Ann. Cas. 1913A, 1247; 36 Cyc. 
1056, and cases cited. Since, therefore, the original statute absolutely 
forbids and makes void all reduced rate contribution clauses, specifically 
and because they were methods of coinsurance (Process Co. v. Continental 
Insurance Co., 175 Mo. App. 317, 162 S. W. 313), without regard to the 
residence of the assured, petitioners would be in no wise aided by the 
unconstitutionality of said section, in so far as such invalidity is bottomed 
upon the fact of amendment. We need not, therefore, take up space 
with this contention. 

II. But it is said that the Rating Act of 1915 is patently inconsistent 
with the provisions of section 7023, and that, therefore, the latter is 
repealed by section 17 of the Rating Act, which expressly repealed all 
inconsistent acts or parts of acts. Laws 1915, § 17, p. 319. 

[2] The rule is well settled that repeals by implication are not favored 
in law. Gasconade County v. Gordon, 241 Mo. 569, 145 S. W. 1160. There 
is in the Rating Act an express repeal, however, of all acts and parts of 
acts which are inconsistent with the provisions of that act. Section 17, 
p. 319, Laws 1915. This leaves open for judicial determination the ques- 
tion whether there is, as between the provisions of the Rating Act and 
those of section 7023, supra, any irreconcilable conflict and repugnancy. 
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Stricklen v. Combe Printing Co., 249 Mo. 614, 155 S. W. 829. If there is, 
we must needs enforce the section which repeals all inconsistent pro- 
visions, and declare so much of section 7023 which is in conflict with the 
provisions of the Rating Act to be no longer in force. Particularly, it is 
contended that sections 9 and 10 of the Rating Act are in conflict with 
the provisions of said section 7023. 

In brief, and substantially, section 7023, supra, provides: (a) That 
no insurance company shall write any policy which requires the assured 
thereunder to carry a larger amount of insurance than that covered by 
such policy; (b) nor any policy requiring the assured to become in 
effect a coinsurer with the company issuing the policy for any part of 
the loss or damage which may accrue; (c) nor any policy providing for 
a reduction of the amount otherwise payable in case of loss, by reason 
of the failure of the assured to take out and maintain in force other and 
additional insurance upon the property. The proviso, mentioned above, 
removes this prohibition as to those persons residing in cities of 100,000 
inhabitants, or more, who may, upon their own written request, make 
insurance contracts of the forbidden sort. 

Section 1 of the Rating Act requires each company, engaged in tak- 
ing risks of the sort named in the title of the act, to maintain a public 
rating record, from which the premium applicable to every risk in the 
state may be ascertained. This record is required to show basis rates, 
with all additions to such rates caused by exposures, or conditions, 
permits, and standards, and the forms and indorsements on which each 
rate is predicated, as well as the change of rate made on account of the 
change of form and indorsements. These records are to be kept open to 
the public, in order that the proposed insurer may readily ascertain in 
advance the rate to be charged him, and the components of charge and 
credit which go to make up that rate. Section 1, p. 314, Laws 1915. Upon 
the issuance of any policy the assured shall be furnished a schedule, or 
analysis, which shows the basis rate and the items of charge and credit 
which go to make up that rate. Section 1, p. 314, Laws 1915. Upon the 
issuance of any policy the assured shall be furnished a schedule, or 
analysis, which shows the basis rate and the items of charge and credit 
which enter into and determine the whole rate charged. Section 7 of said 
Rating Act forbids any company or any rating bureau from fixing any 
rate which discriminates unfairly between risks by reason of the appli- 
cation of like charges and credits, or which discriminates unfairly be- 
tween risks which have substantially the same hazards and the same 
protection against fire.. Section 9 forbids the giving of any rebate by 
which the discrimination forbidden in section 7 of the act may be brought 
about by evasion or subterfuge. Its effect is in all respects similar to 
that of section 7, supra. Section 10 provides details by which the for- 
bidden discrimination set out in section 7 may be prevented. These sec- 
tions are the only ones pointed out to us by the petitioners wherein the 
alleged conflict is urged as existing. 

A careful reading and analysis of the Rating Act in the light of these 
contentions shows that the whole gist and burden of petitioners’ com- 
plaint rests upon the forbidden discrimination contained in section 7. 
This section is short and fairly plain, and we quote it for convenience 
and information. In full it reads thus: 

“No fire insurance company or other insurer, nor any rating bureau 
shall fix and charge any rate for fire insurance upon property in this 
state which discriminates unfairly between risks in the application of like 
charges and credits, or which discriminates unfairly between risks of 
essentially the same ‘hazards and having substantially the same degree of 
protection against fire.” Section 7, p. 316, Laws 1915. 

If the proviso of said section 7023, supra, which permits an assured, 
residing in a city of 100,000 or more inhabitants, to obtain a lower rate 

of insurance by reason of having attached to his policy the reduced rate 
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contribution clause, discriminates unfairly between risks of essentially the 
same hazards and having substantially the same degree of protection 
against fire, as against an assured residing in the country, or in a city, 
town, or village having less than 100,000 inhabitants, it is obvious that con- 
tradiction, contrariety, and irreconcilableness, inheres sufficient for a re- 
peal of said section 7023 by implication. If there is no difference in the 
hazards and the amount of protection against fire afforded to property 
situate in a city containing 100,000 inhabitants, or more as compared with 
that in a rural community, in the cities, towns, and villages of the state 
containing less than 100,000 inhabitants, manifestly the point is well taken. 

[3,4] But is there not a difference, and is not that difference great 
enough to furnish a reason for the legislative distinction made? We 
think both of these questions must be affirmatively answered, for it will 
be seen that section 7 does not prohibit all discrimination in rates; it 
only prohibits such discrimination in cases where the hazards are equal 
and the same degree of protection against fire is afforded. It is idle to 
say that the hazards of fire and the protection against the same are equal 
in St. Louis and Clinton, or in Kansas City and Cape Girardeau, or in 
St. Joseph and Cedar City. On first blush, the general provision in said 
section 7 of the Rating Act, which forbids unfair discrimination “be- 
tween risks in the application of like charges and credits,” might seem 
to require the ‘reduced rate contribution clause on every policy, if it is 
to be attached to any, because such a clause is either a charge or a credit 
(relators in effect say it is the latter), within the purview of section 1 of 
the act, which requires all such charges and credits to be rated. But it is 
fairly clear that the words “charges and credits” simply mean, as the 
next subsequent clause makes plain, “hazards” of fire and “protection 
against fire.” No othcr meaning is possible. Some of these charges are 
made upon the basis of nearness and nature of exposures, and some for 
defective construction, or construction below the standard fixed, of the 
building insured, or the building containing the insured property. It is 
plain that these are “hazards,” within the meaning of the last clause of 
the section. Likewise the same is true of the “credits.” These depend 
on the nearness and nature of the fire protection afforded, the distance 
and kind of exposures, and the nature of the construction above standard. 
So all the charges and credits of this section depend wholly on the haz- 
ards and protection against fire. Indeed, this is the effect conceded by 
learned counsel in their exhaustive briefs, for they strenuously insist that 
it was the intent of the Rating Act to give to insurers throughout the 
state, “regardless of where their property may be located, the same rate 
when the conditions and the risks are the same.” 


If these conditions and risks are the same, then the Legislature, hav- 
ing no right to differentiate as between such risks, whether they are in 
rural districts or in cities of 100,000 or more inhabitants, must have in- 
tended to repeal section 7023, supra, when they passed section 9 of the 
Rating Act. If there is a difference in the hazards and the fire protection 
respectively afforded, then it is manifest that there is no inconsistency or 
repugnancy in these provisions, and the Legislature did not intend to 
repeal section 7023. State v. Moulton, 262 Mo. 139, 170 S. W. 1111; 
State ex rel. v. Wells, 210 Mo. loc. cit. 620, 109 S. W. 758; State ex rel. 
v. Wilder, 197 Mo. 27, 94 S. W. 499; 1 Lewis’ Sutherland, Stat. Con. 256. 
The rule upon both phases of this proposition is well stated in the ex- 
cellent work of Mr. Lewis thus: 

_. “Affirmative statutes, which contain no reference to existing statutes, 
either to amend or repeal them, import that the lawmaker has no con- 
scious purpose to affect them, unless by congruous addition. On the other 
hand, when there is inserted in a statute a provision declaring a repeal 
of all inconsistent acts and parts of acts, there is an assumption that the 
new rule to some extent is repugnant to some law enacted before. There 
is a repeal to the extent of any repugnancy in either case, but no farther. 
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The insertion, therefore, of such a general repealing clause, adds nothing 
to the repealing effect of the act.” 

[5] Other things being equal, we have long accorded to the Legislature 
the privilege of classification in legislation upon the basis of population. 
State ex inf. v. Southern, 265 Mo. loc. cit. 286, 177 S. W. 640; State ex. 
inf. v. Tobacco Co., 177 Mo. 1, 75 S. W. 737; State ex rel. v. County 
Court, 128 Mo. loc. cit. 442, 30 S. W. 103, 31 S. W. 23; State ex rel. v. 
Bell, 119 Mo. 70, 24 S. W. 765; State ex rel. v. Roach, 258 Mo. loc. cit. 
561, 167 S. W. 1008; State ex rel. v. Miller, 100 Mo. loc. cit. 447, 13 S. W. 
677. Upon this consideration in the last analysis the whole case as 
presented turns. We are constrained to say that since the Legislature 
had the authority to make the population distinction which occurs and 
which justifies the classification, we cannot say that there. exists any 
sufficient repugnancy and inconsistency as to work a repeal of section 7023 
by that implication, arising from the express repeal of inconsistent acts 
and parts-thereof. 

Other questions raised by respondent, viz.: (a) That the proviso ap- 
pended to section 7023 is itself unconstitutional; and vaguely (b) that, 
since the exercise of the authority to approve a form of standard fire or 
lightning insurance contract is one which under the statute (section 7030, 
R. S. 1909) rests in the sound discretion of the superintendent of insur- 
ance, that discretion, so far as it is bottomed on policy, cannot be in- 
terfered with by mandamus—not being necessary to » decision, have not 
been considered. Neither have we considered the effect upon relator’s 
position of the holding in Nalley v. Home Insurance Co., 250 Mo. 452, 
157 S. W. 769, Ann. Cas. 1915A, 283, touching the constitutional validity 
of said section 7030, R. S. 1909. We have considered the case as it was 
presented to us. 

It follows that the demurrer of respondent herein should be sustained, 
and the peremptory writ denied; and it is so ordered. All concur. 


FIDELITY-PHENIX FIRE INS. CO. v. SCHOOL DIST. NO. 62 OF 
JACKSON COUNTY. (No. 9003.)* 


(Supreme Court of Oklahoma. July 30, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—POLICY—ENFORCEMENT OF PROVISIONS. 


In a policy of fire insurance issued since the law of this state providing a 
certain form of policy and that no fire insurance company shall issue 
fire insurance policies on property in this state other than those of 
standard form became effective, a provision in the policy of fire insur- 
ance on property in this state not found in such standard form of 
policy will not be enforced unless such provision is within the excep- 
tion named in section 3481, Revised Laws 1910. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 
2. INSURANCE—FIRE INSURANCE—ACCORDANOE WITH 


STANDARD FORM. 


A provision in a policy of fire insurance, issued since the enactment of 
the law providing a standard form of policy in this state, that, “in 
case the assured fails to pay the premium notes or order at the time 


*174 Pac. Rep. 513. 
Vol, LII—39. 
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specified, then this policy shall cease to be in force and remain null 
and void during the time said note or order or any part thereof re- 
mains unpaid’ after its maturity,” not being in accord with the stand- 
= a of policy provided by the law of this state, will not be en- 
orced. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 


3. INSURANCE—ACTION ON POLICY—DEFAULT IN PAYMENT 
OF PREMIUM NOTE. 


Where the insurer retains’ the note given for the premium of a policy of 
fire insurance and continues to endeavor to collect such note, the in- 
surer is estopped from setting up the failure to pay said note as a 
defense to an action upon said policy. 


(For other cases, see Insurance, Dec. Dig. § 392[10].) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Tillman County; Frank Mathews, Judge. 

Action by School District No. 62 of Jackson County against the Fi- 
delity-Phenix Fire Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


Scothorn & McRill, of Oklahoma City, and Wilson & Roe, of Fred- 
erick, for plaintiff in error. 

Mounts & Davis, of Frederick, and Ledbetter, Stuart & Bell, of Okla- 
homa City, for defendant in error. 


Cottier, C. This is an action on a fire insurance policy, brought by 
the defendant in error against plaintiff in error to recover $600 for the 
total destruction by fire of the school building and the furniture therein, 
the property covered by said policy. Hereinafter the parties will be des- 
ignated as they appeared in the trial court. The defendant answered by 
geferal denial and pleaded a provision in the policy hereinafter set out, 
that failure to pay the premium suspended the policy, and that plaintiff 
had failed to pay the warrant issued for the payment of said premium. 
In reply to the answer of defendant, plaintiff averred that defendant had 
retained the warrant in their possession as their property up to the time 
of the fire, and that plaintiff had always been willing to pay said warrant 
under the agreement entered into by plaintiff, and had always been ready 
and willing to pay said warrant out of funds belonging to said school 
district as provided by law, and was willing that the amount of said war- 
rant be deducted from the amount sued for in this action. 

A copy of the policy of insurance was attached as an exhibit to the 
petition, and its execution admitted by defendant, which policy was exe- 
cuted on the Ist day of November, 1909, to run five years from said date. 
The said policy contained the following provision: 


“In case’ the assured fails to pay the premium notes or order at the 
time specified, then this policy shall cease to be in force and remain null 
and void during the time said notes, or order, or any part thereof, re- 
mains unpaid after its maturity, and no legal action on the part of this 
company to enforce payment shall be construed as reviving the policy.” 


The policy also provided that, within 15 days after a loss, notice of 
loss must be given the defendant, and 60 days thereafter proof furnished 
the defendant of the loss. 

The uncontradicted evidence is that the schoolhouse and furniture 
covered by said policy were totally destroyed by fire on the 12th day of 
January, 1914. The further uncontradicted evidence is that when the 
policy was executed the school district was without money, and on 
January 13, 1910, plaintiff, by its duly authorized officers, issued and de- 
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livered to the defendant a school warrant in the sum of. $24 in payment 
of premium for said policy; that the defendant retained the said warrant 
and repeatedly made effort to collect same, but without success; that at 
the time said building was burned, and at the time of trial, said warrant 
was still in the possession of defendant and had not been paid. The 
evidence was in conflict as to whether or not the first, or 15 days’ notice 
was given; but the proof was uncontradicted that proof of loss was fur- 
nished within 60 days, that defendant retained proof of loss, and made no 
objection to the contents of the same. 

At the conclusion of evidence, defendant demurred thereto, which 
demurrer was overruled and excepted to. 

Together with other instructions, the court gave the following in- 
struction : 


“(2) If you find from a fair preponderance of evidence that the 
said school district, plaintiff, within 15 days after said fire, gave the said 
insurance company notice of destruction of said schoolhouse and furni- 
ture therein, then your verdict should be in favor of plaintiff, and, unless 
you so find by a fair preponderance of evidence, then your verdict will 
be in favor of defendant”—to the giving of which instruction the defend- 
ant duly excepted. 

Plaintiff requested the court to give the jury the following instruc- 
tion: 

“You are instructed, gentlemen of the jury, that the provisions in the 
policy of insurance sued on in this case, which provided that said insur- 
ance shall be suspended if the order given for the payment of the pre- 
mitum is not paid when due, is a legal and binding provision; and you 
are further instructed that the burden is upon the plaintiff to show by a 
preponderance of the evidence that the premium on this policy has been 
paid according to agreement, and if you believe from the evidence that it 
has not been so paid, and had not been paid at the time the loss occurred, 
then your verdict should be for the defendant’—which instruction the 
court refused to give, to which said action of the court the defendant duly 
excepted. 

The jury returned a verdict in favor of defendant for $600, to which 
defendant duly excepted. Timely motion was made for a new trial, 
which was overruled, excepted to, and error brought to this court. 

As hereinafter shown, the only legal defense pleaded in this case 
was the failure to give the 15 days’ notice of loss; and the evidence as 
to such notice being, in conflict, the court did not err in overruling plain- 
tiff’s demurrer to the evidence. 

[1] At the time the policy, which is the basis of this action, was 
issued, the 1st day of November, 1909, the law as now found in section 
3481 and section 3482, Revised Laws of Oklahoma, was in force. Said 
section 3481 provides: 


“No fire insurance company shall issue fire insurance policies on 
property in this state other than those of the standard form herein set 
forth, except as follows: * * *” (Exceptions contained in said section 
3481 are omitted, as they do not bear on questions involved herein.) 

[2] Said section 3482 provides the form of policy, which said form 
does not contain the provisions contained in the policy herein sued on, 
that: 


“In case the assured fail to pay the premium notes or order at the 
time specified, then this policy shall cease to be in force and remain null 
and void during the time said notes or order or any part thereof remains 
unpaid after its maturity, and no legal action on the part of this company 
shall be construed as reviving the policy.” 


The statute having provided a form of policy and further provided 
that “no company shall issue fire insurance policies on property in this 
state,, other than those of standard form herein set forth” the said provi- 
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sion as to the consequences of the failure to pay the premium at the time 
specified was nugatory. i 
“Where a statute prescribes a standard form of policy, no provision 
not in the prescribed form will be enforced.” 19 Cyc. 601, 2. 
In Hronish v. Home Ins. Co. of New York, 33 S. D. 428, 146 N. W. 
588, the Supreme Court of South Dakota held: 


“The use of the standard form of fire policy prescribed by Laws of 
1909, c. 194, is compulsory, and its provisions not only constitute the con- 
tract between insurer and insured, but also the law governing the rights 
of the parties.” 

As the provision in the policy as to the suspension thereof for failure 
to pay the premium in the stipulated time, in determining the case, must 
be eliminated, the only legal defense pleaded by the defendant was the fail- 
ure to give, within 15 days thereafter, notice of loss. 

The defendant cites Travelers’ Fire Ins. Co. v. Mercer, 32 Okla. 503, 
122 Pac. 134, in support of its contention that the provision in said policy 
as to a suspension of the policy upon failure to pay the premium is legal 
and binding; but said case is not in point in this case, for the reason that 
said policy, upon which the action was based in Travelers’ Fire Ins. Co. 
v. Mercer, supra, was under a policy which was executed prior to the time 
of the enactment of the law which provides a standard form of policy. 

The ground insisted upon by defendant for reversal of this case, based 
upon the contention that the clause found in said policy of insurance as 
to the suspension of the policy for failure to pay the premium, is in our 
opinion without merit, and our holding that said clause of the policy is 
invalid by reason of the fact that such provision, or a similar provision, 
does not appear in the standard form of policy provided by the laws of 
this state, emasculates the defense to this action, unless there was a failure 
to give the 15 days’ notice provided by the policy, and whether or not said 
notice was given was in dispute in the evidence; but there was sufficient 
evidence upon which the jury could reasonably find that such 15 days’ no- 
tice was given. 

As the only legal defense pleaded to the action was the failure to 
give the 15 days’ notice, it follows that the court did not err in giving 
instruction No. 2, and in refusing to give the instruction requested by the 
defendant. 

[3] If, however, the said provision in the policy as to suspension 
thereof upon failure to pay the premium was a defense in this case, as to 
which we hold adversely, we are of the opinion that the continued reten- 
tion of the warrant and repeated efforts of the defendant to collect it was 
a waiver of said provision, and the failure to pay said warrant could not 
therefore be pleaded as a successful defense to the action. 

In Springfield Fire & Marine Ins. Co. v. E. B. Cockrell Holding Co., 
169 Pac. 1000, the third section of the syllabus reads: 

“Any act of an insurance company recognizing as an existing con- 
tract with it the policy sued upon, after knowledge that the cause of for- 
feiture has occurred, is a ‘waiver’ of such cause of forfeiture.” 

In the body of the said opinion it is said: 

“This for the reason stated in St. Paul & C. Ins. Co. v. Mountain 
Park Stock Farm Co., 23 Okla. 79, 99 Pac. 647, where, quoting approvingly 
from 16 Am. & Eng. Enc. Law, we said: ‘Since the conditions of a policy 
a breach of which by the assured will give rise to a forfeiture are inserted 
for the benefit of the insurance company, they may be waived either pend- 
ing the negotiation for the insurance or after such negotiation has been 
completed and during the currency of the policy, and this either before or 
after the forfeiture is incurred; and, since forfeitures are not favored in 
the law, the courts are always prompt to seize hold of any circumstances 
that indicate an election to waive.” 

In Shawnee Mutual Fire Ins. Co. v. Cannedy, 36 Okla. 753, 129 Pac. 
865, 44 L. R. A. (N. S.) 376, the syllabus reads: 
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“Notes given for the premium on a policy of fire insurance provided 
that, if they were not paid at maturity, ‘the whole amount of the premium 
should be considered earned, and all notes given in settlement of said 
policy bé due, and the policy be null and void, and so remain until the 
same shall be fully paid and the policy be reinstated by the company.’ 
The notes were not paid at maturity, but the company retained them and 
continued to try to collect them, brought suit upon one of them, obtained 
judgment, and had the judgment docketed in the district court. Held: 
(1) That the provision that, if the notes were not paid at maturity, the 
whole amount should be considered earned, is a mere penalty which can- 
not be enforced. (2) That the provision that, if the notes were not paid 
at maturity, the policy should be null and void, is a valid provision, but 
the company may waive it. (3) That the company, by retaining the notes 
and endeavoring to collect them in full, waived the provision that the 
policy should be void if the notes were not paid at maturity.” 

We think that the motion for a new trial was properly overruled. 

This cause is affirmed. 


Per Curtam. Adopted in whole. 


LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED, OF LIV- 
ERPOOL, ENG., v. THAREL et al. (No. 8430.)* 


(Supreme Court of Oklahoma. Aug. 20, 1918.) 


Poa (Syllabus by the Court.) 


% INSURANCE—FIRE INSURANCE—CANCELLATION—WAIVER. 


The statutory clause in a fire insurance policy, providing that the policy 
may be canceled by the company by giving 5 days’ notice of cancella- 
tion, but that the unearned portion of the premium shall be returned 
upon surrender of the policy, is for the benefit of the assured, and may 
be waived by him. 


(For other cases, see Insurance, Dec. Dig. §§ 229[1], 230.) 


2. INSURANCE—FIRE INSURANCE—CANCELLATION—WAIVER. 


When an agent of an insurance company, acting under instructions from 
his principal, gives the assured notice that he has been instructed to 
cancel his policy of insurance, and that he will call and take up and 
cancel the policy in a few days, and, when he does call on the assured 
for that purpose, the assured voluntarily and unconditionally sur- 
renders the policy, knowing that the purpose of the agent in taking it 
up is to cancel it, the right of the assured to treat the policy as in full 
force and effect until the company has paid or tendered to him the un- 
earned premium is thereby waived. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


Error from District Court, Leflore County; W. H. Brown, Judge. 

Action by T. L. Tharel and E. M. Tharel, partners doing business un- 
der the firm name and style of Tharel & Son, against the Liverpool & 
London & Globe Insurance: Company, Limited, of Liverpool, England. 


* 174 Pac. Rep. 773. 
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Demurrer to plaintiff’s evidence overruled, and defendant brings error. 
Reversed, with direction that judgment be entered for defendant. 


Ames, Chambers, Lowe & Richardson, of Oklahoma City, and T. T. 
Varner, of Poteau, for plaintiff in error. 
T. H. Du Bois, of Poteau, for defendants in error. 


TisiNcER, J. This is an action brought by the defendants in error, as 
plaintiffs, against the plaintiff in error, as defendant, to recover on a fire 
insurance policy, and the only question in the case is whether the policy 
sued on was canceled before the fire occurred or not. 

The insurance policy sued on contained the following paragraph, com- 
monly known as the “New York standard form”: 


“This policy shall be canceled at any time at the request of the in- 
sured; or by the company by giving five days’ notice of such cancellation. 
If this policy shall be canceled as hereinbefore provided, or become void 
or cease, the premium having been actually paid, the unearned portion 
shall be returned on surrender of this policy or last renewal, this com- 
pany retaining the customary short rate; except that when this policy is 
canceled by this company by giving notice it shall retain only the pro rata 
premium.” 


This paragraph of the policy is in substantial conformity with section 
3443, Revised Laws 1910, which reads: 


“Any policy issued by companies authorized to do business in this state 
may be canceled at any time at the request of the insured or by the com- 
pany by giving five days’ notice of such cancellation. If the policy shall be 
canceled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on sur- 
render of the policy or last renewal, the company retaining the customary 
short rate, except that when the policy is canceled by the company by giv- 
ing notice, it shall retain only the pro rata premium.” 

It appears from the uncontroverted evidence in the case that C. AM 
Overstreet, the agent of the insurance company, some time before Sep- - 
tember 16, 1914, the date of the policy sued on, solicited the plaintiffs to ° 
insure their property with him. In the conversation that ensued one of the 
members of plaintiffs’ firm, with whom the conversation was had, stated to 
Overstreet that his firm had, some time before then, had trouble in regard 
to payment to them of unearned premiums on previous policies of insur- 
ance taken out by the firm and canceled by the insurance companies, and 
that the firm desired to avoid trouble of this kind in the future. Over- 
street advised him that he looked after the return of unearned premiums 
himself, and that, if the policies written by him were canceled by his com- 
pany, he would pay the unearned premiums out of his monthly remit- 
tances. 

Some time in December, 1914, plaintiffs suffered loss by fire of a 
building which was insured with the defendant company. Overstreet, the 
agent of the insurance company, settled this loss on or about May 1, 1915, 
with the plaintiffs, and at the time of the settlement informed them that 
the insurance company had instructed him to cancel all the policies held 
by the firm, and that he would be down in a few days to take them up and 
cancel them. Two or three days afterwards Overstreet called at plain- 
tiff’s store, and several policies of insurance, including the one sued on in 
this case, were delivered to him, and one or more policies that could not 
then be found by the plaintiffs were afterwards found and mailed to him. 
All of the policies were voluntarily surrendered, and no demand was made 
for the return of the unearned premiums. Ed Tharel, junior member of 
plaintiffs’ firm, testified that, at the time the agent of the insurance com- 
pany notified the firm that, acting under instructions from his principal, he 
would call in a few days and take up and cancel the policies, he also stated 





Fire,&c.] L.& L. & G. Ins. Co., Ltd., v. Tharel. 581 


that he could place the insurance with other companies; that he did not 
assent to the proposition but stated to the agent that he would study the 
matter over. The policy sued on was marked canceled by the insurance 
agent, either on the day he took it up, or the next morning before he for- 
warded it by mail to the insurance company. On the morning of May 
16th, after the policies were delivered on or about May 3d, the property 
covered by the policy sued on was destroyed by fire. Suit was brought by 
plaintiffs on the insurance policy, and at the trial of the case it was ad- 
mitted by the insurance company that, if plaintiffs were entitled to re- 
cover at all, they were entitled to recover the full amount of the policy. 

[1] It is contended by the insurance company that the insured, the 
plaintiffs, waived the 5 days’ notice of cancellation and the return of the 
unearned premium. It is evident that they did waive the 5 days’ notice of 
cancellation by voluntarily surrendering the policy, knowing that the pur- 
pose of the insurer, in having its agent take it up, was to cancel it; for, 
if the insurance company had at that time paid or tendered to the insured 
the pro rata portion of the premium for the unexpired term of the policy 
sued on, we can see no reason why its cancellation would not have been 
effectually accomplished. " 

[2] It remains therefore for us to determine whether or not the 
insured also waived the return of the unearned premium. Ordinarily, the 
right to terminate a contract of insurance, which has been fairly entered 
into and has taken effect, by the method prescribed by our statute and in- 
corporated in the insurance contract in this case, is a right which can only 
be exercised by a strict compliance with the provisions relating to cancel- 
lation; and where such a contract has been fairly entered into and has 
taken effect, and the insurance company claims that the contract has been 
put an end to by virtue of such provisions, the burden is on it to establish 
by evidence that it has been so terminated; and ordinarily, it must show 
that it had given the assured notice of the cancellation of the policy, and 
had returned or tendered to him the pro rata portion of the premium for 
the unexpired term of the policy, as required by the contract of insurance 
and by our statute. Taylor v. Insurance Co. of North America, 25 Okla. 
92, 105 Pac. 354, 138 Am. St. Rep. 906; St. Paul Fire & Marine Insurance 
Co. v. Peck, 40 Okla. 396, 139 Pac. 117. 

But that portion of the statute and of the contract of insurance which 
requires the insurance company to return to the assured the unearned pre- 
mium is clearly for the benefit of the assured, and may be waived by him. 
In this case the assured voluntarily and unconditionally surrendered the 
policy to the insurance company’s agent, on his demand for it, knowing 
that his purpose in taking it up was to cancel it. The New York Court of 
Appeals passed on this identical question in the case of Buckley v. Citi- 
zens’ Insurance Co. of Missouri, 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. 
(N. S.) 889. And as the decision of that court on the question here in- 
volved is highly persuasive with us, the clause of the policy being framed 
by virtue of the laws of New York, and our statute governing the can- 
cellation of insurance policies being taken from that state, and as it is 
supported by reason and by the weight of authority, we adopt the views 
expressed by that court as controlling in this case: 


“The question is therefore presented as to the effect upon plaintiff's 
cause of action of this voluntary and unconditional surrender of the policy 
to the defendant. The respondent’s counsel argues that there could not be 
an effective cancellation of the policy at the instance of the defendant 
without actual payment or tender to the plaintiff of the unearned pre- 
mium, and cites in support of this proposition the case of Tisdell v.-New 
Hampshire F. Ins. Co., 155 N. Y. 163, 40 L. R. A. 765, 49 N. E. 664. In 
the case cited the defendant admitted that the policy in suit had not ‘been 
surrendered or tendered to it by the insured, and that no demand: had 
been made for the return of the premiums or the unearned portion thereof. 
In that case the opinion of this court states: “The question presented’ on 
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this appeal is no longer an open one in this court. It was decided in the 
case of Nitsch v. Amer. Cen. Ins. Co., 152 N. Y. 635, 46 N. E. 1149, 
affirmed in this court without an opinion. In that case, as in this one, the 
question presented was whether the provision of the New York standard 
policy of fire insurance, relating to the cancellation of a policy at the 
instance of the company, reqtiires that, in addition to giving the five days’ 
notice, the company must return or tender the unearned premiums in 
order to effect a cancellation. The answer was in the affirmative. The 
only question presented for consideration in this case, therefore, is whether 
the defendant returned or -tendered the unearned premium. As it ap- 
peared that there was no return or tender of the unearned premium, this 
court held in the Cases of Nitsch and Tisdell that the provision.of the 
standard policy relating to the cancellation of a policy at the instance of 
the company requires that, in addition to giving 5 days’ notice, the com- 
pany must return or tender the unearned premium in order to effect a 
cancellation. The case at bar differs from the above cases, as already 
pointed out, by reason of the additional fact that the plaintiff had volun- 
tarily and unconditionally surrendered his policy immediately on receiving 
the notice of cancellation. We are of opinion that this action on the 
part of the plaintiff must be regarded in law as a waiver of his right to 
treat the policy as in full force and effect until the company paid or 
tendered to him the unearned premium. The one object of the cancella- 
tion clause is to place the policy in the custody of the insurance company 
absolutely and unconditionally. If the insured permits this to be done by 
his voluntary act, when the company gives notice of cancellation, without 
receiving from it the unearned premium, he assents to the cancellation, 
but can sue for the amount due him.” 


See, also, ZZtna Life Insurance Co. v. Weissinger, 91 Ind. 297; Miller 
v. Firemen’s Insurance Co., 54 W. Va. 344, 46 S. E. 181; Bingham et al. 
v. Insurance Co. of North America, 74 Wis. 498, 43 N. W. 494; Gorge 
Hotel Co. v.: Liverpool & L. & G. Ins. Co., 122 App. Div. 152, 106 N. Y. 
Supp. 732. 

The plaintiff, the assured, in this case relies upon the two Oklahoma 
cases of Taylor v. Insurance Co. of North America, 25 Okla. 92, 105 Pac. 
354, 138 Am. St. Rep. 906, and St. Paul Fire & Marine Ins. Co. v. Peck, 40 
Okla. 396, 139 Pac. 117, as authorities sustaining the trial court in its 
conclusion that plaintiffs had not waived the return of the unearned pre- 
mium, and in directing the jury to render a verdict in favor of plaintiffs. 

The two cases cited and relied on are clearly distinguishable from 
the instant case in the following respects: In Taylor v. Insurance Co. of 
North America, supra, the policy of insurance was left by the assured 
with the agent of the insurance company, and was in his possessoin*at 
the time of the attempted cancellation. When the insurance agent in- 
formed the assured that the company had canceled the policy, the assured 
demanded the return of the unearned premium. The agent marked the 
policy canceled, and returned it to the company, but did not pay or tender 
to the assured the unearned premium, notwithstanding his demand for 
same. There was no voluntary and unconditional surrender by the as- 
sured of his policy, no understanding that its surrender by him was made 
in order that it might be canceled by the company, and no act or conduct 
on his part which amounted to a waiver. In the case of St. Paul Fire & 
Marine Ins. Co. v. Peck, supra, the insurance policy had been breached by 
the assured by placing on the insured property a mortgage, contrary to its 
terms. The property insured was destroyed, and, the company having 
failed to pay, suit was brought to recover the amount of the loss accord- 
ing to the terms of the policy. The insurance company contended that the 
policy became void as soon as the mortgage was given on the property; 
but, although it knew of the existence of the mortgage for at least 30 
days before the trial, it had not returned, or offered to return, the un- 
earned premium, which the court properly says it should have done within 
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a reasonable time after learning of the existence of the mortgage, if it 
elected to cancel the policy for that reason. The policy had not been sur- 
rendered for cancellation by the policy holder, and there was no act or 
conduct on his part which amounted to a waiver of the return of the 
unearned premiums. From the uncontroverted evidence in the instant 
case we conclude that the policy sued on was surrendered by the assured 
to the insurance company voluntarily and unconditionally; that the pur- 
pose of its surrender was that it might be canceled; and that when it was 
so surrendered the assured waived his right to treat the policy as in full 
force and effect until the company had paid him the unearned premium. 

For the reasons stated, we are of opinion that the trial court com- 
mitted error in not sustaining the demurrer of the defendant insurance 
company to the evidence of the plaintiffs. 

The judgment of the court in overruling defendant’s demurrer to the 
evidence of plaintiff is therefore reversed, with direction that judgment be 
entered for the defendant. 


SPRINGFIELD FIRE & MARINE INS. CO. v. DICKEY. 
PHCENIX INS. CO. v. SAME. (No. 8827.)* 


(Supreme Court of Oklahoma. April 9, 1918. Rehearing Denied 
Sept. 5, 1918.) 


(Syllabus by the Court.) 
1. INSURANCE—FIRE INSURANCE—RIDER. 


A rider indorsed on a statutory standard form of fire insurance policy 
providing: “In consideration of the rate of premium at which this 
policy is written, it is a condition of this insurance, that in event of 
loss or damage by fire to the property described herein, this company 
shall not be liable for an amount greater than three-fourths of the 
cash value of each item of the same (not exceeding the amount of 
said policy) at the time immediately preceding such loss or damage; 
and in the event df other insurance on the property described herein, 
then this company shall be liable only for its proportion of three- 
fourths of such cash value at the time of the fire. Other concurrent 
insurance permitted, but total insurance shall at no time exceed three- 
fourths of the cash value of each item of the property described 
herein”—is within the contemplation of the statute permitting the 
standard form to be added to or modified and prevails over those 
provisions if the standard form that are in conflict with its b IO 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE—FIRE INSURANCE — OVERINSURANCE—FOR- 
FEITURE. 


Where a clause in a statutory standard fire insurance policy prohibiting 
other contracts of insurance and providing for its forfeiture in case 
of a violation has been modified by a clause permitting other insur- 
ance not to exceed three-fourths the value of each item of the property 
insured and not providing for a forfeiture in case of overinsurance, 
and it further provides that the insurer shall not be liable for more 
than its proportion of three-fourths the value of the property at the 
time of loss, held that, in the absence of a specific provision in the 


* 174 Pac. Rep. 235. 
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policy to that effect, overinsurance does not work a forfeiture of the 
policy. 
(For other cases, see Insurance, Dec. Dig. § 336[6].) 


Commissioners’ Opinion Division, No. 3. Error from District Court, 
Bryan County; Jesse M. Hackett, Judge. 

Suits by R P. Dickey, trustee in bankruptcy of the estate of Stephens 
Bros., and Stewart, bankrupts, against the Springfield Fire & Marine In- 
surance Company and the Phoenix Insurance Company. Causes consoli- 
dated and judgment rendered for plaintiff, motion for new trial overruled, 
and defendants bring error. Affirmed. 


Scothorn & McRill, of Oklahoma City, for plaintiffs in error. 
Hatchett & Ferguson, Hayes & MclIntosch, and Utterback & Mac- 
Donald, all of Durant, for defendant in error. 


Sprincer, C. For convenience the plaintiff in error will be referred 
to in this opinion as the insurer, and the defendant in error will be re- 
ferred to as the insured. The insured instituted several suits in the dis- 
trict court of Bryan county, Okla., upon the various fire insurance policies 
below: Policy issued by Phoenix Insurance Company, dated March 4, 
1912, for the sum of $4,000, $500 of which was insurance on store and 
office fixtures. Policy of Springfield Fire & Marine Insurance Company, 
dated March 4, 1912, for the sum of $4,000, $500 of which was on the 
store and office fixtures. Policy issued by the Liverpool & London & 
Globe Insurance Company dated December 2, 1912, for the sum of $5,000. 
Policy issued by the Home Insurance Company, dated July 5, 1912, for 
the sum of $3,500. Each of the policies ran for a period of one year 
from the date of their respective issue. ‘These several policies of insur- 
ance were issued upon a stock of merchandise and a store building and 
office fixtures. The several causes of action were consolidated and tried 
in the court below, and judgment was rendered in favor of the insured 
in two cases and in favor of the insurers in the other two cases, and an 
appeal was taken to this court, and in 1916 Commissioner Collier of this 
court rendered an opinion affirming the judgment in the’ two companion 
cases against the insurers and reversed the judgment of the lower court 
in the two cases that are now before us, and remanded them for a new 
trial. These cases were consolidated in the lower court and the trial had 
on the 7th day of July, 1916, and judgment rendered in favor of the in- 
sured. In due time a motion for a new trial was filed and presented to 
the court, which was overruled and denied and exceptions saved, and time 
given within which to make and serve a case-made, and the same is now 
properly before this court for review. The two cases will be consolidated 
in this opinion. 

[1] The question presented by this appeal is somewhat unique, as 
well as a very interesting one. Does a rider attached to a standard 
statutory fire insurance policy, commonly known as a three-fourths value 
clause, permitting concurrent insurance, prevail over a provision in the 
— against other insurance and consequently completely nullify it? 

evised Laws 1910, § 3482, sets forth the standard form of fire in- 
surance policy, and in it is contained this provision : 

“This entire policy, unless otherwise provided by agreement indorsed 
thereon or added hereto, shall be void if insured now has or shall here- 
after make or procure any other contract of insurance, whether valid or 
not on property covered * * * by this policy.” 

The policies in the suit kere contain the above provision. Onto the 
policies in suit here indorsed a rider containing the following provision : 

“In consideration of the rate of premium at which this policy is 
written, it is a condition of this insurance, that in event of loss or damage 
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by fire to the property described herein, this company shall not be liable 
for an amount greater than three-fourths of the cash value of each item 
of the same—not exceeding the amount of said policy—at the time im- 
mediately preceding such loss or damage; and in the event of other in- 
surance on the property described herein, then this company shall be liable 
only for its proportion of three-fourths of such cash value at the time of 
the fire. Other concurrent insurance permitted, but total insurance shall 
at no time exceed three-fourths of the cash value of each item of the 
property described herein.” 
Section 3481, Rev. Laws 1910, in part, provides: 


“No fire insurance company shall issue fire insurance policies on 
property in this state other than those of standard form herein set forth, 
except as follows: * * * (6)A company may write upon the margin 
or across the face of the policy, or write or print, in type not smaller than 
six-point, upon separate slips or riders to be attached thereto, provisions 
adding to or modifying those contained in the standard form, and all such 
slips, riders, and provisions must be signed by the officers or agent of the 
company so using them.” 


On the trial of the case the court found the sound value of the stock 
of goods to be $10,275, and there was upon this item alone insurance 
amounting to the sum of $15,500, or excessive insurance to the amount 
of more than 50 per cent. 

In suits at law involving fire insurance policies, there are two well- 
recognized lines of authorities. 

Where a fire insurance policy issued on property that has a fixed and 
determined value, courts generally recognize that overinsurance avoids a 
policy. The reason for such a provision in an insurance policy, and also 
its legal enforcement by the courts, is for the purpose of diminishing the 
risk of incendiary fires and losses due to carelessness and negligence. If 
the property is greatly overvalued, or if overinsurance is taken out on 
property that has a fixed and determined value, where the policy provides 
against overinsurance, and further provides that the policy shall be void if 
insurance contracts in excess of a stipulated amount are entered into, the 
courts have uniformly held that overinsurance avoids the policy. 

“A prohibition in an insurance contract against concurrent insurance 
on the property covered beyond a designated limit is enforced. 2 May, 
Insurance (4th Ed.) § 364; Barnard v. Insurance Co., 27 Mo. App. 26. 


“Tf the property is largely overvalued in taking out a policy which 
provides for other insurance not to exceed a named percentage of its 
value, it is plain the way is open to obtain insurance beyond the limit 
which the first policy contemplated, thereby violating the spirit of that 
contract. If this is intentionally done, or done to a considerable degree, 
whether intentionally or not, generally speaking, in the absence of legisla- 
tion to the contrary, it avoids the insurance if the property is of a per- 
manent character and expected to remain intact during the life of the 
policy. 2 May, Insurance, § 373 et seq., and citations.” Burge Bros. v. 
Greenwich Ins. Co., 106 Mo. App. 244, 80 S. W. 342. 

But courts and text-writers have ‘generally recognized a different rule 
with reference to insurance policies that are issued upon property that 
has a fluctuating value. A stock of merchandise which is constantly 
changing in value by adding to and selling therefrom furnishes an ex- 
ception to the rule. An insurance policy or several insurance policies 
covering a stock of merchandise may be entirely adequate at the time 
they are issued, and by the addition of a large invoice subsequent thereto 
may be wholly insufficient for proper protection, and in that event the 
insured would not be justified in hazarding a loss by failure to take out 
concurrent insurance on, the same stock of merchandise on the theory 
that the constantly diminishing stock would render overinsurance several 
days later, 
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Another very good reason why overinsurance on a stock of merchan- 
dise should not work a forfeiture of the policies is the potent fact that 
the insurer cannot be held liable under the provisions of a policy like the 
one in dispute here for an amount greater than its proportion of three- 
fourths the value of the stock of merchandise at the time of the loss. We 
fail to see how the insurer was in any way prejudiced by overinsurance in 
this case. 

The sound value of the stock fixed the liability of the insurer, and 
the insured had before him constantly his unvaring proportion of the risk. 

In discussing this very interesting question, May on Insurance said: 

“But the rule as to overvaluation is not applicable to the case of an 
open policy upon a stock of goods which is constantly varying in amount, 
nor where the insurer is to be liable onlf for a proportion of the loss. 
* * * So if the insurer is in no case to be responsible beyond a certain 
fixed proportion, as for instance, two-thirds of the loss, the insured has 
always before him the same unvarying proportion of the risk, and the 
usual objections to overvaluation do not obtain.” 2 May on Ins. (4th 
Ed.) § 374. 

“Instances of insurance on fluctuating stock of merchandise are akin 
in principle to those in which renewals df insurance on the same property 
occur, and meanwhile depreciation in value takes place. Neither fraud 
nor forfeiture is a necessary concomitant of an affair of that sort. May, 
§ 375; Ramsey v. Insurance Co., 71 Mo. App. 380. * * *?’ Burge Bros. 
v. Insurance Co., supra. 

This question was presented to the Supreme Court of the State of 
Missouri upon an insurance policy containing the exact language as that 
in the policy before us. 

“In consideration of the rate of premium at which this policy is 
written it is a condition of insurance that in the event of loss or damage 
by fire to the property insured, this company shall not be liable for an 
amount greater than three-fourths of the cash market value of each item 
of the same, not exceeding the amount of said policy at the time imme- 
diately preceding such loss or damage; and in the event of other insurance 
on the property insured, then this company shall be liable only for its 
proportion of three-fourths of such cash market value at the time. 

“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto shall be void if the insured now has or shall here- 
after make or procure other contracts of insurance, whether valid or not, 
on the property covered in whole or in part by this policy, to which in this 
addition only, viz: Other concurrent insurance permitted but same shall at 
no time exceed three-fourths of the cash value of each item of the prop- 
erty hereby covered.” Burge Bros. v. Insurance Co., supra. 

The provisions in the Missouri policy differ from the provisions in 
the policy before us, in this particular, that there is a plain and positive 
provision that the policy should be rendered void in case of a violation of 
its terms by the insured, while the policy before us contains no such 
provision. 

In passing on the assignment of error based on the refusal of a re- 
quested instruction, the court said: 

“While the stipulations might be material in case of a valued policy, 
they were not so in the particular case, as the amount to be paid, if the 
merchandise burned, was limited by the cash value of the property when 
the fire occurred. The other decisions we have cited are noticed in the 
opinion, with the statement that they held overvaluation to be immaterial 
where the value of the goods at the time of their destruction was made 
the criterion of the indemnity to be paid.” Burge Bros. v. Insurance Co., 
supra. 

And again in the same opinion it is said: 


“In the present case we have to deal with a contract of insurance on 
a stock of merchandise, which, according to the usual course of business, 
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would be changing and its value fluctuating incessantly, as must have 
been expected. The question is whether the limitation in this contract 
against insurance in excess of three-fourths of the value of the stock 
bound the proprietors never to let their insurance on the stock exceed 
three-fourths of its value, under penalty of forfeiting their right to in- 
demnity if a loss occurred. The extreme inconvenience, not to say im- 
possibility, of observing such a requirement, is at once apparent, and 
courts and text-writers have declared the rule against overinsurance is 
not applicable to contracts covering commodities kept for sale, or, at least, 
is not so rigidly enforced.” 
And again in the same opinion the court said: 


“A stipulation against overinsurance of merchandise is immaterial to 
the risk, for the reason that the indemnity to be paid is limited by the 
cash value of the stock when the loss occurs; an argument not perfectly 
convincing, but accepted by the courts, and the law declared accordingly.” 

The language, “unless otherwise provided by agreement indorsed 
hereon or added hereto,” contained in a statutory standard fire insurance 
policy, clearly recognizes the right to make other agreements, provided 
they are indorsed on the policy, and section 3481, Rev. Laws 1910, supra, 
expressly confers the right to attach riders or slips containing provisions 
adding to or modifying those contained in standard form, and we are here 
to determine just what is meant by the provisions of our statute which 
grants the authority to add to or modify the conditions contained in the 
statutory form. At the time of the adoption of the statute under con- 
sideration here, it is clear to us the Legislature had in view the passage 
of an act sufficiently broad to meet the exigencies of the instant case. It 
was cognizant of the fact that certain classes of property constantly 
fluctuate and change in value, and, in order to afford adequate protection 
to the owners of such property, it made provisions for the modification 
of the standard form. It is elementary that all parts of the policy are to 
be harmonized and given effect, if it can be consistently done, and that 
= the rider is irreconcilable with the printed clause, such clause must 
stand. 

It is evident that the provisions in the standard form against other 
insurance and rendering the policy void if other insurance is taken out are 
in conflict with the provisions of the rider granting the right to take out 
“other concurrent insurance.” The former prohibits the right to take 
out other “concurrent insurance,” and the latter expressly grants such 
right. Both provisions cannot stand. One must fall. Therefore it can- 
not be said that the rider is simply an addition to the standard form. 
Written clauses and riders properly indorsed on a standard policy will 
prevail over clauses printed in the policy that are in conflict with them. 
The policy being an instrument prepared by the insurer, all doubts or 
ambiguities must be resolved against him. The whole instrument must 
be considered, and be so construed, as to give effect to the intention of 
the parties. 

The rider in the case before us changed the inhibition in the standard 
form agairst other insurance from a prohibitive to a permissive pro- 
vision, and the policy was modified so as to permit other concurrent in- 
surance. 

We hold that such a modification is clearly within the contemplation 
of the statute, and, where provisions in a rider properly signed and in- 
dorsed on a policy are in conflict with provisions in the standard form, 
the provisions of the former must prevail and operate as a complete 
nullification of the latter. 

[2] It is urged in the brief of the counsel for the insurer that, 
although the insured had a right to enter into other insurance contracts, 
still he had no right to take insurance in excess of three-fourths the value 
of the property insured, and that having done so renders the policy void; 
and this brings us to the consideration of another question in this case. 
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It will be observed that the clause operating to avoid the policy applied 
only in case the insured then had or should thereafter “make or procure 
any other contract of insurance whether valid or not.” The avoiding 
clause was not carried into any of the provisions of the rider, and, when 
the provisions of the standard form was nullified by the provisions of the 
rider, those provisions rendering the policy void, if the nullification pro- 
visions were not complied with, no longer applied. It could not be re- 
tained in the policy so as to apply it here, and consequently hold that 
overinsurance worked a forfeiture under that clause in the policy. 

This identical question was before the Supreme Court of the State 
of Texas in the case of Pa. Fire Ins. Co. v. Waggener et al., 44 Tex. 
Civ. App. 144, 97 S. W. 541, wherein it is said: 


“Again the clause under consideration does not stipulate that an 
overvaluation shall operate as a forfeiture of the policy, and therefore 
not such a warranty as requires a literal compliance therewith. ‘A war- 
ranty in an insurance contract is a statement made therein by the assured 
which is susceptible of no construction other than that the parties mutually 
intended that the policy should not be binding unless such statement be 
literally true.’ Assurance Co. v. Manufacturing Co. [92 Tex. 297] 49 S. 
W. 222. In failing to provide for a forfeiture in case of overvaluation, 
it is evident that no warranty was intended, and this construction is borne 
out by the fact that in other clauses, in reference to an assignment of the 
policy before loss, incumbrance by mortgage, change of interest, title, etc., 
it is provided that ‘this entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void,’ etc. Not being a 
warranty, and no great excess in overvaluation being shown, and fraud 
being absent, the policy cannot be avoided.” 

Under the language of the policy, we do no believe that the statement 
therein “total insurance shall at no time exceed three-fourths the value of 
the property described herein” is a warranty, but merely a representation. 
A warranty must be literally compiled with and unimportant breach 
operates to defeat the contract; but if a representation partly fails but is 
true at the time made, or is complied with so far as is essential to the 
risk insured against, the policy remains in force. Taking the case before 
us as an example, at the time the last policies were issued, the total amount 
of insurance may not have been in excess of three-fourths the value of 
the property insured, and, at the time of the fire some months later, the 
stock of merchandise may have been reduced by sales until its value was 
so much less than the insurance carried as to increase the risk and to be 
an infringement of the policy regarding concurrent insurance, were it but 
a representation. On the othe hand, the stock might have run somewhat 
below the required amount without increasing the risk. 

Where a clause is a‘statutory standard fire insurance policy pro- 
hibiting other contracts of insurance and providing for its forfeiture in 
case of a violation has been modified by a clause permitting other insur- 
ance not to exceed three-fourths the value of each item of property in- 
sured and not providing for a forfeiture in case of overinsurance, and it 
further provides that the insurer shall not be liable for more than its 
proportion of three-fourths the value of the property at the time of loss, 
held, that in the absence of a specific provision in the policy to that effect, 
overinsurance does not waive a forfeiture of the policy. 

We are aware that there are authorities which hold to the contrary 
of the views herein expressed, but those cases for the most part follow 
the rule laid down by the courts and text-writers with reference to 
policies issued upon property that has a fixed and determined value, 
without taking into consideration a risk upon property that is constantly 
changing and fluctuating in value. We believe the latter to be the better 
rule and more in consonance with reason and justice, and we refuse to 





Fire, &c.] | Felsenthal Co. v. Northern Assur. Co. 589 


follow those cases which adhere to a rule adverse to the views herein 
expressed. 


The judgment of the lower court is, accordingly, affirmed. 


Per Curram. Adopted in whole. 


D. I. FELSENTHAL CO. v. NORTHERN ASSUR. CO., LIMITED, OF 
LONDON. (No. 11746.)* 


(Supreme Court of Illinois. June 20, 1918. Rehearing Denied, Oct. 
2, 1918.) 


1. INSURANCE—ACTIONS ON POLICY—DEFENSES—EVIDENCE 
TO SUPPORT FINDINGS. 


Evidence held sufficient to warrant the jury in finding beyond all reason- 
able doubt that the insured corporate property was destroyed by fire 
at the instigation of a stockholder who was beneficial owner of all the 
stock, and would ultimately receive every dollar of the insurance 
money recovered. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—ACTION ON POLIC Y—DEFENSE—INCENDI- 
ARISM. 


A corporation cannot recover from insurer for loss of goods occasioned 
by the incendiarism of the beneficial owner of practically all of 
the corporate stock who would receive all the insurance money col- 
lected. 


(For other cases, see Insurance, Dec. Dig. § 429.) 


4. INSURANCE—ACTIONS ON POLICIES—INCENDIARISM OF 
BENEFICIAL OWNER OF CORPORATION —RIGHTS OF 
NOMINAL STOCKHOLDERS. 

That mere nominal stockholders whose stock equitably belonged to the 
beneficial owner of practically all the corporate stock had nothing to 
do with the latter’s incendiarism in destroying the insured property 
does not enable the corporation to recover for such loss from the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 429.) 


7. INSURANCE—ACTIONS ON POLICY—INSTRUCTIONS—FOR- 
FEITURE—KEEPING INFLAMMABLE MATERIAL ON PREM- 
ISES—“KEPT, USED, OR ALLOWED.” 

The words “kept, used, or allowed” in an insurance policy provision pro- 
hibiting the keeping of gasoline on the premises mean that gasoline 
must not only be upon the premises, but must be there for apne or 
storing with some degree of permanence, to violate policy. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

(For other definitions, see Words and Phrases, First and Second Series, 
Allow; Kept; Used.) 


* 120 N. E. Rep. 268. 
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Appeal from First Branch Appellate Court, First District, on Appeal 
from Municipal Court of Chicago; Hosea W. Wells, Judge. 

Action by the D. I. Felsenthal Company against the Northern Assur- 
ance Company, Limited, of London. From a judgment of the Appellate 
Court (205 Ill. App. 610) affirming a judgment for defendant, the plaintiff 
appeals. Affirmed. 


Landon & Holt and John J. Beilman, all of Chicago (Robert N. Holt, 
of Chicago, of counsel), for appellant. 
Paden’ & Kropf, of Chicago, for appellee. 


Oe 


ALLISON v. FIREMEN’S INS. CO. OF NEWARK, N. J. (No. 22071.)* 
(Supreme Court of Louisiana. May 27, 1918. Rehearing Denied June 
29, 1918.) 


(Syllabus by Editorial Staff.) 


INSURANCE—FIRE INSURANCE—PROPERTY COVERED—OWN- 
ERSHIP. 

In an action on a binder of insurance on paintings alleged to have been 
destroyed by fire, evidence held to show that plaintiff did not possess 
the works of some of the painters whose names appeared upon his 
list of titles and painters submited to insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Theard, Judge. 


Action by Samuel J. Allison against the Firemen’s Insurance Company 


= es N. J. Judgment for defendant, and plaintiff appeals. Af- 
rmed. 


" Edwin Laizer and Charles Louque, both of New Orleans, for ap- 
pellant. 
St. Clair Adams, of New Orleans, for appellee. 


*79 South. Rep. 430. 


GROSSMAN v. AMERICAN INS. CO. (No. 12959.)* 
(Kansas City Court of Appeals. Missouri. June 10, 1918.) 


1. INSURANCE—FIRE INSURANCE—EVIDENCE—SUFFICIENCY. 

In action on fire insurance policy, evidence that plaintiff called up de- 
fendant’s agents and was told that they would send an adjuster to 
see him, that a man came to plaintiff and said he had been sent by 
defendant’s agent and was their adjuster, is prima facie evidence that 
such man was defendant’s adjuster. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
* 204 S. W. Rep. 947. 
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3. INSURANCE—FIRE POLICY—ACTION—INSTRUCTIONS. 


In action on fire insurance Policy, an instruction authorizing jury to assess 
as damages “the value” of the property is not objectionable, as tending 
to lead jury to believe that insured should be allowed full value of 
an article only partially damaged. 


(Forother cases, see Insurance, Dec. Dig. § 669[12.]) 


4. INSURANCE—INSTRUCTIONS. 


Where goods in grocery store were transferred to new location, where 
insured also ran restaurant, the fire policy covering such goods being 
also transferred, in an action on the policy, defendant’s requested in- 
struction that policy did not cover articles used for restaurant pur- 
poses was properly modified, to exeept articles brought from old 
location. 


(For other cases, see Insurance, Dec. Dig. § 669[12]) 


Appeal from Circuit Court, Jackson County; W. O. Thomas, Judge. 

“Not to be officially published.” 

Action by Edward Grossman against the American Insurance Com- 
pany. ‘Judgment for plaintiff, and defendant appeals. Affirmed. 


Robert Rooney, of Kansas City, for appellant. 
Fyke & Snider, of Kansas City, for respondent. 


MATHIAS v. STATE FARMERS’ MUT. HAIL INS. CO* 


(Supreme Court of North Dakota. Feb. 7, 1918. On Petition for Re- 
hearing, July: 30, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—ADJUSTMENT—SETTLEMENT—FRAUD. 


This action is based on an adjustment of loss under a hail insurance con- 
tract. The plaintiff alleged and proved to the satisfaction of the jury 
that by an oral agreement his loss. was adjusted at $335, that, being 
unable to read English, he signed a paper fixing the loss at $250. 

The signing of a paper does not make a contract. Under the plain words 
of the statute, there can be no contract where the consent of the parties 
to the terms of the same are not free and mutual, and consent is not 
fre: when it is obtained by fraud, undue influence, or-mistake. In 
this case the jury found and had a right to find that the document 
claimed to be a written contract was not a contract. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


On Petition for Rehearing. 
(Additional Syllabus by the Editorial Staff.) 


2. INSURANCE—ACTION ON POLICY—PLEADING. 


In a suit on an insurance policy wherein certain payments were recited 
where defendant. set up a contract of adjustment fixing recovery at 


*168 N. W. Rep. 664. 
Vol. LII—40. 
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a smaller amount, it was not error to permit plaintiff to introduce 
evidence of fraud in the execution of such contract, although no 
fraud had been alleged; it not being necessary to controvert expressly 
the new matter contained in the answer under Comp. Laws, §§ 7467, 
7477, and 7452. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—ACTION ON POLICY—ESTOPPEL. 

Where insured had received a payment on a loss and sued for more 
on the ground that the written contract of adjustment under which 
payment was made was fraudulent and did not represent the actual 
contract of adjustment, he was not barred from suing by acceptance 
and retention of the payment. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


5. INSURANCE—ACTIONS ON POLICY—COMPROMISE AGREE- 
MENT—FRAUD. 


In an action on an insurance policy wherein a written agreement-to accept 
a less sum was interposed, evidence held to show that plaintiff’s sig- 
nature to such agreement was obtained by fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


6. INSURNCE—-ACTION ON POLICY — WAIVER — QUESTIONS 
FOR JURY. 

An insured, who had unknowingly signed an agreement to accept a less 
amount than that orally agreed upon, held not under the evidence as 
a matter of. law to have waived his right of action by accepting the 
payment; the question of waiver being one for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Grace, J., dissenting. 


Appeal from District Court, Hettinger County; W. C. Crawford, 
Judge. 

Action by Peter Mathias against the State Farmers’ Mutual Hail In- 
surance Company, a corporation. Judgment for plaintiff, and defendant 
appeals. Affirmed, and rehearing denied. 


Jacobsen & Murray, of Mott, and Moonan & Moonan, of Waseca, 
Minn., for appellant. 
V. H. Crane, of Mott, for respondent. 


Oe — 


LIVERPOOL & LONDON & GLOBE INS. CO. v. McLAUGHLIN. 
(No. 9022.)* 


(Supreme Court of Oklahoma. July 23, 1918.) 


(Syllabus by the Court.) 


1. INSURANCE—AUTHORITY OF SOLICITOR—CHANGE IN 
POLICY—VALIDITY. 

L. & L. & G. Ins. Co. issued an insurance policy on a stock of merchandise 
to H. M. on October 7, 1914, and attached thereto a rider known as 
form No. 6. On the 30th day of October, 1914, the agent of L. & L. 


*174 Pac. Rep. 248. 
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& G., at the direction of the insurance company and without the 
knowledge or consent of H. M., attached a rider known as form No. 
1, the conditions of which were entirely different from those em- 
bodied in form No. 6. Held, that the policy as issued on October 7, 
1914, was a valid and binding contract when issued and could not be 
changed or altered by the insurance company without the knowledge 
or consent of H. M. 


(For other cases, see Insurance, Dec. Dig. § 144[2].) 


2. INSURANCE—SOLICITORS—AGENCY. 

Any person who solicits insurance ‘and procures application therefor in all 
matters relating to said application and the policy issued, is the agent 
of the company issuing the policy, and not the agent of the insured: 

(For other cases, see Insurance, Dec. Dig. § 98.) 


(Additional Syllabus by Editorial Staff.) 


4, INSURANCE— ACTION ON POLICY—MEASURE OF DAM- 
AGES. “ 
eIn an action on a fire insurance policy it was error to instruct a verdict 
for a sum not to exceed three-fourths of. the value of property; the 
measure of damages being the cash value of the property destroyed 
at the time immediately preceding the loss and at the place the prop- 
erty was located not exceeding the amount of the policy. 
(For other cases, see Insurance, Dec. Dig. § 499.) 
CUB) Hhaehietae es ym 
Commisisoners’ Opinion,. Division No, 2._ Error from District Court, 
Johnston County; J. H. Linebaugh, Judge. 
Action by Mrs. Hattie McLaughlin against the Liverpool & London 
& Globe Insurance Company. Verdict for plaintiff. A judgment over- 


ruling a motion for a new trial was rendered, and defendant brings error. 
Affirmed. i 


me on 


Scothorn & McRill, of Oklahoma City, for plaintiff in error. 
Cornelius Hardy, of Tishomingo, for defendant in error. 


GILBERT v. GLOBE & RUTGERS FIRE INS. CO. OF THE STATE 
OF NEW YORK-* 


(Supreme Court of Oregon. Sept. 17, 1918.) 


1. INSURANCE—TIME TO SUE. 


If insurer was estopped to plead time limitation by its promises to pay 
policy, the estoppel was removed when insured was notified that in- 
surer denied liability and would contest, and upon receipt of such 
notice insured had a reasonable time in which to commence action. 

(For other cases, see Insurance, Dec. Dig. § 623[1].) 


2. INSURANCE—TIME TO SUE. 


Insured’s estoppel to plead policy time limitation being removed by its 
notifying insured that it denied liability, insured’s suit was not 


* 174 Pac. Rep. 1161. 





594 Insurance Law Journal, Vol. 52. [Nov., 1918. 


\ 
brought within a reasonable time, where it was not brought until two 
years and eight months after such notification. 


(For other cases, see Insurance, Dec. Dig.. § 623[1].) 


3. INSURANCE—GARNISHMENT—TIME LIMITATION IN 
POLICY. 


Where policy required action thereon to be brought within one year of 
loss, the fact that insurer was garnished by creditor of insured pend- 
ing settlement of loss, and refused to settle loss while garnishment 

proceeding was pending, did not amount to waiver of time limitation 
in policy. 

(For other cases, see Insurance; Dec. Dig. § 623[1].) 


In Banc. Appeal from Circuit Court, Marion County; Percy R. 
Kelly, Judge. 

Action by W. L. Gilbert against the Globe & Rutgers Fire Insurance 
Company of the State of New York. Judgment for plaintiff, and de- 
fendant appeals. Reversed, and action dismissed. 


+ 
J. C. Veazie, of Portland (Veazie, McCourt & Veazie, of Portland, on 
the briefs), for appellant. 
W. C. Winslow and Carey F. Martin, both of Salem, for respondent. 


JETNA INS. CO. v. LEWIS. (No. 5907.)* 
(Court of Civil Appeals of Texas. Austin. June 5, 1918.) 


1. INSURANCE—WARRANTIES. 

Where a policy insured a gin plant, including buildings and personal 
property, failure to operate gin during ginning season, as provided in 
a promissory warranty clause, voided policy as to buildings, but not 
as to personal property, unless the breach increased the hazard or 
contributed to the loss. Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


2. INSURNCE—CONSTRUCTION OF POLICY. 


A clause, in a fire insurance policy covering a gin plant, that policy should 
be void if building described become vacant or unoccupied for ten 
days, could mean no more than that building should be used for pur- 
pose of ginning during ginning season. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 


3. INSURANCE—FIRE INSURANCE—WARRANTY. 


Under a fire policy covering a gin plant, assured warranting to operate 
gin plant during ginning season, it was no defense, regarding failure 
to operate plant during a season, that crop was so short that plant 
could not have been operated without loss. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 
* 204 S. W. Rep. 1170. 
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Appeal from District Court, Hamilton County; J. H. Arnold, Judge. 

Action by J. V. Lewis against the AZtna Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed in part, and in part 
reversed and rendered. 


Thompson, Knight, Baker & Harris and Will C. Thompson, all of 
Dallas, for appellant. 
A. R. Eidson, of Hamilton, for appellee. 
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MARINE. 


TINSLEY v. ZTNA INS. CO. OF HARTFORD, CONN. (No. 16039.)* 


(St. Louis Court of Appeals. Missouri. July 12, 1918. Rehearing De- 
nied, July 24, 1918.) 


1. INSURANCE—FORFEITURE—WAIVER. 


Insurer waives right to forfeiture of policy where with knowledge of facts 
entitling it to forfeiture it requires insured, in compliance with pro- 
visions of the policy, to do some act or acts incurring trouble or 
expense. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


2. INSURANCE—FORFEITURE—WAIVER—NONWAIVER 
AGREEMENT. 


The signing by insured of an agreement whereby insurer does not waive 
conditions by investigating cause of fire and ascertaining amount of 
loss does not protect insurer against waiver, where with knowledge 
of facts entitling it to forfeiture insurer's adjuster required insured 
to incur trouble and expense in order to comply with the provisions 
of the policy. 


(For other cases, see Insurance, Dec. Dig. § 397.) 


4. INSURANCE—NATURE OF POLICY—LAWS APPLICABLE — 
“FIRE INSURANCE POLICY.” 


Under Rev. St. 1909, § 6995, placing fire insurance on ships, steamboats, 
and other vessels in same class with insurance on houses, buildings, 
merchandise, and furniture, a policy, delivered in the state to a resi- 
dent of the state, insuring a steamboat against fire, is a “fire insur- 
ance policy,” and governed by the fire insurance statutes of the state. 


(For other cases, see Insurance, Dec. Dig. § 125[1].) 


5. INSURANCE—LIABILITY OF INSURER—PARTIAL LOSS. 


Under Rev. St. 1909, § 7022, providing that, where there is partial damage 
to property, insured is entitled.to recover an amount “equal to the 
damage done to the property,” the measure of damages for partial 
loss by fire is the difference between reasonable value of the property 
immediately before the fire and the reasonable value immediately 
thereafter. 


(For other cases, see Insurance, Dec. Dig. § 499.) 


6. INSURANCE—CONSTRUCTION—P ROVISIONS IN VIOLA- 
TION OF STATUTE. 

A provision ‘in a fire insurance policy, requiring insured to repair the 
property in case of partial loss, and a coinsurance clause, being in 
conflict with Rev. St. 1909, § 7022, providing that where there is a 
partial damage insurer may pay sum of money equal to damage done 
or repair the property, are ineffectual. 


(For other cases, see Insurance, Dec. Dig. § 595.) 
* 205 S. W. Rep. 78. 
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7. INSURANCE—CONSTRUCTION OF POLICY—STATUTORY 
PROVISIONS. 


Pertinent statutory provisions in force when the policy takes effect be- 
comes as much a part of the insurance contract as if embodied therein. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 


8. INSURANCE—LIABILITY OF INSURER—FIRE INSURANCE— 
EFFECT OF OTHER INSURANCE. 


Where fire policy did not contain pro rata clause, insured may recover 
whole amount, although there was concurrent insurance on the 
property. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


9. INSURANCE—ACTIONS ON POLICY— PLEADING CONCUR- 
RENT INSURANCE. 


Insurer, seeking to avoid payment of full amount of loss because of con- 
current insurance, must specially plead such defense. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


11, INSURANCE--FIRE INSURANCE—LIABILITY OF INSURER 
—MEASURE OF DAMAGE—PARTIAL DESTRUCTION. 


In action on fire policy, where property was partially destroyed, the amount 
expended by insured in repairing property will not be taken.as the 
measure of damages. 


“(For other cases, see Insurance, Dec. Dig. § 499.) 


Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, 
Judge. 

Action by J. O. Tinsley against the A‘tna Insurance Company of 
Hartford, Conn. Judgment for plaintiff, and defendant appeals. Affirmed. 


See, also, 199 S. W. 121. 


Stephens, Lincoln & Stephens, of Cincinnati, Ohio, and Robert L. Sut- 
ton and G. C. Huston, both of Troy, for appellant. 
Fauntleroy, Cullen & Hay, of St. Louis, for respondent. 


ALLEN, J. This is an action upon a policy of insurance, in the sum of 
$1,000, issued by the defendant insurance company, on August 3, 1912, in- 
suring the steamboat Wenona for one year against loss by fire and other 
perils; being one of a series of four policies issued simultaneously by 
defendant to plaintiff (doing business as the Tinsley Steamboat Company) 
on the boat mentioned, the insurance aggregating in all $10,000. Defend- 
ant lived at or near Caruthersville, Mo., and the policies were delivered 
to him at that place through a firm of local insurance agents. Shortly 
prior to the issuance of the policies, the steamboat was “rebuilt” at 
Paducah, Ky., i. e., a new superstructure was placed thereon and new 
engines and boilers installed. On or about November 16, 1912, while the 
boat was at or near Osceola, Ark., on the Mississippi river, all of the 
upper portion thereof was destroyed by fire. Defendant denied liability 
upon the policies; hence this suit. The petition is in the usual form. 
The answer admits “that on or about the 3d day of August, 1912, at 
Caruthersville, Mo., for the consideration of $120, said defendant com- 
pany did then insure the Tinsley Steamboat Company, in the sum of 
$1,000 upon the steamer Wenona for the term of one year, * * 
against the peril of fire,” and that defendant received notice of the — 
The other allegations of the petition are denied generally, The answer 
then sets up certain special defenses. The issues thus raised, so far as 
now of importance in the case, will sufficiently appear from our discussion, 
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infra, of the questions presented by the appeal. The trial below, before 
the court and a jury, resulted in a verdict and judgment upon the policy in 
suit in the sum of $950, and the defendant appealed. The appeal was 
taken to the Supreme Court upon the theory that the constitutionality of 
section 7023, Rev. Stat. 1909, was involved, but that court has transferred 
the cause here, holding that the constitutional question as not timely 
raised, and hence not in the case. 

Such further reference will be made to the evidence, in the course of 
the opinion, as may appear to be necesasry to a disposition of the ques- 
tions inyolved. 

As ‘special defenses, defendant alleged that the policy was void and 
unenforceable by reason of violation by plaintiff of the following provi- 
sions thereof, viz. : 


“This policy shall become void if any further insurance, whether 
valid or not, has been or shall be made on said vessel, which together with 
this insurance shall exceed the sum of ten thousand and 00/100 dollars, or 
upon any assignment of this policy or charter of said vessel, unless notice 
is given to this company, and the same be approved and indorsed hereon in 
writing by an officer or duly authorized agent of the company.” 

The evidence shows that at the time of the issuance of these policies 
and thereafter there was additional insurance upon the boat in the sum of 
$4,500, and also that the boat had been chartered to one Nowland a few 
days prior to the fire. Plaintiff undertook to show that defendant had 
waived its right to insist upon a forfeiture by reason of either of these 
matters. There is no evidence that defendant, through an agent or other- 
wise knew of the character of the vessel until after the fire. There is 
evidence, however, that shortly prior to the issuance of defendant’s poli- 
cies one Wilson, an inspector for defendant, while making an examination 
of the boat, at Paducah, Ky., for the purpose of valuing the same and 
reporting to defendant in regard to the desirability of the risk, learned of 
the existence of the policies of additional insurance, in the sum of $4,500; 
that at plaintiff’s request Wilson examined the policies, and advised plain- 
tiff to pay the premium thereon then due. 

The evidence further shows that immediately after the fire defendant’s 
adjuster, Capt. Scott, was directed by defendant to go to the scene of the 
wreck and investigate the matter. It appears that he arrived at the wreck 
on the Sunday following the fire, and made an examination of the vessel 
and an investigation as to the cause of the fire. According to his testi- 
mony, there was no one upon the boat except a watchman in charge 
thereof. He testified that he then and there discovered the'fact that addi- 
tional insurance was carried upon the boat, and also that the boat had 
been chartered to Capt. Nowland shortly before the fire. There is testi- 
mony for plaintiff that Scott directed that plaintiff, or plaintiff’s agent, be 
summoned to meet him at Memphis. It appears that plaintiff and Scott 
first met on a train en route to Memphis, and that on the following day 
they met in Memphis in the office of one Hart, an insurance adjuster. 
One Greenwell, plaintiff's son-in-law, was present. Thereupon, and _ be- 
fore proceeding further, defendant's adjuster required plaintiff to sign 
what is termed a “nonwaiver agreement.” This instrument provided, in 
effect, that any action taken by defendant in ascertaining the amount of 
the loss and in investigating the cause thereof should not waive or invali- 
date any of the conditions of the policy. The testimony in plaintiff’s be- 
half is to the effect that subsqeuent to the signing of this instrument de- 
fendant’s adjuster, Scott, calling attention to certain provisions of the 
policy, directed plaintiff to have the remains of the boat towed to Mem- 
phis, and to have hog chains put. thereupon, and that, pursuant to such di- 
rections, plaintiff caused these things to be done, at considerable expense. 

Scott, in testifying, admitted that he called plaintiff’s attention to the 
clause of the policy providing for “proceedings in case of loss.” In re- 
gard to this he testified as follows: 
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“Mr. Tinsley asked me what he was to do in the matter, and I said 
that acting on the nonwaiver agreement and without any authority to tell 
you anything but as Dana Scott, I will simply say your policies tell you 
what. you have to do, and the policy is there, and I showed him the clause 
in the policy. I showed him the clause that says that he shall use every 
effort to recover and safeguard that property and have it repaired. I did 
that as Dana Scott, without any connection or authority from the insur- 
ance company, just as a friend.” 

The question as to defendant’s waiver of the right to avail itself of 
these defenses by reason of the said acts of its adjuster was submitted to 
the jury by plaintiff’s instruction No. 5, which is as follows: 

“Tf you find from the evidence that Dana Scott was the adjuster of 
the defendant company, and was authorized by the defendant company to 
look into or examine and adjust the loss to the steamer Wenona, and 
that he went to the scene of the fire and met the plaintiff, and if you be- 
lieve that shortly after the fire the said Dana Scott, while investigating 
said loss as such adjuster, was informed that the total insurance on said 
boat was $14,500, and was also informed that said boat had been char- 
tered to a third person, and was being run by a third party, at the time it 
burned, and if you believe from the evidence that after the said Dana Scott 
obtained information of said matters, he, the said Dana Scott, while act- 
ing as such adjuster for defendant herein, ordered and directed the plain- 
tiff or his agent to meet him at Memphis for the purpose of further in- 
vestigating said loss, and also. as such adjuster ordered and directed the 
plaintiff to have the remains of said boat taken to Memphis, and that the 
plaintiff, in obedience to said request and direction, met said adjuster at 
Memphis, and had the remains of the boat towed to Memphis, and if you 
further believe that the plaintiff was put to trouble and expense on account 
of having to go to Memphis and to have said boat towed there under the 
direction of said Scott as such adjuster, then you may find that the de- 
fendant waived its right to insist that the policy sued upon is void because 
of excess insurance, or because it was chartered to a third party, and this 
is true notwithstanding the defendant had no knowledge before the fire 
that the boat had been chartered, or that the total insurance was $14,500.” 

[1] It is argued that it was error to thus submit the question of 
waiver to the jury. But this contention cannot be upheld. It is well settled 
that if, in any negotiations or transactions with the insured after knowl- 
edge of facts which would otherwise work a forfeiture, the insurance com- 
pany requires the insured, in compliance with the provisions of the policy 
to do some act or acts, incurring trouble or expense, the right to insist 
upon a forfeiture will be thereby waived. Bowen v. Ins. Co., 69 Mo. App. 
272, and cases cietd; Dolan v. Ins. Co., 88 Mo. App. 666; Oehler v. Ins. 
Co., 159 Mo. App. 707, 139 S. W. 1173; Pace v. Ins. Co., 173 Mo. App.. 485, 
158 S. W. 892; Keys v. Knights & Ladies of Security, 174 Mo App.. 671, 
and cases cited, 161 S. W. 345; Shearlock v. Ins. Co., 193 Mo. App. 430, 
loc. cit. 437, 182 S. W. 89. 

[2] As to the “nonwaiver agreement,” it quite clearly appears that in 
no event could it have the effect of protecting defendant against the con- 
sequences of such acts of its adjuster as those here in question. The 
right of an insurance company to protect itself against a waiver by an 
instrument of this character appears to have been recognized in Keet- 
Rountree Company v. Insurance Co., 100 Mo. App. 504, 74 S. W. 469, 
though such agreements have frequently been held to be wholly ineffectual 
for such purpose. See Corson v. Ins. Co., 113 Iowa, 641, 85 N. W. 806; 
Millers’ Nat. Ins. Co. v. Milling & Elevator Co, 60 Iil. App. 224; McMillan 
& Son v. Ins. Co., 78 S. C. 433, 58 S. E. 1020, 1135. But, however this may 
be, there is nothing in the terms of the so-called nonwaiver agreement to 
prevent a waiver arising by conduct of the adjuster in requiring the as- 
sured to incur trouble and expense in order to comply with provisions. of 
the policy. This instrument undertakes merely to prevent a waiver from 


, 
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arising by any action of the insurance company in investigating the cause 
of the fire and the amount of the damage. It is by no means clear that 
such action alone would waive a forfeiture in the absence of such an 
agreement; but it is certain that the instrument does not undertake to 
protect the company against a waiver by reason of acts of its adjuster 
such as are here involved, and could have no such effect. See Rudd v. 
Fire Ins. Co., 120 Mo. App. 1, loc. cit. 15, 16, 96 S. W. 237. 

Plaintiff's instruction No. 6 told the jury that, if they found that be- 
fore the policy in suit was issued Wilson was employed by defendant for 
the purpose of inspecting the boat, and did so inspect it and ascertain 
whether or not it was a desirable risk, and that while making such inspec- 
tion and investigation he was informed by plaintiff of the insurance of 
$4,500 then on the boat, and that the policy was thereafter issued, then the 
policy sued upon was not void because of the existence of such additional 
insurance. 

[3] Appellant contends that, under the evidence adduced concerning 
the scope of Wilson’s authority as defendant’s representative, his knowl- 
edge was not defendant’s knowledge, and that it was error to give this in- 
struction. Whether or not notice to Wilson of the additional insurance, 
under the circumstances, was notice thereof to defendant, we deem it 
unnecesasry to pass upon. If it was error to give this instruction—which 
we do not decide—we think that it was not reversible error. If, after the 
loss, defendant’s adjuster required plaintiff to incur trouble and expense 
in compliance with provisions of the policy, such conduct operated as a 
complete waiver of both of these special defenses. 

As the case was sent to the jury by the instructions for both parties, 
it was necessary for the jury to find the facts hypothesized in plaintiff’s 
instruction No. 5, supra, in order to find a verdict for plaintiff; for other- 
wise no waiver of a forfeiture on account of the chartering of the vessel 
without defendant's knowledge could have been found. The verdict of the 
jury must consequently be taken as a finding of such facts in favor of 
— from which a waiver of both of these defenses must inevitably 
ollow. 

Whether a waiver of both of such defenses appeared as a matter of 
law, by reason of the retention of the premiums, which were tendered back 
only through the answer, or otherwise, as contended by respondent, we 
need not say. From the facts necessarily found by the jury such waiver 
inevitably arises. See Bowen v. Ins. Co., supra. 

Plaintiff's instructions in regard to ascertaining the total amount of 
~ loss and the amount recoverable under the policies sued upon are as 

ollows: 


“No. 2. If under the evidence and the instructions you find for the 
plaintiff, and if you find that the fire damaged the steamer Wenona and 
its apparel and furniture and the value of said steamer and its apparel and 
furniture was less after the fire than it was before the fire, then in arriving 
at the full amount of the loss sustained in this case you will ascertain 
from the evidence the value of said steamer, apparel, and furniture imme- 
diately before the fire and the value of said steamer, apparel, and furniture 
immediately after the fire, and from the value before the fire you will 
deduct the value after the fire, and the result thus obtained will be the 
total amount of plaintiff’s loss and damages on account of the fire. 

“No, 3..If you find for the plaintiff, you will find that the amount of 
loss and damage which plaintiff should recover in this case on this policy 
is one-tenth of the entire loss and damage sustained, ascertained in ac- 
cordance with instruction No. 2. However, the sum so found shall not 
exceed, exclusive of interest, the sum of $1,000, and on the said sum so 
found, you will compute 6 per cent interest from December 16, 1912, to 
this date, and add the interest so found to the principal, and the sum so 
found will be the amount of your verdict, on the policy, if you find for 
the plaintiff.” 
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Appellant insists that the trial court erred in giving these instructions. 
Certain provisions of the policy are invoked in this connection which, it 
is contended, are controlling. Whether or not these provisions control the 
amount recoverable depends upon whether or not our statutes relating to 
fire insurance policies govern the policy in suit. Appellant contends that 
the policy is one of marine insurance, and is for that reason unaffected by 
our laws relating to fire insurance. But we think that this contention is 
unsound. The policy was delivered in this state to plaintiff, a citizen of 
the state. It is a Missouri contract, and insures against loss by fire; and 
the action is one for a fire loss. That it is governed by the Missouri laws 
relating to fire insurance policies we think cannot well be doubted: We 
perceive nothing in our statutes to warrant the conclusion that a policy 
insuring a steamboat or other vessel against loss by fire is to be exempt 
from the operation of our laws governing fire insurance policies generally. 
And as opposed to such view section 6995, Rev. Stat. 1909, places fire in- 
surance on “ships, steamboats and other vessels” in the same class with 
insurance on “houses, buildings, merchandise, furniture,” etc. 

[4] Holding, as we do, that the contract of insurance here drawn in 
question is governed by our fire insurance statutes, it follows that the 
amount recoverable as for a partial loss is to be determined by the provi- 
sions of section 7022, Rev. Stat. 1909. That section provides: 

“Whenever there is a partial destruction or damage to property cov- 
ered by insurance, it shall be the duty of the party writing the policies to 
pay the assured a sum of money equal to the damage done to the property, 
or repair the same to the extent of such damage, not exceeding the amount 
written in the policy, so that said property shall be in as good condition as 
before the fire, at the option of the insured.” 

[5-7] Under this section the insured is entitled to recover, for a par- 
tial loss, “a sum of money equal to the damage done to the property.” The 
damage done to the property is properly ascertainable by proof of the 
reasonable value of the property immediately prior to the fire and the 
reasonable value thereof immediately after the fire. See McIntyre v. Ins. 
Co., 131 Mo. App. 88, loc. cit. 94, 110 S. W. 604; Sharp v. Ins. Co., 164 Mo. 
App. 475, 147 S. W. 154. The provisions of the policy requiring the in- 
sured to repair the property, in case of a partial loss, and undertaking to 
limit the recovery by a coinsurance feature, with further deductions in 
certain instances, are wholly ineffectual, being directly in conflict with the 
provisions of section 7022, supra. In like manner other provisions of the 
policy which conflict with our statutes are without effect. The pertinent 
provisions of our statutes, in force when the policy took effect, became 
part and parcel of the contract of insurance as if embodied therein. 
Havens v. Ins. Co., 123 Mo. 403, 27 S. W. 718, 26 L. R. A. 107, 45 Am. St. 
Rep. 570; Sharp v. Ins, Co., supra. The statutory provisions control over 
inconsistent provisions of the policy, rendering the latter nugatory. See 
Havens v. Fire Ins. Co., supra; Sharp v. Ins. Co., supra; Branigan v. Ins. 
Co., 102 Mo. App. 70, 76 S. W. 643; Ampleman v. Ins. Co., 35 Mo. App. 314. 

It follows that it was not error to give plaintiff’s instruction No. 2, 
despite the provisions of the policy upon which appellant relies. It is 
unnecesary to refer to all of these provisions at length, since to the ex- 
tent that they conflict with our statutes controlling the matter in hand 
they are without influence. 

[8, 9] Nor do we perceive any error in giving plaintiff’s instruction 
No. 3. It is urged that this instruction is erroneous in allowing a recov- 
ery in this action for one-tenth of the entire loss and damage, since it 
appeared there was other insurance upon the boat, which, appellant says, 
“would naturally have to prorate with the $10,000 of insurance, of which 
the policy in suit was a part.” But the policy sued upon contains no “pro 
rata clause.” And in the absence of a provision in the policy to the con- 
trary, it is held the insured may recover the full amount of his loss from 
any insurer, leaving the latter to seek contribution. See Cooley, Briefs on 
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Insurance, vol. 4, p. 3098. Furthermore, the answer does not set up such 
defense pro tanto. It is an affirmative defense which must be specially 
pleaded if defendant desires to rely thereupon. See Fager v. Commercial 
Ins. Co., 189 Mo. App. 464, 176 S. W. 1064, and cases cited. 

[10] We think that appellant cannot justly complain of the amount of 
the verdict, to wit, $950, upon this policy, thus fixing plaintiff's total loss 
at $9,500. ‘One witness for plaintiff testified that the value of the prop- 
erty immediately after the fire was $3,500. Another placed such value at 
from $4,000 to $5,000, adding, this was a “large estimate.” In the policy 
the value of the property is agreed upon as being $15,000; and appellant 
contends that this must be taken as its value prior to the fire. Evidence 
adduced by plaintiff, admitted over defendant’s objections, tends to show 
that the value prior to the fire was in excess of $15,000. Assuming, with- 
out deciding, that appellant is correct in its said contention, then, since no 
depreciation was shown prior to the fire, which occurred a_little more 
than three months after the policy was issued, the verdict, as one-tenth of 
the loss, ascertained in accordance with plaintiff's instruction No. 2, supra, 
is fully warranted. And in this view the admission of plaintiff's testimony 
regarding the value of the property prior to the fire could not, in any 
event, be regarded as prejudicial error. 

{11} It is true that the evidence shows that the vessel was repaired 
and equipped after the fire at a cost of $6,000 to $7,000. But the amount 
thus expended for repairs does not constitute the measure of plaintiff’s 
damages. Plaintiff was not bound to repair the property; and the evi- 
dence shows that no attempt was made to restore the boat to its original 
condition. The evidence is that the vessel was “rebuilt” out of rough 
material, for use as a towboat; whereas it had previously been a pas- 
senger and freight boat. As reconstructed there was no room upon it to 
carry either passengers or freight, and much of the original equipment 
was not replaced. 

A point is made regarding alleged improper remarks of counsel’ for 
plaintiff in argument to the jury, but we regard it as entirely clear that 
the remarks in question were not of a prejudicial character, warranting a 
reversal. 

We perceive no reversible error in the record, and it follows that the 
judgment should be affirmed. It is so ordered. 

Reynolds, P. J., and Becker, J., concur. 
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ACCIDENT AND HEALTH. 


FINUCANE v. STANDARD ACC. INS. CO.* 


(Supreme Court of New York, Appellate Division, Fourth Department, 
July 2, 1918.) 


1, INSURANCE— ACCIDENT POLICY—LIMITATION OF LIA- 
BILITY—POLICY—PROVISIONS. 


Where an accident insurance policy contains exceptions and limitations 
to insurer’s previously expressed liability, and these clauses are am- 
biguous and uncertain, that construction most favorable to the insured 
should be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—ACCIDENT POLICY—INFECTION. 


In an accident policy, clause limiting insurer’s previously expressed lia- 
bility, where the injury or loss “results from or is contributed ‘to by 
any poison, disease, infection,” etc., such limitation applies only to a 
disease or infection from which the deceased was suffering prior to 
or at the time of the accident. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Trial Term, Erie County. 

Action by Josephine Finucane against the Standard Accident Insur- 
ance Company. From a judgment awarding plaintiff part of her claim, 
and from an order denying a motion to set aside the verdict and for a 
new trial, plaintiff appeals. Reversed, and new trial ordered. 


Argued before Kruse, P. J., and Foote, Lambert, De Angeles, and 
Hubbs, JJ 


James O. Moore and Norton, Penney, Spring & Moore, all of Buf- 
falo, for appellant. 

Lyman M. Bass and Kenefick, Cooke, Mitchell & Bass, all of Buffalo, 
for respondent. 


Foote, J. Plaintiff is the beneficiary under an accident insurance 
policy issued by defendant to her sister, Julia Finucane, who died on 
April 28, 1915, of blood poisoning resulting from an accident which she 
met with eight days before. By the terms of the policy Julia was in+ 
sured “against disability or death resulting directly, exclusively, and in- 
dependently of all other causes from accidental bodily injuries” in the 
principal sum of $5,000. In case of death, this sum was payable to plain- 
tiff. The accident occurred by the deceased striking her leg against a 
truck in the department store where she worked, causing an abrasion of 
the skin, which became infected by the germ called staphylococcus, from 
which developed acute general septicemia, or blood poisoning, which was 
the cause of her death. 

The policy contained provisions limiting the antount payable in case 
of death to 10 per cent of the principal sum in certain contingencies, and 
the learned trial judge ruled as matter of law that by reason of these 
provisions plaintiff could recover only 10 per cent. of the principal ‘sum 


*171 N. Y. Supp. 1018. 
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of $5,000, although she sued for and claimed the right to recover the 
full amount, and this ruling presents the principal question upon this 
appeal. The provisions limiting the liability to 10 per cent are contained in 
six separately numbered subdivisions of article II. The subdivision which 
has been held effective to reduce the recovery to 10 per cent is numbered 3, 
and is as follows: 


“3. Where either the injury causing the loss or the loss itself results 
from or is contributed to by any poison, disease, infection, asphyxiation, 
or gas, or from hernia, or from fits, vertigo, somnambulism or intoxication, 
* * * then, and in all cases referred to in this paragraph, the amount 
payable shall be one-tenth of the amount which otherwise would be pay- 
able under this policy, anything in this policy to the contrary notwith- 
standing.” 

The learned trial judge has construed this limitation to apply to 
and cover an infection received with or in consequence of the injury and 
as a part thereof. I think it should not be so construed, and that the 
limitation applies only to a poison, disease, or infection from which the 
deceased was suffering prior to and at the time of the accident. 

[1] Where an accident insurance policy contains exceptions and 
limitations to the previously expressed liability of the company, and these 
clauses are ambiguous and uncertain in their meaning, and capable of 
more than one construction, the rule is well settled that that construction 
should be adopted most favorable to the insured, and they should be held 
to have the meaning which the insured might reasonably have understood 
them to have. A very common effect of a wound or injury breaking the 
skin is a germ infection, and in most cases this is the most serious con- 
sequence to be apprehended. If it was not the intention to insure against 
such consequences, it certainly would not be difficult to say so in plain 
terms, which could have no other meaning, and as to which the insured 
could not be misled. As has been well said, they should not be terms 
which mean one thing in the hands of the solicitor and another in the 
hands of an adjuster. I think the insured had the right to interpret these 
limitations as referring to conditions existing prior to the accident, or 
which had something to do with causing the accident, and that that is a 
permissible and natural and probable interpretation for an insured to 
make, reading the limitations as contained in article II together. 

[2] The clause of this article numbered 1 relates to injuries “from 
voluntary exposure to unnecessary danger or to obvious risk or injury, 
or from the intentional act of any other person (assaults committed upon 
the insured for the sole purpose of burglary or robbery excepted); or 
from voluntary overexertion on the part of the insured.” Clause 2 re- 
lates to injury “from or is received while quarreling, fighting, or violating 
the law.” Clause 3 is the one which we are called upon to construe, and 
has already been quoted above. Clause 4 relates to injury sustained 
“while the insured is insane, delirious, or under the influence of any in- 
toxicant or narcotic, or while the insured is undergoing any surgical 
operation or treatment (except such as is made necessary solely by injury 
covered by this policy and performed within ninety days thereof).” 
Clause 5 is where the injury “results in insanity, hernia, or orchitis.” Clause 
6 is “where the injury causing the loss makes no visible contusion or 
wound on the exterior of the body of the insured (except in case of 
drowning).” 

In all these cases the amount payable is to be only 10 per cent of 
the amount insured by previous provisions of the policy. It will be seen 
that clause 5 is the only clause which expressly refers to results caused by 
the injury itself, namely, insanity, hernia, or orchitis. Every condition 
of the article which precedes clause 3 is a condition existing before 
the injury, and so it is with the condition in the clause next following. 
By the well-known maxim “noscitur a sociis” the meaning of the words 
in clause 3 may be ascertained by reference to the meaning of tHe words 
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associated with — as ejusdem generis to those words. Matter of 
Hermance, 71 N. 481. 

[3] It is ae ‘that the words of clause 3, “fits, vertigo, somnam- 
bulism, or intoxication,” refer to conditions existing before the injury, 
and which might well predispose the insured to accidents. The same 
is true of asphyxiation or gas. I think we should read the words “poison, 
disease, and infection” as used in the same sense, and not as referring to 
conditions produced by the injury, and which but for the injury would 
not have existed at all. I think this court is committed to such a con- 
struction by its decision in Garvey v. Phoenix Preferred Accident Ins. 
Co., 123 App. Div. 106, 108 N. Y. Supp. 186, and that it is supported. by 
the great weight of authority in England and in this country. See Mar- 
dorf v. Accident Ins. Co., [1903] 1 L. R. K. B. Div. 584. In that case 
the policy was subject to a condition that it should not apply to “death 
caused by or arising wholly or in part from any intervening cause.” The 
assured accidentally inflicted a wound on his leg with his thumb nail. In 
a few days erysipelas set in followed by septicemia and septic pneumonia, 
from which he died. It was held that the erysipelas, septicemia, and 
septic pneumonia were not “intervening causes” within the meaning of 
the policy, but merely different stages in the development of the septic 
condition, which was immediately brought about by the introduction of 
the poison, and that the man’s death was directly and solely caused by the 
accidental injury to his leg. See, also, Martin v. Manufacturers’ Accident 
Indemnity Co., 151 N. Y. 94, 45 N. E. 377; Cary v. Preferred Accident 
Ins. Co., 127 Wis. 67, 106 N. W. 1055, 115 Am. St. Rep. 997, 7 Ann. Cas. 
484, also reported 5 L. R. A. (N. S.) 926, where many of the cases are 
collected and reviewed in an editor’s note; Central Accident Ins. Co. v. 
Rembe, 220 Ill. 151, 77 N. E. 123, 5 L. R. A. (N. S.) 933, 110 Am. St. 
Rep. 235, 5 Ann. Cas. 155; Bailey v. Interstate Casualty Co., 8 App. 
Div. 127, 40 N. Y. Supp. 513; Rheinheimer v. A®tna Life Ins. Co., 77 
Ohio St. 360, 83 N. E. 491, 15 L. R. A. (N. S.) 245; Ballagh v. Inter- 
state Business Men’s Accident Ass’n, 176 Iowa 110, 155 N. W. 241, 157 
N. W. 726, L. R. A. 1917A, 1050; Western Commercial Travelers’ Ass'n 
v. Smith, 85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653. There are numerous 
other cases to the same effect, which it is unnecessary to cite. 

None of the cases cited contain precisely the same phraseology in 
the clause limiting the company’s liability, but in all of them the clauses 
were more or less ambiguous, and were capable of the construction con- 
tended for by the defendant here. But the ambiguities in the clauses in 
each case were resolved against the companies which had prepared and 
issued the policies. It follows that the trial court erred in giving con- 
struction to the policy in suit, and that the judgment and order appealed 
from should be reversed, and a new trial ordered, with costs to the 
appellant to abide the event. All concur. 


SE 


HOLT v. GREAT EASTERN CASUALTY CO. (No. 3171.)* 


(Supreme Court of Utah. May 2, 1918. On Petition for Rehearing, 
July 3, 1918.) 


1. INSURANCE—ACCIDENT INSURANCE—NOTICE OF INJURY 
AND LOSS—WAIVER—EVIDENCE. 

Undisputed evidence of conduct and course of procedure of insurer’s 
agents, duly authorized to adjust insured’s claim, held to indicate 
conclusively that noncompliance with “agreements” as to written 


*173 Pac. Rep. 1168. 
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notice of loss within 10 days, and proof of loss within 90 days was 
waived by insurer. 


(For other cases see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—ACCIDENT INSURANCE—STATEMENT IN AP- 
PLICATION—BREACH—WAIVER—EVIDENCE. 

Undisputed evidence of conduct and course of procedure of insurer’s 
agents duly authorized to adjust insured’s claim held to indicate 
conclusively that alleged breach of warranty concerning statements 
in the application for accident policy, was waived by insurer. 


(For other cases see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—ACCIDENT INSURANCE—WAIVER OF CON- 
DITIONS—EVIDENCE. 


Evidence that insured called by telephone local office of company shortly 
after accident, later called at local office and had a conversation with 
agent, who promised to look after insured’s interests, and that in- 
sured at such time made a payment on the premium, was admissible 
on question whether company waived written notice of accident and 
loss, and alleged breach of warranty concerning statements in ap- 
plication. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


5. INSURANCE—ACCIDENT—EVIDENCE—ADMISSIBILITY. 

In action against accident insurer for injury sustained on train, testimony 
of trainmen as to whether any,complaint was made to them by any 
one at time of accident was properly rejected. 


(For other cases, see Insurance, Dec. Dig. § 659[1].) 


j see from District Court, Salt Lake County; H. M. Stephens, 
uage 

Action by Robert N. Holt against the Great Eastern Casualty Com- 
pany. Verdict for plaintiff, motion for new trial overruled, and de- 
fendant appeals. Affirmed. 


Hurd & Hurd, of Salt Lake City for appellant. 
Willey, Willey & Watkins, of Salt Lake City, for respondent. 





Misc.] Tomlinson v. Iowa State Trav. Men’s Ass'n, 607 


CASUALTY, SURETY AND MISCELLANEOUS. 


TOMLINSON v. IOWA STATE TRAVELING MEN’S ASS’N* 
(U. S. District Court, W. D. Missouri. February 9, 1918.) 


1. INSURANCE—SERVICE OF PROCESS—“DOING BUSINESS” 
IN STATE. 


An incorporated Iowa insurance association, which maintained no regular 
agents in Missouri, although it issued certificates of membership to 
Missouri residents, held not to be doing business in that state, so that 
service could be made on the superintendent of the Missouri insurance 
department under Rev St. Mo. 1909, § 7042. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Doing Business.) 


Z. wn yee SERVICE OF: PROCESS — AGENTS — FOREIGN 
COMPA 

Though the ig of an incorporated traveling men’s association ob- 
ligated every member to use his influence further in the interest of 
the association, members who voluntarily induced others to join are 
not agents, and do not represent the association to the extent that 
service of summons on them would be binding on it. 


(For other cases, see Insurance, Dec. Dig. § 627[1].) 


3. INSURANCE—SERVICE OF PROCESS—JURIRSDICTION. 


Where the insurance contract between an incorporated association and a 
member was not a Missouri contract, and the association was not 
doing business in that state, service on the superintendent of the Mis- 
souri insurance department in accordance with the local statutes can- 
not, on the theory of convenience to the members, be deemed to give 
jurisdiction over the association. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


At Law. Action by Madora G. Tomlinson against the Iowa State 
Traveling Men’s Association, a corporation. On motion to quash service. 
Motion sustained. 


J. Roy Smith, and Albert Reeves, both of Kansas City, Mo., for 
plaintiff. 

Frank Hagerman, Henry L. Jost, S. R. Freet, and Clyde Taylor, all 
of Kansas City, Mo., and Sullivan & Sullivan, of Des Moines, Iowa, for 
defendant. 


* 251 Fed. Rep. 171. 
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ILLINOIS SURETY CO. et al. v. DONALDSON. (6 Div. 431.)* 
(Supreme Court of Alabama. May 9, 1918. On Rehearing, June 20, 1918.) 


1. INSURANCE—ACTION ON BOND—PLEADING. 

To draw up count, free from appropriate demurrer, on bond assuring 
employee’s fidelity as to duties that had been or were to be stated 
during currency of bond in writing by employer to indemnitor, 
pleader should have incorporated allegations that attributed claimed 
pecuniary loss to act of larceny or embezzlement in duties defined in 
writings mentioned. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


a a OF EMPLOYEE’S BOND—RIGHT TO 

In action on indemnity bond assuring fidelity of employee as to duties 
that had been or might be stated in writing by employer to in- 
demnitor, failure to offer evidence of writings mentioned precluded 
any right to recover from indemnitor for loss througa larceny or 
embezzlement by employee. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


3. INSURANCE— FIDELITY OF EMPLOYEES — NONAPPLICA- 
TION OF STATUTE—“INSURANCE CONTRACTS.” 

Rule of Code 1907, § 4579, is not imposed upon bonds of indemnity as- 
suring fidelity of employees in particular service, which are not sort 
of “insurance contracts” meant. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


7. INSURANCE—CONSTRUCTION OF BOND—UNAMBIGUITY. 
If terms of indemnity or surety bond are unequivocal or unambiguous, 
court cannot resort to rule of construction that it will be construed 
most strictly against party whose officers, agents, or attorneys drew it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


8. INSURANCE—RIGHT TO CONTRACT. 

Indemnity company and insurance company could contract, in indemnity 
bond covering general agent of insurance company, that bond should 
secure faithful performance of his duties as they have been or should 
in future be stated in writing to indemnity company. 

(For other cases, see Insurance, Dec. Dig. § 134[1].) 


Appeal from City Court of Birmingham; John C. Pugh, Judge. 

Action by Thomas B. Donaldson, receiver, etc., against the Illinois 
Surety Company and others. From judgment for plaintiff, defendant 
Surety Company appeals. Reversed and remanded. 


M. M. Ullman and A. Leo Oberdorfer, both of Birmingham, for 
appellant. 


Stokely, Scrivner & Dominick, of Birmingham, for appellees. 
*79 South Rep. 667. 
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GREER-ROBBINS CO. v. PACIFIC SURETY CO. (Civ. 2276.)* 


(District Court of Appeal, Second District, California. June 15, 1918. 
Rehearing Denied by Supreme Court Aug. 12, 1918.) 


3. INSURANCE—INDEMNITY POLICY—INSTRURCTION. 


Indemnity policy, binding insurer to defend any suit against the insured 
to enforce a claim for damages covered by the policy, whether 
groundless or not, required the insurer to ‘defend every action in 
which the complaint showed a claim for damages covered by. the 
policy, notwithstanding the suit was groundless and was defeated, 
and if the insurer failed to defend it was liable to the insured for 
the cost and expenses of defending. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Superior Court, Los Angeles County; Curtis D. Wilbur, 
Judge. 
Action by the Greer-Robbins Company against the Pacific Surety 
Company. Judgment for plaintiff, and defendant appeals by the alternative 
method. Affirmed. 


Goodrich & Martinson, of Los Angeles, for appellant. 
James, Smith & McCarthy, of Los Angeles, for respondent. 


* 174 Pac. Rep. 110. 


MASSACHUSETTS BONDING & INS. CO. v. VANCE. (No. 9042.)* 


(Supreme Court of Oklahoma. June 25, 1918. Rehearing Denied, Aug. 
27, 1918.)* 


(Syllabus by the Court.) 
1. INSURANCE—PAROL INSURANCE—VALIDITY—STATUTE. 


Parol insurance, comprehending the subject of insurance, the time when 
the risk attaches and ends, the amount of indemnity, the parties, and 
the premium, contains all the elements essential to a binding con- 
tract of insurance, and is enforceable. 


(For other.cases, see Insurance, Dec. Dig. § 131[1].) 


Commisioners’ Opinion, Division No. 3. Error from District Court, 
Payne County; James B. Cullison, Judge. 

Action by Ollie E.. Vance against the Massachusetts Bonding & In- 
surance Company. Judgment for plaintiff, motion for new trial over- 
ruled, and defendant brings error. Affirmed. 


_ P. D. Mitchell, of Cushing, and Chas. B. Mills, of Yale, for plaintiff 
in error. 
Walter Mathews, of Cushing, for defendant in error. 


* 174 Pac. Rep. 548. 
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PHCENIX COTTON OIL CO. v. ROYAL INDEMNITY CO* 
(Supreme Caurt of Tennessee. Aug. 9, 1918.) 


1. INSURANCE--INDEMNITY POLICY—NECESSITY OF NOTICE. 


Under policy indemnifying an employer against actions by employees for 
injuries requiring as condition precedent to liability of the insurer 
that immediate notice be given of the injury, the employer could not 
recover in the: absence of such notice, notwithstanding no technical 
forfeiture was provided for in the policy. 


(For other cases, see Insurance, Dec. Dig. § 535.) 


2. INSURANCE-—INDEMNITY POLICY—IMMEDIATE NOTICE. 

Under policy indemnifying an empoyer against actions by employees for 
injuries requiring as condition precedent to liability of the insurer that 
immediate notice be given of the injury, the employer could not re- 
cover, in the absence of such notice, although notice was given the 
insurer as soon as the employer’s local agent and manager reported to 
the employer. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 
3. INSURANCE—INDEMNITY POLICY—NOTICE—EFFECT OF 
AY. 


Under policy indemnifying an employer against actions by employees for 
injuries requiring as condition precedent to liability of the insurer that 
immediate notice be given of the injury, the employer could not re- 
cover, in the absence of immediate notice, although the insurer was 
not injured by the delay. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, Chan- 
cellor. 

Action by the Phoenix Cotton Oil Company against the Royal Indem- 
nity Company. From an order overruling demurrer to the bill, defendant 
appeals. Demurrer sustained, and bill dismissed. 


Gates and Martin, of Memphis, for appellant. 
C. L. Marsilliot and F. C. Jacobs, both of Memphis, for appellee. 


* 205 S. W. Rep. 128. 
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LIFE. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CRAIG, Internal Revenue 
Collector. (No. 3108.)* 


(U. S. Circuit Court of Appeals, Sixth Circuit. June 4, 1918.) 


1. INTERNAL REVENUE — CONSTRUCTION — MEANING OF 
TERM “RESERVE FUND.” 


When a word which has a known legal meaning is used in a statute, it 
must be assumed that it is used in its legal sense, in the absence of an 
indication to the contrary; therefore the term “reserve funds,” used 
in Excise Tax Law Aug. 5, 1909, § 38, must be given the signification 
known in the general law of insurance. 

(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Reserve Fund.) 


2. INTERNAL REVENUE—CORPORATION EXCISE TAX. 


Under Acts Tenn. 1895, c. 160, §§ 1, 8, 16, relating to insurance companies, 
reserve funds are not required by law to be so maintained as to 
include additional sums reserved to satisfy unpaid losses accrued or 
prospective, and no deductions for amounts so reserved, though re- 
quired by the insurance commission, can be allowed under Excise 
Tax Law Aug. 5, 1909, § 38, in computing a Tennessee company’s net 
income for taxation, though the act provided for deduction of any 
additions to reserve funds required by law. 


(For other cases, see Internal Revenue, Dec. Dig. § 9.) 


In Error to the District Court of the United States for the Middle 
District of Tennessee; John E. McCall, Judge. 

Action by the National Life & Accident Insurance Company against 
E. B. Craig, Collector of Internal Revenue. There was a judgment for 


detendant, and plaintiff brings error. Affirmed, save as to one uncontested 
item, 


Thomas J. Tyne, of Nashville, Tenn., and J. M. Peebles, of Rupert, 
Idaho, for appellant. 


Lee Douglas, U. S. Atty., and Marvin Campen, Asst. U. S. Atty., 
both of Nashville, Tenn., for appellee. 


Before Warrington and Denison, Circuit Judges, and Sater, District 
Judge. 


Sater, District Judge. The plaintiff, a Tennessee corporation doing 
‘a life, health, and accident insurance business in that state, brought this 
action against the defendant, as collector of internal revenue, to recover 
a part of the excise tax exacted of it for the years 1911, 1912, and 1913, 
under act Aug. 5, 1909, c. 6, § 38, 36 Stat. 11, 112. Paragraph 1 of that 
section provides. that every insurance company, organized under the laws 
of the United States or of any state, shall be subject to pay annually a 
special excise tax with respect to the carrying on or doing business by 
such company, equivalent to one per centum upon the entire net income 


*251 Fed, Rep. 524. 
Vol. LII—47, 
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in excess of $5,000 received by it from all sources during such year, ex- 
clusive of certain amounts received by it as dividends, which for want 
of pertinency need not be noted. The controversy turns upon the italicized 
portion of the following excerpt from the second paragraph of such 
section : 


“Such net income shall be ascertained by deducting from the gross 
amount of the income of such * * * insurance company, received 
within the year from all sources, * * * all losses actually sustained 
within the year and not compensated by insurance or otherwise, including 
a reasonable allowance for depreciation of property, if any, and in the 
case of insurance companies the sums other than dividends, paid within 
the year on policy and annuity contracts and the net addition, if any, re- 
quired by law to be made within the year to reserve funds.” 


The Tennessee statute (Act 1895, c. 160), which is applicable to the 
plaintiff company, confers on the insurance commissioner of Tennessee, 
as the chief executive and administrative officer of the state insurance 
department, large discretionary or quasi judicial functions and compre- 
hensive supervisory control over all insurance companies. Sectfon 16 of 
such act (section 3299, Shannon’s Anno. Code) required the plaintiff, as 
well as other insurance companies, to file with the commissioner on blank 
forms furnished by him a statement or report exhibiting its financial 
condition on the 3lst day of December, and also its business, for each 
of the above-mentioned years. The plaintiff and other companies engaged 
in like kinds of business were compelled to set forth in their annual re- 
ports and to reserve for the years above mentioned sums sufficient to 
meet their following accrued and unpaid liabilities: Death losses in process 
of adjustment or adjusted and not due; weekly losses; death losses 
and other policy claims resisted by the company; premiums paid in 
advance or unearned premiums; due or accrued salaries, rents, bills, 
agents’ commissions, and legal and medical fees; unpaid taxes and in- 
terest on agents’ bonds; and reserve for weekly disability. Plaintiff paid 
the excise tax for each of the years in question, excepting on the sums 
set apart to meet whatever liability it might have on the above-mentioned 
items. In 1915, the commissioner of internal revenue held that such sums 
were not required by law to be reserved for the purposes shown in its 
report to the commissioner of insurance and were not legally deductible 
from plaintiff’s gross income, and compelled the plaintiff on account of 
them to make payment (which was properly protested) of the additional 
sum of $151.23 for 1911, $205.31 for 1912, and $460.55 for 1913. 

Plaintiff’s claim for a refund of the tax having been refused, this 
suit was thereupon brought. In the course of the hearing it was agreed 
that $278.74 of the sum paid represented a tax on the net addition to the 
reserve for premiums paid in advance and had been unlawfully exacted 
of the plaintiff. This item is therefore dismissed from further considera- 
tion. The District Court, relying on Insurance Co. of North America v. 
McCoach, 224 Fed. 657, 140 C. C. A 167 (C. C. A. 3), awarded plaintiff 
judgment for the full amount asked. Subsequently that case was re- 
versed under the title of McCoach v. Insurance Co. of North America, 
244 U. S. 585, 37 Sup. Ct. 709, 61 L. Ed. 1333, after which, on a rehearing, 
the District Court gave plaintiff judgment for the conceded amount of 
$278.74, with interest from the date of its payment, but denied its right 
to recover the residue of $538.35. The case was then brought here on 
petition in error. 

[1,2] Congress did not attempt to define the term “reserve funds,” 
as used in the Excise Tax Law of 1909. The rule is familiar that when 
a word which has a known legal meaning is used in a statute, it must be 
assumed that it is used in its legal sense, in the absence of an indication 
of a contrary intent. 26 Am. & Eng. Ency. Law, 607; Apple v. Apple, 
I Head (Tenn.) 348; State v. Smith, 5 Humph. (Tenn.) 394; Grogan v. 
Garrison, 27 Ohio St. 50, 63. It is clear, from Mr. Justice Pitney’s opinion 
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in the McCoach Case, 244 U. S. p. 586, 37 Sup. Ct. 709, 61 L. Ed. 1333, that 
the term “reserve funds,’ within the meaning of the act of Congress, 
bears the signification known to the general law of insurance. It neces- 
sarily follows that, unless “reserve funds” are in Tennessee “required by 
law” to be so maintained as to include the additional sums reserved to 
satisfy the items, accrued, unpaid or contingent, as indicated in the 
plaintiff's report to the insurance commissioner, recovery must be denied 
to the plaintiff. 

Section 1 of the Tennessee act of 1895 (section 3274, Shannon’s Anno. 
Code) provides that: 

“The terms ‘unearned premiums,’ and ‘reinsurance reserve,’ and ‘net 
value of policies,’ or ‘premium reserve,’ severally intend the liability of an 
insurance company upon its insurance contracts other than accrued claims 
computed by rules of valuation established by” sections 3288-3291, Shan- 
non’s Anno. Code. 

Section 8, which prescribes the method of valuing policies, is shown 
in the margin.* Subsequent to the enactment of that statute the Ten- 
nessee Court of Chancery Appeals, in Fry v. Provident Sav. L. Assur. 
Soc., 38 S. W. 116, 126, adopted the following as a correct definition of 
the term “reserve fund.”: 

“When the word or term is applied to a level rate policy, it means a 
sufficient per centum of the annual premiums to meet when inv-sted at a 
given rate of interest, all present and prospective liability on account of 
the particular policy. When applied to term insurance, it means the 
entire mortuary premiums collected for a particular. term.” 

In Insurance Co. v. Heidel, 8 Lea (Tenn.) 488, 495, 496, and In- 
surance Co. v. Mathews, 8 Lea (Tenn.) 499, it is said that a part of every 
premium on. a life policy is absorbed in the running expenses of the 
business; a part is the compensation of the insurers for the risk during 
the period for which the premium is paid, to be used for the payment of 
loss on other policies or divided as profits; and the remainder is accumu- 
lated on interest as a reserve fund, to respond to the demands of the 
particular policy and constitutes its equitable value. See also Ewing v. 
Coffman, 12 Lea (Tenn.) 79, 83, 84; Smith v. St. Louis Mut. L. Ins. Co., 
2 Tenn. Ch. 729, 741. The method of determining the reserve fund and 
the definition of it given in the Fry Case are in effect the same as obtains 
elsewhere. State v. Vandiver, 213 Mo. 187, 213, 214, 111 S. W. 911, 15 Ann. 
Cas. 283 (which adopted the above-quoted language in the Fry Case) ; 
New York L. Ins. Co. v. Statham, 93 U. S. 24, 34,23, L. Ed. 7. 89; Nielson 
v. Provident L. Assur. Soc. 139 Cal. 332, 73 Pac. 168, 96 Am. St. Rep. 146, 
149; Detroit Fire & Marine Ins. Co. v. Hartz, 132 Mich. 518. 520, 521, 
94 N. W. 7; Bankers’ L. Ins. Co. v. Howland, 73 Vt. 1, 48 Atl. 435, 57 
L. R. A. 374; New Haven Trust Co. v. Gaffney, 73 Conn. 480, 485, 47 Atl. 
760; Prudential Ins. Co. v. Chestnut, 8 Ga. App. 781, 68 S. E. 952; Vance, 
Insurance, 39; Bacon, Life and Acc. Ins. (4th Ed.) § 77. 


* “The insurance commissioner shall each year compute the net value on 
the 3lst day of December of the preceding year of all outstanding policies of 
life insurance in companies authorized to make insurance on lives in this state 
upon the basis of the ‘Combined Experience,’ of ‘Actuaries’ Table’ or ‘American 
Experience Table’ rate of mortality, with the interest at four per cent per 
annum; and the aggregate net value so ascertained of the policies of any such 
company shall be deemed its liability on account of its policy obligations, other 
than accrued claims, to provide for which it shall hold funds, in secure invest- 
ments, of an amount equal to such net value above all its other liabilities. 
* * * To determine the liability upon its contracts of insurance of an in- 
surance company other than life, the insurance commissioner shall require such 
company to charge, as the liability for reinsurance of outstanding policies, fifty 
per cent of the premium received on policies or risks having not more than one 
year to run, and a pro rata of all premiums received on policies or risks having 
more than one year to run. The insurance commissioner shall allow the credit 
of an insurance company in the account of its financial condition only such 
assets as are or can be made available for the payment of losses in Tennessee, 
but may credit any deposits of funds of the company set apart as security for a 
particular liability. He shall not allow stockholders’ obligations of any description 
as part of the assets or capital of any insurance company, unless the same are 
secured by competent collateral,” 
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As we understand the plaintiff’s position, reliance is not had on any 
Tennessee statute (and none is named) which specifically requires that 
funds, other than the reserve fund as above defined, shall be set apart to 
satisfy unpaid expenses and liabilities in conformity to the state’s prac- 
tice, but rather on the general tenor and policy of the act of 1895. A 
resume of its provisions would unduly prolong this opinion, but briefly 
its paramount object is the protection of policy holders (Insurance Co. 
v. Craig, 106 Tenn. 621, 62 S. W. 155), and it casts upon the insurance 
commissioner the duty of seeing that insurance companies transacting 
business in the state are solvent and comply with its laws. One of the 
purposes of the annual statements submitted to him by insurance com- 
panies is to determine their net assets or funds available for the payment 
of their obligations in the state, which funds, by the terms of section 1 
of the act, include uncollected and deferred premiums, not more than 
three months due on policies actually in force, after deducting from such 
funds all unpaid losses and other debts and liabilities, inclusive of policy 
liability and exclusive of capital. Section 16 provides that such annual 
statements shall be in the form designated and as specified by the com- 
missioner, and that assets and liabilities shall be computed and allowed in 
accordance with the rules mentioned in the act. The commissioner is 
empowered to examine in detail into all the affairs and transactions of 
such companies for the purpose of determining their financial condition. 
He is given exclusive authority in the first instance to’ grant or refuse 
the requisite permission to do business in the state and he is clothed with 
power to withdraw that permission after it has been granted. If he is 
of the opinion that a foreign insurance company is financially unsound, 
or has failed to comply with the law or to perform its legal obligations, 
or that the actual funds of any life insurance company, exclusive of its 
capital, are less than its liabilities, he is required to revoke its permission 
to engage in business within the state, and without giving notice to the 
company, if the ground of revocation be financial unsoundness or de- 
ficiency in assets. For like reasons he may through the state’s Attorney 
General seek injunctive relief against a domestic company’s further 
prosecution of business. 

It is asserted that in view of the foregoing and other kindred statu- 
tory provisions the commissioner of insurance is authorized to fix and 
require the additional reserves to meet the heretofore mentioned liabilities, 
actual and contingent, shown in the annual statements submitted to him, 
and that his power so to do is sanctioned in Insurance Co. v. Craig, 
106 Tenn. 640-642, 62 S. W. 155, 159, in which it is said: 


“Where the official is authorized by an effective law to do or not to 
do a given thing upon his own investigation or otherwise, the courts 
cannot coerce or restrain his action in reference thereto, but must permit 
him, in the sphere in which the law has assigned to him, to exercise a 
free and untrammeled judgment and discretion. It is even his prerogative, 
in the first instance to construe the laws under and within which he acts, 
and the courts, although of the opinion that his construction is incorrect, 
will not interfere by mandamus or injunction. * * * The rule of non- 
interference, on the part of the courts, with the free exercise of discre- 
tionary functions by public officials has been applied in cases too numerous 
to mention (citing High’s Extra. Leg. Rem. § 44c). * * * But it 
must always be remembered that the public functionary of the class under 
consideration can act independently of the courts only to the extent that 
the law gives him that power. The law is the source of his authority, 
and he has no discretion beyond that conferred. All of his acts must be 
within the limits of that authority, and of this the courts must finally 
judge. Though he may undoubtedly and in every instance construe the 
law for himself as to discretionary matters actually within the law, he 
cannot by interpretation, however conclusive to his own mind, bring 
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within his discretion any matter that is not in fact so placed by the law 
when rightly interpreted by the courts.” 


A fair interpretation of the act in question does not warrant the con- 
clusion thus pressed upon us. The commissioner, to protect the policy 
holders of his state and to maintain in a secure financial condition the 
insurance companies reporting to him, may well prescribe the extent and 
forms of reports to be made by them. The only “reserve funds” “re- 
quired by law” are those mentioned and for which provision is made in 
sections 1 and*8. We find no provision in the statute which requires the 
reserving of other and additional funds to meet unpaid losses and liabili- 
ties, accrued or prospective. Regarding the law as a whole and con- 
sidering its minute and comprehensive details, the omission of all allusion 
to any other “reserve funds” and of any provision for their creation is 
significant. Had the legislature intended to require others, it must be 
presumed that its will would have found appropriate expression. 

Nor do we think Insurance Co. v. Craig is helpful to the plaintiff. 
The existence of a statutory provision for the creation of “reserve funds” 
other than those known to the general law of insurance and mentioned in 
sections 1 and 8, which is the immediate question before us, was not there 
involved or considered. The plaintiff in that case was an incorporated 
English company. Its recognition in Tennessee was purely a matter of 
comity. It could transact business in that state only on such terms and 
conditions as the state saw fit to impose, and its license to do business 
within its borders could be revoked whenever the state chose and upon 
whatever grounds and through whatever agency the Legislature might 
prescribe. After reinsuring the risks and policies of a New York com- 
pany and giving notice of that fact to that company’s general agency and 
policy holders and to the insurance commissioner, it repudiated its con- 
tract on the ground that the New York company had failed to perform. 
The commissioner demanded that the English company, as to Tennessee 
policy holders, retract its action declaring the reinsurance contract null 
and void and resume its former relation to them, whatever such relation 
may have been, else its permission to transact business in the state would 
be revoked for noncompliance with the law. Injunctive relief was sought, 
but denied, for the reason (as appears from the opinion and from the 
explanation of it found in State v. Standard Oil Co., 120 Tenn. 86, 143, 110 
S. W. 565) the statute empowered the commissioner, without proceedings 
in any of the courts, to exclude a foreign insurance company for certain 
violations of law, even after it had been duly licensed to transact business 
in the state. The Craig Case makes it clear that the commissioner’s in- 
terpretation of the law as to other than discretionary matters is not 
binding upon, but in an appropriate case is subject to review by, the courts. 
The practice indulged by the commissioner has not been sanctioned by 
any decision of the Supreme Court of his state. 

The deduction from the gross’ amount of an insurance company’s 
income, of funds to be reserved, is specifically limited by the federal 
Excise Tax Law to the net addition required by law to be made within 
the year from such income to the company’s reserve funds. The ex- 
ercise of. abundant caution to maintain such companies in a solvent con- 
dition is not within its purview. As said in the McCoach Case, 244 U. S. 
589, 37 Sup. Ct. 711, 61 L. Ed. 1333, by which this case is ruled: 


, “The act of Congress * * * deals with reserves not particularly 
in their bearing upon the solvency of the company, but as they aid in 
determining what part of the gross income ought to be treated as net 
income for purposes of taxation. There is a specific provision for de- 
ducting ‘all losses actually sustained within the year and not compen- 
sated by insurance or otherwise.’ And this is a sufficient indication that 
losses in immediate contemplation, but not as yet actually sustained, 
were not intended to be treated as part of the reserve funds; that term 
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rather having reference to the funds ordinarily held as against the con- 
tingent liability on outstanding policies.” 

Our conclusion is that the reserves, held against liabilities and losses, 
incurred and contingent, shown in the plaintiff's annual statements, are 
not “required by law” in Tennessee within the meaning of the act of 
Congress, and the judgment of the District Court is therefore affirmed. 


THOMAS v. EQUITABLE LIFE ASSUR. SOC. (No. 12345.)* 


(Kansas City Court of Appeals. Missouri. Feb. 18, 1918. Rehearing De- 
nied March 18, 1918.) 


1. a: tp leaelaat meal a INSURANCE — PARTICIPATION IN SUR- 

Where application for 20-payment tontine life policy provided that at end 
of tontine period policy should participate in surplus “as may then be 
apportioned by the [insurance] society,” the society could not arbi- 
trarily fix upon sum of money, less than real surplus, and apportion it 
as surplus. 


(For other cases, see Insurance, Dec. Dig. § 522.) 


2. INSURANCE—LIFE INSURANCE—ATTACHMENT OF SLIP TO 
POLICY. 

Blank slip furnished by life assurance society to general agent, containing 
printed directions that blanks be filled up from society’s book of tables, 
based on its insurance experience up to date of policy, to which slip so 
filled up was attached, should be considered as though society had filled 
blanks and attached it to policy. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


3. INSURANCE—LIFE INSURANCE — AGREEMENT TO ISSUE 
ADDITIONAL INSURANCE. 

Under 20-payment tontine policy with so-called “illustration” slip attached, 
showing results that would likely be value of insured’s options at end 
of tontine period, which slip was in fact part of contract, assurance 
society held bound to issue additional insurance in certain sum at end 
of tontine period. 


(For other cases, see Insurance, Dec. Dig. § 522.) 


5. INSURANCE—LIFE INSURANCE—DUTY TO KEEP RECORD 
OF SURPLUS. 


It is duty of life insurance company to keep record of surplus arising on 
tontine policy, which is trust fund. 


(For other cases, see Insurance, Dec. Dig. § 522.) 
Bland, J., dissenting. 


Error to Circuit Court, Adair County; C. D. Stewart, Judge. 
Action by Gene Thomas against the Equitable Life Assurance Society. 
To review judgment for plaintiff, defendant brings error. Affirmed. 


* 205 S. W. Rep. 533. 
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Higbee & Mills, of Kirksville, for plaintiff in error. . 
Campbell & Ellison, of Kirksville, and New, Miller, Camack & Win- 
ger, of Kansas City, for defendant in error. 


E.iison, P. J. Plaintiff’s action is to require defendant to specifically 
perform its contract of life insurance by issuing to him a paid-up policy for 
$1,830. It is based on a 20-payment tontine policy of life insurance issued 
by defendant, dated the 16th day of December, 1893. The judgment in the 
trial court was for the plaintiff. 

The face of the policy proper is a simple promise to pay $1,000, in con- 
sideration of the application and 20 annual payments of premium of $27.60 
each. Under the signatures to the policy is the following: 

“Notice—This policy and the application taken therefor, taken to- 
gether, constitute the entire contract, which cannot be varied, except in 
writing by one of the executive officers printed above.” 


On the back of the policy is the following: 


“List of Privileges. 


“Tt gives to Gene D. Thomas a choice of six methods of settlement upon 
the completion of the tontine period, on the 11th of December, 1913: First. 
The continuance of the policy, and the withdrawal of the accumulated sur- 
plus, either in (1) cash; (2) paid-up assurance; (3) an annuity. Or, sec- 
ond, the surrender of the policy for its full value, consisting of the entire 
reserve, amounting to $404.00, four hundred and four dollars, together with 
the surplus then apportioned by the society, either in cash, or paid-up assur- 
ance, or a life annuity. 

“TSigned] H. B. Hyde, Pres. 
* “W. Alexander, Secy. 
“Gid. E. Johnson, Gen’! Agent.” 

Then the following: 

“The tontine period ends Dec. 11, 1913. This policy, if then in force, 
may either be continued (after which dividends will be apportioned annu- 
ally from surplus earned) or surrendered. See List of Privileges. No 
dividend will be declared on this policy until the 11th day of Dec., 1913. 
Amount, $1,000. Term, Life 20 A. P. First Payment, $27.60. A premium 
due 11th Dec., $27.60. At the end of twenty years, if this policy is then in 
force, premiums cease, and the policy becomes a fully paid-up life policy.” 

Pasted on and attached to the policy was the following paper, known 


as the “green slip”: 

“Free to Illustration Blank. For a 2 payment life 
policy, with - ponding tontine period. N. B—This blank must be 
filled up from the Book of Tables issued during the current years by the 
Equitable Life Assurance Society of the United States, and based on the 
society's experience on different form of tontine assurance, up to 1893. It 
is impossible to predict the results of the future, but from the tables re- 
ferred to above it is easy to show approximately the amount of surplus 
profits which would now be payable on a tontine policy of the Equitable 
Life Assurance Society of the United States if it had been issued in the 
past and ended its tontine period at the present time. While the results of 
the future must necessarily depend on the experience of the future (and 
although some variation must be expected in view of a lower rate of in- 
terest and of other modified conditions, which affect all life companies, 
and, in a measure, all branches of financial business), figures based on past 
experience furnish the best attainable data upon which to judge the society 
and the value of its tontine policies. The following figures given on this 
basis, are therefore deserving of careful examination: 














“Tilustration. 


“Amt. of policy, $1,000. Tontine period, 20 years. Kind, 20 A. P. 
Age, 24. Annual premium, $27.60. Total premium paid in 20 years, $552.00. 








| 
| 
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“Options at End of Tontine Period. 

(1) Cash value, consisting of reserve, $404, and surplus, $334...... $738.00 

Ce SB) SE WOE 6's. 0'c'n cine Cedars seetae eb oN as saTeRNS Ce ORs $1,830.00 

ey Ee OID: a5 0h aN Sa crab cas doc teh Kea gnats $334.00 


“Or life annuity for amount surplus will purchase. Original policy now 
being fully paid up. 
“Gid. E. Johnson, Agent, Gen’l Agent. 
“Dated at Kirksville, Mo., 11—12, 1893.’ 


Plaintiff completed his 20 annual premium payments. It will be no- 
ticed from the foregoing that plaintiff has several privileges or options in 
the method of settlement of the contract. He selected to take paid-up in- 
surance for $1,830. But defendant has insisted from the first that the 
method claimed by plaintiff of taking a paid-up policy for $1,830 is not one 
of his privileges. Defendant says that the privilege of settlement at the 
end of the 20 years given to plaintiff was that he could hold his present 
policy of $1,000 as fully paid up, and in addition thereto to convert the sur- 
plus accumulated on the policy “as then determined by the defendant” into 
additional nonparticipating insurance; and defendant further says it de- 
clared the amount of surplus, thus accumulated on plaintiff’s policy during 
the 20 years it had run, to be $165.06, which would purchase him $370 addi- 
tional insurance, making in all $1,370. Defendant set up in its answer that 
plaintiff selected that form of settlement, and it tendered him a certificate 
for the additional insurance, which he refused to accept, whereupon defend- 
ant tendered it into court. 

It is thus seen that plaintiff’s claim is for paid-up insurance for $1,830, 
and defendant's is that he should only have $1,370. Plaintiff's claim is 
based on the above-mentioned “green slip” being a part of the contract. 
Defendant accounts for the “green'slip” as being merely a suggestion based 
on past experience of the company with a like policy, and not intended as 
an obligation on its part. It will be noted that the face of the policy proper 
is nothing but a simple agreement to pay $1,000 in consideration of the ap- 
plication and 20 annual payments of $27.60 each. Then what is denominated 
“privileges’ extended to plaintiff are found on the back of the policy. 
These privileges, so far as concerns this controversy, are that at the end of 
the 20-year period plaintiff could keep the policy and take the surplus 
which had accumulated during these years, and with it purchase additional 
paid-up insurance. 

It is at this point that the “green slip,” attached to the policy as above 
set out, begins to affect the case. On that paper there is a heading in bold 
type, composed of the word “Illustration,” under which is the amount of 
the policy, premium, age, etc., which is followed by the words, in bold type, 
“Options at End of Tontine Period,” followed by this: Either, first, cash 
value consisting of reserve, $404, and surplus, $334, total, $738; or paid-up 
value of $1,830; or surplus payable in cash, $334. As has been said, plaintiff 
exercised the option to keep the policy and take the accumulated surplus in 
paid-up insurance, together amounting, as he claims, to $1,830. Plaintiff ar- 
rives at his amount from the statement of that amount in the green slip. 
Defendant arrives at the lesser amount in this way: The provision as to 
privileges set out on the back of the policy for paid-up insurance in addi- 
tion to the original policy i is that plaintiff could withdraw the “accumulated 
surplus” by investing it in “paid-up insurance” ; and it claims the right 
under the contract to itself “apportion,” by naming the amount of this 
surplus, and insists that it did name the amount as $165.06, which, at plain- 
tiff’s age, would purchase the said sum of $370. 

{1] It is true that under subdivision VI of the application, entitled 
“Tontine Profits,” it is stated that at the end of the tontine period the 
policy shall participate in the surplus “as may then be apportioned by the 
society.” We do not interpret that as meaning that the insurance com- 
pany may arbitrarily fix upon a sum of money, though it may be far less 
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than the real sum, and say it apportions such wrong amount as the surplus. 
That would be to say that the company could defraud the insured by turn- 
ing over a part of what his policy has earned and what belongs to him, and 
convert the balance to its own use. The surplus is a trust fund in the 
company’s hands, and upon adjustment it all must be accounted for. The 
words “as may then be,” in the expression “as may then be apportioned by 
the society,” mean, “to be.” The expression is not permissive, but manda- 
tory. “The company cannot satisfy its contract by saying that it appor- 
tioned to the policy all that was due under it. It must show what was due 
under it—how ascertained, and from what sources—else it becomes the 
judge as well as contracting party.” Equitable Life Assurance Society v. 
Winn, 137 Ky. 641, 646, 126 S. W. 153, 155, 28 L. R. A. (N. S.) 558. 

We have not overlooked that it is a part of defendant’s insistence that, 
by use of the word “then” in the expression, it was meant that the appor- 
tionment was not to be made until the end of the tontine period, and there- 
fore it could not have been intended to make a guaranty of a definite sum 
at the beginning of that period. The suggestion, we think, does not an- 
swer the position that, to induce plaintiff to take the policy, defendant did 
agree that the sum to be apportioned at the end would be $1,830. So we 
deny that defendant has a right to fix the surplus contrary to what it is in 
point of fact in the instance of the plaintiff exercising his privilege of re- 
taining the original policy, and using the surplus to purchase other addi- 
tional insurance; and we therefore come to a consideration whether the 
green slip is to be taken as a guaranty or contract that the paid-up insur- 
ance, including the original policy, shall be $1,830, as found by the trial 
court. 

[2] From the argument it would seem that defendant looks upon the 
slip as the individual matter of a local soliciting agent, not binding on it, 
and that it is apparently at a loss to know how the slip became attached to 
the policy. In the first. place, the agent who solicited and obtained the 
policy for plaintiff, and delivered it to him, was a general agent (he so 
testified in answer to a question by defendant), and the slip was attached 
to the policy when it was delivered. It is signed “Gid. E. Johnson, Agent, 
Gen’! Agent.” It is not denied that it was gotten out in blank form by the 


defendant company, of course to be used by agents; and it contains printed — 


direction that the blanks therein are to be filled up from defendant’s “Book 
of Tables” issued by it during the current years, to be based on defendant’s 
experience up to 1893, the date of this policy. We think there can be no 
doubt but that it should be taken and considered as though the defendant 
itself had filled in thé blanks and attached the slip to the policy and then 
delivered to the plaintiff. This, however, still leaves the effect of the slip 
to be considered, but gets out of the way much of the discussion in the case. 

{3] Plaintiff testified that the agent had represented, when he was 
seeking to get him to insure, that the paid-up policy would amount to $1,830, 
and that it was this which formed an inducement to him to enter into the 
contract, and that when the policy was delivered he saw that the agent’s 
representation had been embodied in the slip and he accepted it. We can- 
not distinguish the case from that of Forman v. Mutual Life Ins. Co., 173 
Ky. 547, 191 S. W. 279, where the entire question is discussed at length. The 
statement of the facts in that case, the conduct of the parties, the influence 
that attaching the slip had in that case, are practically the same as in this 
It is true the slip in that case was signed by the “Assistant Secretary” of 
the company, while in this it is by a “General Agent”; but we are satisfied 
it was the company’s act in each instance, and we are only left to interpret 
the meaning of the representation, or illustration, whichever it may be 
called. The court in that case said at page 563 of the report (191 S. W. 
285), that: 


“No person of ordinary intelligence, receiving a policy under the cir- 
cumstances Mr. Forman accepted this one, would have any reasonable 
doubt that the ‘illustration’ was intended to be and was a part of the con- 
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tract. Nor can there be any reasonable doubt that the company intended he 
should so believe.” 

In this case, as in that, aside from the amount stated in the green slip, 
there is no sum named as the surplus, either in the policy itself, in the 
printed matter on the back of it, or in the application. So that we have to 
depend on the slip alone for anything in this respect of definite character. 
We therefore are confronted with the question exactly as the court was in 
the Forman Case; that is, whether the slip, though a part of the contract, 
binds the company to issue the additional insurance in a certain sum (in 
that case to pay a certain surplus), or was it intended as a mere promise to 
issue an additional policy in whatever sum defendant might arbitrarily ap- 
portion as the surplus? We think it bound to the former. The court in 
that case said (173 Ky. 563, 191 S. W. 285): 

“That neither in the application nor in the policy is there any statement 
as to the amount of surplus that would be apportioned to the policy. The 
matter of distribution and apportionment was left by the terms of these 
papers to the good faith and honesty of the company. But when we turn 
to the ‘illustration’ we find, in option D, under the head of ‘Options at the 
End of Twenty Years,’ that he should have the right ‘to draw accumulated 
surplus in cash, * * * $996.08 cash surplus.’ It is very true that this 
‘illustration’ also recites that ‘what this surplus will be in future settlements 
will necessarily depend upon subsequent experience,’ and further states that 
‘the accompanying figures are correct as an illustration based upon the 
experience of the company.’ But if the company did not intend to practice 
a fraud on Forman, or to deceive him—and it is urgently insisted that the 
company did not intend to do either—what was the purpose in making a 
part of the contract this ‘illustration’ and specifying in it that he should 
have the option at the end of 20 years ‘to draw accumulated surplus in 
cash, $996.08’ ?” 

But there is another phase of the case which determines it against the 
defendant. Leaving the “green slip” and going to the policy itself, we find 
on the back thereof, as we have already set out, that at the end of the 
tontine period plaintiff could elect to continue the original policy as paid-up 
and “withdraw the acumulated surplus,” with which he could purchase 
additional “paid-up assurance.” By this he was entitled to an amount of 
accumulated surplus to be invested in paid-up insurance, and that amount 
is unnamed. How is he to ascertain what it is? How is he to learn what 
it has grown to be in the 20 years it has been acumulating in defendant’s 
hands? At the trial the green slip made out by defendant was introduced 
in evidence. It showed, according to defendant's own theory, what sur- 
plus similar policies had earned in the same period just preceding this one, 
viz., $334, which would purchase for plaintiff $830 additional insurance, be- 
ing the amount he claims should be added to the original policy. Now, 
that showing was of some probative force. The true amount was wholly 
unknown to plaintiff, but was fully known to defendant. It had data at 
hand from which it could at any moment, furnish complete information. 
In these circumstances was not the onus thrown on defendant to show the 
true amount, if it meant to dispute the “green slip illustration” ? 

[4] There is a rule of evidence which has been formulated upon the 
most reasonable ground, and which has the effect to prevent a failure of 
justice. It is that, where knowledge of a material fact lies with one party 
he must prove it. Clifford v. Donovan, 195 Mo. 262, 285, 94 S. W. 527; 
Frame v. Sovereign Camp, 67 Mo. App. 127, 135. The other party being 
unable to produce evidence of it, it will be presumed to be that which 
would be most advantageous to the party who cannot produce it as against 
him who can. 1 Wigmore on Evidence, § 285, pp. 368, 369, and notes of 
decisions, among others the case of Amory v. Delamirie, 1 Strange, 505, 
where the jeweler kept a jewel which the boy who found it gave him to 
look at. In an action of trover by the boy, who claimed it was of finest 
quality, the jeweler refusing to produce it the boy was allowed its value on 
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his estimate of its quality. For closely related rule, see Fifty-Third Nat. 
Bank v. McCrory, 191 Mo. App. 295, 297, 298, 177 S. W. 1058; Cudahy v. 
Railroad, 196 Mo. App. 528, 196 S. W. 406. 

[5, 6] The surplus arising on a policy like this is, as we have said, a 
trust fund in the hands of the insurance company. It is the duty of such 
companies to keep a record of it, and it is common knowledge that they 
have a system, evidenced by their books, whereby they keep trace of its 
growth as well as its decline, so that they may, at the proper time for 
accounting to the policy holder, render to him, or produce to the court, a 
statement showing the fact. Equitable Life Assurance Society v. Winn, 
137 Ky. 641, 648, 126 S. W. 153, 28 L. R. A. (N. S.) 558. It would be as 
unjust as it is absurd to say that an insurance company may apportion an 
arbitrary amount as the surplus, and, when its correctness is questioned, 
allow it to hide the fact by refusing to produce the evidence showing such 
fact. 

[7] Defendant makes technical complaint of the form of the judgment. 
The order contained in the judgment is that defendant execute an instru- 
ment of writing by the terms of which it will obligate itself to pay $1,830 
on the death of plaintiff, and that defendant may make such obligation by 
indorsement upon the policy, or by attaching thereto an instrument of 
writing executed by it or by the execution of an entirely new obligation, 
etc. We do not see wherein this choice of mode of arriving at the result 
ordered can.in any way harm defendant. It would appear that, if anything, 
it would probably be a beneficial convenience to it. 

We have not discovered any ground for disturbing the judgment, and 
it is accordingly affirmed. 

Trimble, J., concurs. 


BiAND, J. (dissenting). I am unable to agree to the majority opinion 
in this case, and will state as briefly as possible the reason for my dissent. 

On the 15th day of December, 1893, the defendant issued to the plain- 
tiff a policy of life insurance in the sum of $1,000. This policy was des- 
igneted as a “free tontine limited payment life policy.” The policy pro- 
vided that, should the plaintiff pay the annual premium of $27.60, provided 
therein, yearly for 20 years, on the 11th day of December, 1913, the in- 
sured should have the choice of six methods of settlement. Plaintiff paid 
his premiums for 20 pears as agreed. The contract consisted of the appli- 
cation and the policy, and provided, among other things, as follows: 

“VI. Tontine Profits—At the end of the tontine period, if the person 
proposed for assurance be then living, and the policy in force, the policy 
shall participate in the accumulated surplus derived from policies on the 
free tontine plan, both ‘existing and discontinued, as may then be appor- 
tioned by the society.” - 


“VII. Choice of Privileges at the End of the Tontine Period—The 
policy may then be surrendered for its full value, consisting of the entire 
reserve and the surplus then apportioned by the socieéty—either in (1) cash; 
or (2) paid-up assurance; or (3) an annuity for life. Or, if the policy is 
not an endowment maturing at the end of the tontine period, it may be 
continued and the surplus taken—either in (1) cash; or (2) paid-up as- 
surance (to be added to the policy); or (3) an annuity (to reduce or ex- 
tinguish premiums, if still payable). But it is expressly understood that 
for all paid-up assurance in excess of the amount of the original policy, or 
issued in lieu of a matured endowment, a satisfactory medical certificate 
shall be furnished to the society.” 

The petition alleged that plaintiff had done all the things required of 
him by his contract with the defendant; that he had elected to settle by 
taking a paid-up policy under his contract; that the defendant company 
had agreed with plaintiff when the policy was issued that, should he adopt 
such method of settlement, the amount of paid-up insurance to which he 
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would be entitled on said 11th day of December, 1913, was the sum of 
$1,830; and prayed the court that defendant be required to issue to him a 
fully paid up policy of insurance in said sum. 

In support of the allegations of his petition plaintiff introduced the 
following writing, referred to as a “green slip,” which was attached to the 
policy: 

“Free to Illustration Blank. Fora 
Policy, with ponding Tontine Period. 

“N. B. This blank must be filled up from the Book of Tables issued 
during the current years by the Equitable Life Assurance Society of the 
United States, and based on the society’s experience on different forms of 
tontine assurance, up to 1893. 

It is impossible to predict the results of the future, but from the tables 
referred to above it is easy to show approximately the amount of surplus 
profits which would now be payable on a tontine policy of the Equitable 
Life Assurance Society of the United States, if it had been issued in the 
past and ended its tontine period at the present time. While the results of 
the future must necessarily depend on the experience of the future (and 
although some variation must be expected in view of a lower rate. of in- 
terest and of other modified conditions which affect all like companies, and, 
in a measure, all branches of finanical business), figures based on past ex- 
perience furnish the best attainable data upon which to judge the man- 
agement of the society and the value of its Tontine policies. 

“The following figures, given on this basis, are therefore deserving of 
careful examination : 


2 











Payment Life 





“THlustration. * 

“Amt. of policy, $1,000. Tontine period, 20 years. Kind, 20 A. P. 
ae 24. Annual premiums, $27.60. Total premiums paid in 20 years, 
$552.00. 

“Options at End of Tontine Period. 


(1) Cash value consisting of reserve $404 and surplus $334...... $738.00 
COR ORIN ao. 60.6655 6s esige Chae SSRAD CREME cent eee $1,830.00 
Or (3) Cash surplus ........ccccseseccessetecesssesseseceeenecs $334.00 


“Or life annuity for amount surplus will surchase. Original policy now 


being fully paid up. 
“Gid. E. Johnson, Agent, Gen’! Agent. 
“Dated at Kirskville, Mo., 11—12, 1893. 


“*When the paid-up value exceeds the amount of the original policy, 
the assured has the privilege of taking a paid-up policy for the full amount 
of the original policy, and of drawing the cash value of the excess, subject 
to a satisfactory medical certificate of good health.” 


The figures in the foregoing illustration were inserted by the general 
agent of defendant at Kirksville, Mo. Plaintiff claims that this “green slip” 
was a part of the policy, and guaranteed to him paid-up insurance in the 
sum of $1,830. Defendant claims that it was a mere illustration, or esti- 
mate, and was never intended by it to be a part of the contract, or a guar- 
anty of any kind. 

“Tontine insurance is a form of life insurance by which the policy 
holder agrees, in common with the other policy holders under the same 
plan, that no dividend, return premium, or surrender value shall be re- 
ceived for a term of years called the tontine period; the entire surplus 
from all sources being allowed to accumulate to the end of that period, and 
then ger among all who have maintained their insurance in force.’ 25 
Cyc. 700. 

Under this policy, if the insured survived the stated period of 20 years, 
the amount of additional insurance that he might elect to receive was in its 
nature uncertain, and in the nature of things incapable of being computed 
in advance. The amount of the surplus earned on this policy was neces- 
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sarily contingent, and could only be determined when, at the end of the 
tontine period, the aggregate of the fund by accretions, dividends, lapses, 
interest, etc., could be ascertained for division among the survivors. The 
very nature of the policy made it impossible to tell what the accumulated 
surplus derived from like policies would be. The application for the policy 
stated that it and the policy, taken together, shall constitute the entire con- 
tract between the parties, and that “the distribution of surplus which may 
be adopted and approved by the society is hereby accepted by me and in my 
own behalf and for every person who shall have any interest in the policy 
now applied for.” The policy further provides that dividends will not be 


apportioned until December 11, 1913, and that the surrender value of the . 


policy shall consist of the entire reserve, amounting to $404, together with 
the surplus then (meaning December 11, 1913) apportioned by the society. 

The policy was executed at the home office, signed by the officers of 
the company, and by Gid. E. Johnson, General Agent, who solicited insur- 
ance and collected insurance premiums for defendant at Kirksville, Mo. It 
seems to me the foregoing provisions in the application for the policy, and 
the policy itself, together with the terms of the “green slip,” show con- 
clusively by even a casual reading that it was not the intention of the de- 
fendant to guarantee to plaintiff any specific amount of additional insur- 
ance. The “green slip,” as described therein, is an illustration, and it is 
stated expressly that “it is impossible to predict the results of the future,” 
and that the tables referred to show approximately the amount of surplus 
profits which would (that is, at the date of the issuance of the policy) be 
payable on a tontine policy of the defendant, if it had been issued in the 
past and ended its tontine period at the present time (that is, 20 years 
prior to the end of the tontine period of the policy sued on in the case at 
bar), - 
It has been held in numerous cases that prospectuses, illustrations, 
statements, and papers, giving estimates or predictions, only, of future 
earnings of policies, given or sent to insured with his policy, are not a part 
of the policy itself, unless made so by the terms of the policy or the appli- 
cation therefor. Truly v. Insurance Co.,108 Miss. 453, 66 South. 970; 
Tourtellotte v. Insurance Co., 155 Wis. 455, 144 N. W. 1117; Untermyer v. 
Insurance Co., 128 App. Div. 615, 113 N. Y. Supp. 221; MacIntyre v. In-- 
surance Co., 82 Ga. 478, 9 S. E. 1124; Grange v. Insurance Co., 235 Pa. 320, 
84 Atl. 392; Williams v. Insurance Co., 122 Md. 141, 89 Atl. 97; Provident 
Savings Life Assurance Society v. Withers, 132 Ky. 541, 116 S. W. 350; 
Langdon v. Northwestern Life Ins. Co., 199 N. Y. 188, 92 N. E. 440. The 
only apparent exception to this rule that I have been able to find is the 
case of Forman v. Insurance Co., 173 Ky. 547, 191 S. W. 279. This case is 
the only one cited in the majority opinion in connection with this branch of 
the case. The majority opinion is based wholly on this Kentucky case. 
Although this Kentucky case is an extreme one, and it may be assuined 
with a good deal of reason that it is not in harmony with the great weight 
of authority on the subject, I am willing to follow the Kentucky court in 
reference to the matter. However, I am not willing to extend the rule 
laid down in the Kentucky case cited, especially where the evidence does 
not justify any such extension. 

In the Kentucky case referred to there was a paper, called an “illustra- 
tion,” used by soliciting agents. This paper was exhibited to Forman at 
the time he was solicited for insurance. The language of the illustration in 
the Forman Case is somewhat different from that used in our “green slip.” 
However, the difference in language is not by any means the principal dif- 
ference between the Forman Case and ours. In the Forman Case, when 
the illustration was presented by the soliciting agent at the time he was 
soliciting the insurance, Forman stated that this illustration appealed to 
him, but that he wanted some head officer of the company to approve’ it 
before he accepted the insurance. So the agent forwarded the illustration 
to the head office at New York City, and it was returned to plaintiff at- 
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tached to the policy, having these new words added to the illustration, as 
follows: “Please indorse as correct.” These words were put on the illus- 
tration by the soliciting agent, asking the head office to indorse the cor- 
rectness of the illustration. The illustration was thereafter indorsed by the 
signature of F. Schroider, assistant secretary of the company, being the 
same person who had signed the policy itself. The Forman Case shows 
that the insured, in accepting the policy, understood, on account of the com- 
pany expressly guaranteeing in writing that the illustration, including the 
amount of money mentioned therein, was correct, that when the option 
period arrived he would have the right to select one of the amounts speci- 
fied in the illustration. : 

It will be thus seen that in the Forman Case there was what amounted 
to an agreement with the company by its head officers in New York guar- 
anteeing to the insured in writing that he would receive the amount of 
money mentioned in the illustration. I cannot see how the facts in that 
case can be in any way compared to those in our case. In our case there is 
no evidence that the plaintiff ever saw the “green slip” at all until after the 
policy was delivered. Even under the Forman Case, in order to make a 
case of this kind, four things must be conclusively established: First, a 
definite promise to pay a certain and definite amount of money and an ac- 
ceptance of such a promise by the insured; second, this promise to be the 
consideration without which the insured would not have taken the insur- 
ance; third, the promise to pay the amount claimed to be in writing, 
otherwise it would contradict and add to the written application; fourth, an 
oral or written agreement that this writing should become a part of the 
policy. 

How does the case made by plaintiff measure up to these requirements? 
First. I am of the opinion that the evidence fails to show that the agent, 
at the entering into of the written application, or at any time before the 
delivery of the policy, or, in fact, after the delivery, told plaintiff he was 
to get $1,830. Second. I do not think that there is any evidence in the 
record that any statement made by the agent to plaintiff at the time he ap- 
plied for the insurance was the cause of plaintiff making such application. , 
However, if it be conceded that the agent, in soliciting the insurance, told! 
plaintiff he was to get $1,830, and plaintff relied upon such a representation, 
then the third and fourth requisites are absent. Third. The application was 
in writing. In it plaintiff requested tontine insurance. Tontine insurance 
is a kind of insurance where the surplus is not to be ascertained until the 
end of the tontine period; consequently plaintiff agreed in writing that he 
would wa’‘t until 20 vears to see what he was to get. Besides this, in the 
application he stated that all oral matters were merged into the application. 
Unless the agreement to pay $1,830 was in writing (even though it could 
be said that such a written agreement could be ‘identified and added to the 
contract by parol), then it was of no effect as it would change and add to a 
written agreement (the application). Fourth. There is no claim that the 
agent told plaintiff that this alleged oral agreement was to become a part of 
the policy. 

But this is not all. Even if it could be said that the “green slip” was a 
part of the policy, it would be up to us to construe the meaning of the 
language used therein. The language used in the “green slip’ shows upon 
its face that no amount was guaranteed, to say nothing of $1,830. Plaintiff 
applied for tontine insurance, and in his petition he says that this policy was 
for tontine insurance. Under tontine insurance it is impossible to tell at 
the time the policy is written what the policy and like policies will earn in 
the next 20 years. This court must construe the insurance contract as 
written. If we construe this whole contract as written, and assume that 
the “green slip” was a part of it, there can be no conclusion but what the 
contract was not an agreement to pay any certain sum of money. The 
“green slip” not only does not guarantee any specific sum of money, but it 
says “it is impossible to predict the results of the future.” I think, under 
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the pleadings in this case, it is not possible for us to enter into the consid- 
eration of the question whether a fair accounting would show that plaintiff 
was entitled to $1,830, as the petition is not for an accounting, but a suit 
upon an agreement to pay $1,830. Therefore I cannot agree with what is 
said in the majority opinion in reference to this matter. But, even admitting 
that we can consider the matter of accounting, then I disagree with what is 
said about it. The majority opinion, in support of its holding that plain- 
tiff may force the defendant to an accounting, states, quoting from the 
case of Equitable Life Assurance Society v. Winn, 137 Ky. 641, 126 S. W. 
153, 28 L. R. A. (N. S.) 558, that: 


The company cannot satisfy its contract by saying that it apportioned 
to the policy all that was due under it. It must show what was due under it 
—how ascertained, and from what sources; else it becomes the judge as 
well as contracting party.” 

Whatever the law may be in Kentucky, our Supreme Court held on two 
occasions that a policy holder cannot force an accounting with an insurance 
company in a proceeding brought directly for that‘purpose. State v. Insur- 
ance Co., 229 Mo. 187, 129 S. W. 709, 138 Am. St. Rep. 417; State v. Insur- 
ance Co., 245 Mo. 78, 149 S. W. 479. However, as I have already said, in 
my opinion this is not a suit for an accounting. 

It is urged by plaintiff that, even though this court find that the “green 
slip” cannot be considered as a part of his contract with the defendant, that 
nevertheless he is entitled to paid-up insurance in the sum of $1,830, and 
he says that the evidence which will prove this fact, being the books of the 
defendant, is peculiarly within the knowledge of the defendant, therefore 
the burden of proving that he is not entitled to the sum that he claims is 
upon the defendant. In urging this point plaintiff says that the “green slip” 
is admitted by the defendant to be a correct statement of what a similar 
policy to that held by plaintiff would have been entitled to, had it run for 
the 20 years prior to the 15th day of December, 1893, the date of the issu- 
ance of the policy sued on, and for that reason it is some evidence as to 
what was earned by the company for the 20 years since December 15, 1893, 
and of which plaintiff is entitled to under his policy; that, having proven 
these facts, the burden shifts upon the defendant to show that plaintiff is 
not entitled to said policy in the sum of $1,830. 

Whether the rule attempted to be invoked by plaintiff in this case is 
applicable, as thought by the majority opinion, the record shows that the 
defendant did prove that, under the provisions of its contract with plain- 
tiff, plaintiff was only entitled to an additional amount of paid-up insurance 
in the sum of $370, and defendant tendered to plaintiff an additional policy 
in the sum of $370, and deposited the same in court for the use of plaintiff. 
The petition in this case does not allege, nor does the proof show, any 
fraud or imposition practiced upon the plaintiff by which he was induced 
to accept the policy, nor that there was any fraudulent suppression or omis- 
sion of any part of the agreement between plaintiff and defendant, nor does 
plaintiff allege or prove that there was any mistake in the contract of 
insurance which was mutual, or which resulted in mutual error. 

Plaintiff, in his application for insurance and in the policy, agreed that 
the policy shall participate in the accumulated surplus derived from poli- 
cies on the free tontine plan, both existing and discontinued, as may then 
(that is, on December 11, 1913) be apportioned by the society. There is 
no allegation that the society improperly, fraudulently, or mistakenly made 
the computation which plaintiff agreed that it should make; nor is there 
any allegation that there was not a fair and equitable distribution of such 
surplus. In fact, the petition alleges a cause of action wherein it is stated 
that the defendant agreed that it would issue to plaintiff at the end of the 
tontine period a policy in the sum of $1,830, and whether the defendant has 
fairly or equitably apportioned the surplus is immaterial in this case. 

The contract does not provide that the company may arbitrarily give 
to plaintiff the amount of money it sees fit, but it provides that at the end 
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of the tontine period the policy shall participate in the accumulated surplus 
derived from policies on the free tontine plan, both existing and discon- 
tinued, and, further, that this amount is to be apportioned by the society. 
What ‘plaintiff was to get is certain. He was to get his part of the accu- 
mulated surplus; only the manual work of computing what that amount 
would be was left to the company. The company made the computation in 
this case, and showed that plaintiff was not entitled to $1,830, and there is 
neither pleading nor proof that the calculation was improperly, unfairly, 
inequitably, or mistakenly made by the company. 

I cannot see under what theory plaintiff is entitled to recover in this 
case. Reduced to its last analysis, this case is nothing more than an effort 
on the part of a party to a written contract, consisting of an application 
and a policy of tontine insurance, which says that the surplus cannot be 
ascertanied for 20 years after its date, with a “green slip” attached thereto 
that, likewise, plainly on its face purports to be an estimate, and with no 
guaranty whatever, attempting, by oral evidence that, in my opinion, is so 
indefinite that no one can really tell what it means, to contradict by parol 
the written agreement, by saying that the agent soliciting the insurance 
(although he was a general agent), whose lips are sealed in death, told him 
verbally that the contract was something other than what was written. 

I think the judgment should be reversed. 


MASTERS v. MODERN WOODMEN OF AMERICA. (No. 20101.)* 
(Supreme Court of Nebraska. Oct. 5, 1918.) 


(Syllabus by the Court.) 


1. DEATH—PRESUMPTION—UNEXPLAINED ABSENCE. 


“A presumption of death arises from the continued and unexplained ab- 
sence of a person from his home or place of residence for seven 
years, while nothing has been heard from or concerning him during 
that time by those who, were he living, would naturally hear from 
him.” Holdrege v. Livingston, 70 Neb. 238, 112 N. W. 341. 


(For other cases, see Death, Dec. Dig. § 2[1].) 


2. DEATH—PRESUMPTION. 


“In such case, the presumption is that the absentee died during the first 
seven years of his unexplained absence. There is no presumption that 
his death occurred at any particular time during said period.” Mc- 
Laughlin v. Sovereign Camp, W. O. W., 97 Neb. 71, 149 N. W. 112, 

ck A, 1915B, 756, Ann. Cas. 1917A, 79. 


‘nel other cases, see Death, Dec. Dig. § 2[2].) 


3. DEATH — LIFE INSURANCE— UNEXPLAINED ABSENCE OF 
INSURED. 


“In such case, an insurer cannot avoid ‘its contract of insurance on the 
life of such absentee because of an alleged violation by the insured 
of a by-law adopted by the insurer during such unexplained absence, 
without evidence that the insured was living when by-law was 
adopted.” McLaughlin v. Sovereign Camp, W. O. W., 97 Neb. 71, 
149 N. W. 112, L. R. A. 1915B, 756, Ann. Cas. 1917A, 79, ‘ 


(For other cases, see Death, Dec. Dig. § 2[1].) 
*169 N. W. Rep. 1. 
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4. INSURANCE—ACTION ON LIFE POLICY—ATTORNEY’S 
FEES. 


Section 3212, Rev. St. 1913, is so far controlled by section 3299, Rev. St. 
1913, as to preclude the court from taxing, as part of the costs, an 
attorney fee in a suit based upon a certificate of membership in a 
fraternal beneficiary association. 


(For other cases, see Insurance, Dec. Dig. § 834.) 


Appeal from District Court, Furnas County; Perry, Judge. ; 
Action by Nelly Masters against the Modern Woodmen of America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


T. S. Allen, of Lincoln, Lambe & Butler, of Cambridge, and Nelson 
C. Pratt, of Omaha, for appellant. 
John Stevens, of Beaver City, for appellee. 


Morrissey, C. J. Defendant appeals from a judgment entered against 
it, based on a fraternal benefit certificate issued upon the life of one 
Masters. 

[1,2] Plaintiff, the wife and beneficiary of the insured, offered no 
direct proof of death, but relied upon the presumption raised by more 
than seven years’ continued and unexplained absence. Masters disappeared 
in 1907, and this action was instituted in 1916. At the time of his dis- 
appearance, Masters had a life expectancy of 34.6 years. 

Defendant contended that the presumption of death is unavailing to 
plaintiff because of the following by-law adopted by the society in 1908: 


“Section 66. The disappearance or long-continued absence of any 
member unheard of, shall not be regarded as evidence of death or -give 
any right to recover on any benefit certificate heretofore or hereafter 
issued by the society until the full term of the member’s expectancy of 
life, according to the National Fraternal Congress Table of Mortality, 
has expired.” 


[3] The trial court refused to direct a verdict for defendant, and this 
constitutes one of the principal errors assigned. The by-law was adopted 
after Masters’ disappearance. It is not binding on the plaintiff. Olson 
v. Modern Woodmen of America (Iowa) 164 N. W. 346; McLaughlin v. 
Sovereign Camp, W. O. W., 97 Neb. 71, 149 N. W. 112, L. R. A. 1915B, 
756, Ann. Cas. 1917A, 79. 

It is further urged, however, that the evidence in the present case 
overcame any legal presumption of death. One of defendant’s witnesses 
testified that he saw Masters alive in the state of Washington in 1909; but 
his identification was not positive and unequivocal, and, on a special in- 
terrogatory submitted at the request of defendant, the jury answered that 
they did not believe the facts thus sought to be proved. Again, with re- 
gard to defendant’s attempt to account for Masters’ disappearance by 
showing that before his disappearance he mortgaged property not be- 
longing to him and thus rendered himself liable to criminal prosecution, 
the jury returned a special finding that they did not believe that a fraud- 
ulent mortgage had been given. The jury were the sole judges of the 
credit to be given the testimony offered, and, in view of the special findings 
made, there is nothing in the record to rebut the presumption of Masters’ 
death. Under this view there is no error either in the instructions given 
or refused. 

Defendant’s motion for a new trial on the ground of newly discovered 
evidence also was properly overruled. The supporting affidavits by which 
it was sought to be shown that Masters had been seen alive since his 
disappearance, by witnesses other than the one who had testified at the 
trial, were not such as warranted a setting aside of the verdict. The 
statements of one of the affiants were purely hearsay, while the date fixed 
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in the other affidavit was prior to the adoption of the by-law in question 
and more than seven years before the bringing of the present suit. The 
showing made was not such, therefore, as could have overcome the pre- 
sumption of death. 

[4] The final assignment of error made is the taxing of a $250 at- 
torney fee against defendant as part of the costs of suit, under. section 
3212, Rev. St. 1913. This section deals generally with life, accident, and 
indemnity insurance. Section 3299, Rev. St. 1913, previously enacted, 
deals directly with such association as defendant. It provides that: 

“Such societies * * * shall be exempt from the provisions of the 
statutes of this state relating to life insurance companies except as here- 
inafter provided; and no law hereafter passed shall apply to them unless 
they be expressly designated therein.” 

Section 3212 does not expressly designate fraternal beneficiary asso- 
ciations, and it follows that the attorney fee was improperly taxed. 

The judgment is modified by striking therefrom the item allowed for 
attorney fees, and, as thus modified, it is affirmed. 

Letton, J., not sitting. 


LONGBOTTOM v. EMERY et al.* 
(Supreme Court of Pennsylvania. April 22, 1918.) 


1. BANKRUPTCY — LIFE INSURANCE — ASSIGNMENT OF 
POLICY—PAYMENT OF PREMIUMS. 


That a husband paid premiums on his life insurance policy, assigned to 
his wife, does not affect her title to the policy as against her husband’s 
trustee in bankruptcy. 


(For other cases, see Bankruptcy, Dec. Dig. § 143[11].) 


2. HUSBAND AND WIFE — PROPERTY CLAIMED BY WIFE — 
SUFFICIENCY OF EVIDENCE. 


Where a wife claims, as against her husband’s creditors, property acquired 
during coverture, though the proof must be clear and satisfactory, 
a mere doubt will not defeat the wife’s claim. 


(For other cases, see Husband and Wife, Dec. Dig. § 133[1].) 


3. BANKRUPTCY—CLAIMS OF WIFE—EVIDENCE. 


Suit by trustee in bankruptcy against bankrupt’s wife, to whom insurance 
had been assigned, was properly dismissed, where there was nothing 
to show that at time of assignment defendant was insolvent, or that 
any of his creditors at the time of the bankruptcy were creditors at 
the time of the assignment. 


(For other cases, see Bankruptcy, Dec. Dig. § 303[3].) 


Appeal from Court of Common Pleas, Philadelphia County. 

Bill by Albert S. Longbottom, trustee in bankruptcy, against John 
W. Emery and others. From a decree dismissing the bill, plaintiff appeals. 
Affirmed, and appeal dismissed. 


Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Frazer, JJ. 


* 104 Atl. Rep. 561. 
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Wm. Potter Davis, Jr., Samuel W. Cooper, Robert J. Byron, and 
Stanley Williamson, all of Philadelphia, for appellant. 

J. Washington Logue, of Philadelphia, for appellee Ida W. Emery. 

C. Stanley Hurlbut, of Philadelphia, for appellee John W. Emery. — 

George Douglas Hay and Thomas De Witt Cuyler, both of Phila- 
delphia, for appellee Equitable Life ‘Assur. Soc. of the United States. 


Porter, J. This bill in equity was filed by the trustee in bankruptcy 
of the estate of John W. Emery, against John W. Emery, Ida W. Emery 
and the Equitable Life Assurance Society of the United States. It is 
averred in the bill that the defendant John W. Emery had been adjudi- 
cated a voluntary bankrupt, and that plaintiff was duly appointed his 
trustee; that the bankrupt included in the schedule of his liabilities and 
assets a policy of insurance on his life, issued March 3, 1901, by the de- 
fendant society, which was assigned June 22, 1901, by him to his wife, 
the defendant Ida W. Emery, and which now has a cash surrender value 
of $3,530. This policy was originally made payable to Emery’s execu- 
tors, administrators, and assigns, was indorsed over by him to his wife as 
stated, was indorsed back on November 29, 1909, to his executors, ad- 
ministrators, and assigns, and was again indorsed, on March 28, 1912, to 
his wife, if living, and, if not, then to his executors, administrators, and 
assigns. The policy contained a provision giving the assured the power 
at any time to change the beneficiary by filing with the society a written 
request to that effect and complying with certain other requirements. 
Plaintiff denied that Ida W. Emery was the owner of or had any interest 
in the policy, and averred that he had demanded from the bankrupt the 
delivery of the policy or the payment of the amount of its cash surrender 
value; but the bankrupt refused to comply with the demand contending 
that the policy, with all its rights belonged to his wife. 

Plaintiff prayed for a mandatory injunction commanding the defend- 
ants John W. Emery and Ida W. Emery to turn over to him the policy 
of insurance, and requiring the defendant society, which held the policy 
as collateral security for a premium loan, to turn over to plaintiff the 
policy, or its cash surrender value. He also prayed that defendants be 
enjoined from assigning the policy or receiving or paying its cash sur- 
render value. 

The answers of defendants set up that Ida W. Emery held the policy 
as security for a loan of $10,000, made by her in 1901 to her husband, and 
that it was her sole and separate property, and her husband had no in- 
terest whatever in it. The court below dismissed the bill, and plaintiff has 
appealed. His counsel have filed 111 assignments of error, most of them 
to the dismissal of exceptions to the adjudication. The eighth and ninth 
assignments are to the final decree, and, as the questions raised by this 
appeal may be considered under these assignments, it is unnecessary to 
consider the others in detail. 

The issues involved are essentially questions of fact. The substance 
of the findings of fact by the trial judge is stated by him as follows: 


“Ida W. Emery was the wife of John W. Emery, and was the owner 
of real estate in Atlantic City, N. J. There is no testimony that this real 
estate was derived from her husband. In May, 1901, John W. Emery 
borrowed from Ida W. Emery the sum of $9,000, or a little less, and this 
policy of $10,000 was issued to John W. Emery, and on the 22d of June, 
1901, the policy was indorsed as payable to Ida W. Emery, wife of the 
assured, if living; if not, then to the assured’s executors, administrators, 
or assigns. Ida W. Emery mortgaged her real estate in Atlantic City 
for the sum of $9,000, less charges, and the money was handed over to 
John W. Emery. Subsequently the policy of insurance was reassigned by 
Ida W. Emery to John W. Emery, that he might use it as collateral 
security; and, subsequently thereto, the policy was released and the 
assignment returned to her, and on March 28, 1912, the policy was in- 
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dorsed in compliance with the written request of the assured, duly ac- 
knowledged, and ‘it is hereby declared that the amount due at the death 
of the assured shall be payable, not to the beneficiaries hereunto desig- 
nated, but to the assured’s wife, Ida W. Emery, if living, and, if not, then 
to the assured’s executors, administrators or assigns; the other conditions 
and requirements remaining unchanged. And immediately thereafter the 
policy was handed back to Ida W. Emery, and remained in her control 
until after John W. Emery was adjudicated a bankrupt. The petition in 
bankruptcy filed by John W. Emery was under date of March 27, 1915.” 


These findings of fact are supported by the evidence. It appears, 
therefore, that as Mrs. Emery gave a valuable consideration for the 
policy her title to it is good, and her husband’s trustee in bankruptcy has 
no valid claim upon it. The fact that on two occasions she loaned the 
policy to her. husband for the purpose of raising money can make no 
difference, for in 1912, three years before the adjudication in bankruptcy, 
it was reassigned to her. 

[1] The payment of premiums by her husband would not affect Mrs. 
Emery’s title to the policy. Malone’s Appeal, 38 Leg. Int. 303, affirming 
Malone’s Estate, 13 Phila. 313, 8 Wkly. Notes Cas. 179. In that case, 
Penrose, J., in an opinion adopted by this court said (page 316) : 


_ “It is immaterial therefore that the premiums were in some instances 
paid by the [husband’s] firm. Such payments could only make the firm a 
creditor to the amount advanced and would give no interest in the policy 
itself.” 


[2,3] In the present case there was no evidence whatever to show 
that John W. Emery was insolvent, either when his wife acquired the 
Atlantic City property, or in 1901, when she mortgaged it for his benefit, 
and he made her the beneficiary of the insurance policy on his life. Nor 
does it appear that any of his creditors at the date of his bankruptcy in 
1912 were creditors in 1901 or prior thereto. The cases cited by counsel 
for appellant in their argument, to the effect that, where a married woman 
claims property acquired by her during coverture, the burden is upon her, 
as against her husband’s creditors, to substantiate her claim by proof that 
is clear, full, and satisfactory, relate only to the creditors whose rights 
had accrued at the time she acquired title, and not to those whose rights 
accrued many years thereafter. In the latest of the cases cited, Heiges v. 
Pifer, 224 Pa. 628, 629, 73 Atl. 950, 951, it was said per curiam: 


“It is an established rule of evidence that a wife, claiming property 
acquired during coverture against her husband’s creditors, is required to 
substantiate her claim by proof sufficient to repel all adverse presumptions. 
But the law does not require proof of such a character as to relieve from 
every doubt, but only proof that is clear and satisfactory. A mere doubt 
will not operate to defeat the wife’s claim.” 


In the present case, evidence that there was a lapse of some 14 years 
between the time when Mrs. Emery acquired title to the insurance policy 
and the adjudication in bankruptcy, is strongly persuasive of the validity 
of her claim, 

The assignments of error are overruled, the decree of the court below 
is affirmed, and this appeal is dismissed, at the cost of the appellant, 
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SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. WEBB 
et al. (No. 41.)* 


(U..S. District Court, N. D. Georgia, N. W. D. June 24, 1917.) 


INSURANCE — FRATERNAL INSURANCE — CONFLICTING 
CLAIMS AMONG BENEFICIARIES—ANSWER. 

Where a fraternal insurance order admitted its liability and filed a bill 
of interpleader against several claimants, one of whom was deceased’s 
daughter, and the others his nephews, who had supported him for some 
time before his death and had paid premiums, held, that the answer of 
the nephews, which asserted their rights to the proceeds, though the 
certificate named the daughter as beneficiary, etc., should not be 
stricken; it being averred the nephews paid premiums, etc. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 


In Equity. Bill of interpleader by the Sovereign Camp of Woodmen 
of the. World against Mrs. Sallie E. Webb, John Quinton, and others. 
On motion by Mrs. Sallie E. Webb to strike the amended answer filed by 
John Quinton and the unnamed defendants. Motion denied. 


Maddox & Doyal, of Rome, Ga., for plaintiff. 

Stephens & Sanders, of Gilmer, Tex., and Wright Willingham and 
L. H. Covington, both of Rome, Ga., for defendant Quinton. 

Denny & Wright, of Rome, Ga., for defendant Webb. 


*252 Fed. Rep. 191. 


MILLER et al. v. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 21749.)* 


(Supreme Court of Kansas. Oct. 12, 1918.) 


(Syllabus by the Court.) 


6. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
INSTRUCTION — DELINQUENCY — SUSPENSION AND BAD 
HEALTH. 

An instruction as to the necessity of concurrent delinquency, suspension, 
and bad health was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 


7. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
DEFENSES—FORFEITURE—INSTRUCTION. 

In view of the issues raised by the pleadings, no error was committed by 
charging that the defense must be proved by the greater weight of 
the evidence, and that the defense of forfeiture must be established 
by clear and satisfactory proof. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 
*175 Pac. Rep. 397. 
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8. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION— 
REINSTATEMENT—“GOOD HEALTH.” 


To entitle the member to reinstatement, she must, aside from slight 
troubles or infirmities not usually ending in serious consequences, 
have been in fact free from any disease or ailment which tended 
seriously or permanently to weaken or impair her ‘constitution. 

(For other cases, see-Insurance, Dec. Dig. § 761.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Good Health.) 


9. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATION— 
REINSTATEMENT—GOOD HEALTH—INSTRUCTION. 

It was error to instruct that if the insured enjoyed such good health and 
strength as to justify the reasonable belief that she was free from de- 
rangement of organic functions or symptoms, and to ordinary observa- 
tion or outward appearance her health was reasonably what might 
have been expected, the requirements as to good health were satisfied. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


10. INSURANCE—ACTION ON BENEFIT CERTIFICATE—IN- 
TEREST... - 

It was not error, as against the defendant, to allow interest from the date 
of filing proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 799.) 


Appeal from District Court, Leavenworth County. 

Action by Elizabeth Miller and others against the National Council 
of the Knights and Ladies of Security. Judgment for plaintiffs, and de- 
fendant appeals. Reversed and remanded. 


George R. Allen, of Kansas City, Benjamin F. Endres, of Len 
worth, and A. W. Fulton, of Chicago, Ill., for appellant. 
A. E. Dempsey, of Leavenworth, for appellees. 


CENTRAL LIFE INS. CO.’S RECEIVER v. McKECHNIE’S EX’X* 
(Court of Appeals of Kentucky. Oct. 4, 1918.) 


1, INSURANCE—LIFE INSURANCE — ACTIONS — QUESTIONS 
FOR JURY. 

In action on life policy whether insured’s statements in his application 
were substantially untrue as to whether he had any kidney disease, 
held, under the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—LIFE INSURANCE— ACTIONS — QUESTIONS 
FOR JURY. 


In action on life policy, whether insured’s statements in application that he 
had not been rejected by any life insurer was material, in that, had he 


* 205 S. W. Rep. 569. 
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stated the facts truthfully, the policy would not, have been issued, 
held, under the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


Appeal from Circuit Court, Garrard County. 

Action by Lydia Belle McKechnie, as executrix of William Mc- 
Kechnie, deceased, against the receiver of the Central Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. V. McChesney and Scott & Hamilton, all of Frankfort, for ap- 
pellant. 

Chas. H. Rodes, and Nelson D. Rodes, both of Danville, and Lewis 
L. Walker, of Lancaster, for appellee. 


CENTRAL LIFE INS. CO. v. ROBINSON.* 
(Court of Appeals of Kentucky. Oct. 4, 1918.) 


1INSURANCE—LIFE INSURANCE — REFORMATION OF 
POLICY—GROUNDS. 

A life policy may be reformed so as to express the real contract between 
the parties when it fails to embrace the contract either because of 
mutual mistake or the fraud of one and the mistake of the other. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


5. INSURANCE—LIFE INSURANCE—CONSUMMATION OF CON- 
TRACT. 

Where, under the terms of application, applicant had the right to decline 
to accept life policy if it was issued upon a different plan than policy 
applied for, the contract was not consummated until the policy offered 
had been accepted by applicant. 

(For other cases, see Insurance, Dec. Dig. § 130(7). 


6. INSURANCE—LIFE INSURANCE—ACCEPTANCE OF POLICY 
EVIDENCE. 

Where applicant for life policy executed and returned receipt for policy 
issued upon a different plan than that applied for, he thereafter held 
the policy as a valid contract. 

(For other cases, see Insurance, Dec. Dig. § 130(7). 


7. INSURANCE—LIFE INSURANCE—REFORMATION OF POLICY 
—SUFFICIENCY OF EVIDENCE. 


In suit by beneficiary to reform life policy, held that insured and insurer 
agreed that policy should be upon “Terminal Endowment, 20-Pay 
Life, Payable in 20 Installments,” plan, and containing the “standard” 
clause, providing for reduction of amount of insurance to be paid 
if death occurred within three years, but that there was a mutual 
mistake as to amount of reduction to be made, so that policy should 
have been reformed in that regard only. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
* 205 S. W. Rep. 589. 
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Appeal from Circuit Court, Garrard County. 
Action by Maggie Lee Robinson against the Central Life Insurance 


Company. From the judgment rendered, defendant appeals. Reversed 
and remanded, with directions. 


Joe Robinson, of Lancaster, and H. V. McChesney and Scott & 
Hamilton, all of Frankfort, for appellant. 


Emmet Puryear, of Danville, and Lewis L. Walker, of Lancaster, 
for appellee. 


SMITH v. CIGAR MAKERS’ INTERNATIONAL UNION OF 
AMERICA. (No. 61.)* 


(Supreme Court of Michigan. Sept. 27, 1918.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF CONTRACT. 

The constitution of a mutual benefit association embodying the contract 
between the association and a member, having been prepared for or 
by the association, is construed most strongly against the association. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—DESIGNATION OF BENEFICIARY—WILL. 

The constitution of a mutual benefit association providing that a member 
may designate, in writing, the person to whom his death benefit shall 
be paid, held to authorize the designation of the beneficiary by will. 

(For other cases, see Insurance, Dec. Dig. § 775.) 


3. INSURANCE — MUTUAL Per INSURANCE — DESIGNA- 
TION OF BENEFICIARY BY WIL 

In view of Comp. Laws 1915, §§ 11592, a as to powers, where con- 
stitution of mutual benefit association ‘authorized designation of 
beneficiary by will, a will of a member who had not specifically desig- 
nated beneficiary of his death benefit. which will left all property to 
his only heir at law, was effective to designate such heir as beneficiary 
of the death benefit ; the will being purposeless except for such desig- 
nation. “ 


(For other cases, see Insurance, Dec. Dig. § 775.) 


Error to Circuit Court, Washtenaw County; Kinne, Judge. 
Action by Hattie E. Smith against the Cigar Makers’ International 


Union of America. Judgment for defendant, and plaintiff brings error. 
Reversed, and new trial granted. 


Argued before Ostrander, C. J., and Bird, Moore, Steere, Brooke, 
Fellows, Stone, and Kuhn, JJ. 


William H. Murray, of Ann Arbor, for appellant. 
A. J. Sawyer, and H. A. Balser, both of Ann Arbor, for appellee. 





* 168 N. W. Rep. 954. ' 
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GRIFFITH et al. vv. MUTUAL PROTECTIVE LEAGUE et al. 
(No. 15169.)* 


(St. Louis Court of Appeals. Missouri. Argued and Submitted June 4, 
1918. Opinion Filed July 12, 1918.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—LICENSE 
TO DO BUSINESS—EVIDENCE. 


Evidence held to sustain finding that defendant mutual benefit association 
was duly authorized and empowered to do business in the state, un- 
der Rev St. 1909, §§ 71097127, as a fraternal beneficiary: association, 
and had complied with the statutes in reference to making annual 
reports. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—CONDITIONS 
OF POLICY—VALIDITY. 

Clause in fraternal benefit certificate, conditioned against liability if in- 
sured’s death was caused by a beneficiary in other than an accidental 
manner, is not against public policy nor void. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


6. INSURANCE— FRATERNAL BENEFIT INSURANCE—RIGHT 
TO RECOVER. 

Where deceased’s certificate named her husband and her son as benefici- 
aries, and the husband murdered her by setting fire to her clothing, and 
the son, in attempting to save her, was burned, and died before she 
did, the husband having forfeited the benefit under the clause of the 
policy, brothers of deceased could not recover the benefit; the clause 
against recovery, if the killing was by the beneficiary or benefici- 
aries, not being too indefinite. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


7. INSURANCE— FRATERNAL BENEFIT INSURANCE— RIGHT 
TO RECOVER. 


Where a fraternal benefit certificate prohibited recovery, if the death was 
caused by the act of a beneficiary or the beneficiaries, insured’s 
brothers, not beneficiaries, could not recover on the theory that it 
would be to the interest of thé insurer to procure the murder of the 
pop be by one of the beneficiaries, and so prevent recovery by either 
of them. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, Judge. 

Action by Homer Griffith and others against the Mutual Protective 
League and others. Judgment for plaintiffs, and defendants appeal. Re- 
versed. 


Edward Doocy, of Pittsfield, Ill, Fitzgerrell & Smith, of Bowling 
Green, and Vail, Pogue & Allen, of Decatur, Ill., for appellants. 

J. O. Barrow, of Vandalia, and Hostetter & Haley, of Bowling Green, 
for respondents. 


* 205 S. W. Rep. 286. 








ETI ie hr er nde canteens aed 





636 Insurance Law Journal, Vol. 52. [Dec., 1918. 


SHANNON et al. v. DILLON. (No. 15305.)* 
(St. Louis Court of Appeals. Missouri. July 12, 1918.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
EVIDENCE—ADMISSIBILITY—MENTAL CAPACITY. 

In action on a fraternal certificate, involving question of whether insured 
was mentally competent when he canceled old certificate and caused 
new one to be issued, evidence as to occurrences prior to and subse- 
quent to change of certificate, but sufficiently related in point of _ 
and of insured’s condition generally during considerable period, 
admissible to shed light on his condition at time of change. 


(For other cases, see Insurance, Dec. Dig. § 818{1].) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
SUFFICIENCY OF EVIDENCE—UNDUE INFLUENCE. 

In action on beneficiary certificate, wherein it was claimed insured can- 
celed old certificate and caused new one to be issued, naming new 
beneficiary, evidence held sufficient to warrant conclusion that at- 
tempted change of beneficiary was result of overpersuasion and 
undue influence. 

(For other cases, see Insurance, Dec. Dig. §. 819[1].) 


Appeal from St. Louis Circuit Court; Glendy B. Arnold, Judge. 

“Not to be officially published.” 

Action by Ann F. Shannon and another against the Knights of Father 
Matthew, in which defendant files cross-bill in the nature of an inter- 
pleader, and in which Edmund H. Dillon was made a party defendant. 
Defendant Knights of Father Matthew was ordered to pay the sum of 
$2,000 into court, and plaintiffs and defendant Edmund H. Dillon were 
ordered to interplead therefor. Judgment for plaintiff, and defendant Ed- 
mund H. Dillon appeals. Affirmed. 


Ferris & Rosskopf, of St. Louis, for appellant. 
Rodgers & Koerner, of St. Louis, for respondents. 


*205 S. W. Rep. 236. 
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FUNK et al. v. STEVENS et al. (No. 20328.)* 
(Supreme Court of Nebraska. Oct. 5, 1918.) 


(Syllabus by the Court.) 
1. INSURANCE— MUTUAL BENEFIT INSURANCE— INCREASE 
IN RATES. 


A member of a mutual benefit society cannot complain of an increase of 
rates necessary to enable the society to comply with its contract. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 
2. INSURANCE—MUTUAL BENEFIT INSURANCE—DUTIES OF 
MEMBERS. 


The mutual promise of every member of such society is to pay the certifi- 
cate of every other member. There is no vested right in any provi- 


* 169 N. W. Rep. 6. 
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+ 
sion of the contract, either express or implied, that is not subject to 
and controlled by the duty of the member to pay the cost of his own 
insurance, for under no construction of a mutual contract can he de- 
mand more than he is willing to give. 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE—MUTUAL BENEFIT SOCIETY — ENACTMENT 
OF BY-LAWS. 

The power to enact by-laws is an inherent and continuous one. The duly 
authorized representatives of the members are alone vested with the 
power of determining when a change is demanded, and the courts will 
interfere only when there is an abuse of discretion. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE—MUTUAL BENEFIT SOCIETY—CHANGE IN AS- 
SESSMENTS. 

A change in assessments, so as to make them conform to the cost of insur- 
ance according to age, made in conformity to the law of experience in 
such matters, is a reasonable change. It is not the fixing of an arbi- 
trary age or class distinction. - 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 
Sedgwick, J., dissenting. 


Appeal from District Court, Lancaster County; Stewart, Judge. 

Action by Philip C. Funk and others against John Stevens, Grand 
Master Workman, A. O U. W., and others. Judgment for defendant, and 
plaintiffs appeal. Affirmed. 


J. C. McReynolds, of Lincoln, and J. L. McPheely, of Minden, and 
Chas. W. Meeker, of Imperial, for appellants. 

E. J. Lambe, of Beaver City, Edw. F. Leary, of Omaha, and John 
Stevens, of Beaver City, for appellees. 


MUTUAL BENEFIT LIFE INS. CO. OF NEWARK, N. J., v. WELCH, 
Ins. Com’r. (No. 9346.)* 


(Supreme Court of Oklahoma. Dec. 24, 1917. On Rehearing, Sept. 
17, 1918. 


, 


(Syllabus by the Court.) 


1. INSURANCE — INSURANCE COMMISSIONER — POWERS — 
FORM OF LIFE INSURANCE POLICY. 


Under the provisions of the Constitution of this state, the Insurance Com- 
missioner is an executive officer, whose official functions pertain alone 
to the execution of the laws of the state as affected by the prin- 
ciples of equity relating to insurance, with no legislative power, but 
with such quasi judicial power as is essential to the performance of - 
the executive duties of his office. 

(a) He must quasi judicially determine, for example, whether a “form” 
of policy of life insurance filed with him as required by section 70, 


* 175 Pac. Rep. 45. 
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“art. 1, c. 21, Laws 1909, p. 346 (section 3473, Rev. Laws 1910), violates 
any applicable state or federal constitutional or statutory provision, 
or the common law, or any principle of equity which would disentitle 
a party to the enforcement of its provisions. 

(b) He can neither add anything to nor take anything from the measure 
of protection afforded the public by the applicable state and federal 
constitutional and statutory provisions, by the common law, and by 
the principles of equity, which must be his sole guide irf determining 
whether he will disapprove such “form” of policy. 


(For other cases, see Insurance, Dec. Dig. § 10,133[1].) , 


} a from District Court, Oklahoma County; John W. Hayson, 
‘udge. 

Action by the Mutual Benefit Life Insurance Company of Newark, 
N. J., a corporation, against A. L. Welch, Insurance Commissioner of the 
State of Oklahoma, to enjoin the latter from disapproving (under Laws 
909, p. 346, the same being section 3473, Rev. Laws 1910) a proposed 
“form” of policy of life insurance to be issued by the former in its 
business as an insurer in Oklahoma. Judgment for defendant upon sus- 
— - his demurrer to plaintiff’s petition, and plaintiff brings error. 

rmed. 


David Kay, Jr., of Newark, N. J.,.and Embry, Crockett & Johnson, of 
Oklahoma City, for plaintiff in error. 

S. P. Freeling, Atty. Gen., R. E. Wood, Asst. Atty. Gen., and T. J. 
McComb, of Oklahoma City, for defendant in error. 


FLOYD v. NEW YORK LIFE INS. CO. (No. 10014.)* 
(Supreme Court of South Carolina. July 4, 1918.) 


5. INSURANCE— LIFE INSURANCE—FALSE STATEMENT IN 
APPLICATION—EVIDENCE. 


In action on life insurance policy, defended on ground of insured’s fraud 
and concealment in stating that he had not consulted any physician 
about an illness not specifically mentioned in application, evidence 
held not to show fraud or concealment. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Common Pleas, Circuit Court of Aiken County; T. S. 
Sease, Judge. 

Action by Harriett L. Floyd against the New .York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


The second paragraph of the answer was as follows: 

That the defendant on, to wit, the 2d day of December, 1912, duly re- 
ceived said application and said statements, representations, agreements, 
and answers, and the report of the physician who examined him, at its 
home office, which is-in the city of New York, where it considered said 
application, and upon consideration thereof said defendant there and then 
believed said statements, representations, declarations, and answers to be 


*96 S. E. Rep. 912. 
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full, complete, and true, and relied and acted, and had a right to rely and 
act, thereon, and upon the faith of the truth thereof there and then ac- 
cepted said application, and on, to wit, the 13th day of December, 1912, 
duly forwarded from its said home office said policies as applied for for 
delivery, subject to an amendment to said applicant’s said application to 
be signed by him, requesting as such amendment that the policies take 
effect as of the 7th day of November, 1912, instead of as of the date of 
said application, and thereupon said applicant duly signed said amend- 
ment and received said policies, which there and then had attached thereto 
a copy of his said application, statements, representations, agreements, and 
answers and of his amendment. 


James H. McIntosh, of New York City, and Thomas & Lumpkin, of 
Columbia, for appellant. 
Hendersons and John F. Williams, all of Aiken, for respondent. 


JACKSON v. LOYAL ADDITIONAL BEN. ASS’N.* 
(Supreme Court of Tennessee. Aug. 6, 1918.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—SUICIDE. 

A nominated beneficiary of a life insurance policy or a benefit certificate 
containing no provision as to effect of suicide may recover where 
assured, being of sound mind, takes his own life, the insurance not 
being procured with intention of committing suicide, especially in 
view of Acts 1907, cc. 441, 457, and Acts 1913, c. 44, § 8. 

(For other cases, see Insurance, Dec. Dig. § 445[1].) 


2. INSURANCE—FRATERNAL BENEFIT INSURANCE—BY-LAWS 

By-Law of a fraternal benefit society avoiding liability upon certificates on 
lives of members committing suicide, but not retrospective in its 
terms, does not apply to a certificate previously issued. 

(For other cases, see Insurance, Dec. Dig. § 719[6].) 


Appeal from Chancery Court, Davidson County; James B. Newman, 
Chancellor. 

Suit by Pearl Jackson against the Loyal ‘Additional Benefit Associa- 
tion. From a decree in favor of the defendant, the complainant appeals. 
Reversed, and decree entered in favor of the complainant. 


Stokes & Stokes, of Nashville, for appellant. 
Aust & McGugin, of Nashville, for appellee. 


* 205 S. E. Rep. 318. 
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THE HOMESTEADERS v. STAPP. (No. 1291.)* 


(Court of Civil Appeals of Texas. Amarillo. June 26, 1918. Rehearing 
Denied, Oct. 9, 1918.) 


1. INSURANCE-— FRATERNAL BENEFICIARY ASSOCIATION — 
HEALTH OF INSURED—EVIDENCE. 

In suit. on benefit certificate, held, on the evidence, that insured, who 
stated in her application as a warranty that she was in robust health 
and free from disease, was not then suffering from pellagra. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — 
QUESTION AS TO HEALTH—CONSTRUCTION. 


A question in application, “Have you consulted or been under the care of 
a physician any time within the past ten years? (explain fully giving 
cause of illness, dates and names and address of all physicians con- 
sulted),” required applicant to answer only as to consultation for 
illness. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


3. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — 
HEALTH OF INSURED—“ILLNESS.” 


Under question in application for benefit certificate as to whether appli- 
cant had been under consultation or care of a physician for any illness, 
sunburn resulting in peeling of skin was not an “illness’; that mean- 
ing more than a temporary and trivial indisposition not substantially 
impairing the health (citing Words and Phrases, Second Series, IIl- 
ness). 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 


4. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
ANSWER AS TO APPLICANT’S HEALTH—QUESTION FOR 
JURY. 

Evidence, in suit on benefit certificate, held not sufficient to justify per- 
emptory instruction for defendant on theory that applicant’s answer 
to question whether she had been under care of physician within ten 
years, and as to cause of illness, physician consulted, etc., was false. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


. 5. INSURANCE — FRATERNAL BENEFICIARY. ASSOCIATION — 


STATEMENTS IN APPLICATION — TRUTH — WAIVER OR 
ESTOPPEL. 

Evidence, in action on benefit certiflacte, held to present a question of 
fact as to waiver or estoppel against a defense based on falsity of 
statement in application as to health by reason of medical examiner's 
approval of, and local agent’s acceptance and forwarding of appli- 
cation. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


6. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
STATEMENTS IN APPLICATION—GOOD FAITH—EVI- 
DENCE. 


Evidence, in suit on benefit certificate, he’d to make a question of fact as 
*205 S. W. Rep. 743. 
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to whether applicant in answering question as to her health and con- 
sultation with physician did so in good faith. 


(For other cases, see Insurance, Dec. Dig. § 825[2]:) 


7. INSURANCE— FRATERNAL BENEFICIARY ASSOCIATION — 
KNOWLEDGE OF AGENT—IMPUTATION TO INSURER. 


Knowledge acquired by an association’s medical examiner and local agent 
in the discharge of their duty in connection with the application, and 
in reporting it to insurer for its information before its final action 
on application, was to be imputed to insurer. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


8. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — 
KNOWLEDGE OF AGENT—ESTOPPEL. 


If both insured and insurer’s examiner and agent knew of falsity of state- 
ment in application and insured was not acting in good faith, and if 
agent acted in collusion with insured, the insured could not claim 
benefit of an estoppel on account of agent’s knowledge. 


(For other cases, see Insurance, Dec. Dig. § 724[3].) 


Error from District Court, Hunt County; Wm. Pierson, Judge. 

Suit by Hubbard R. Stapp against The Homesteaders. Judgment for 
plaintiff, and defendant brings error. 

Judgment reformed and affirmed. 


Locke & Locke, of Dallas, and Dinsmore, McMahan & Dinsmore, of 
Greenville, for plaintiff in error. 
Carpenter, of Greenville, and W. E. Sayle, of Commerce, 
for defendant in error. 
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FIRE, TORNADO, ETC. 


NILES, Collector of Internal Revenue, v. CENTRAL MANUFAC- 
TURERS’ MUT. INS. CO. 


SAME v. OHIO UNDERWRITERS’ MUT. FIRE INS. CO. 
(Nos. 3119, 3120.)* 


(U. S. Circuit Court of Appeals, Sixth Circuit. June 10, 1918.) 


INTERNAI REVENUE—STAMP TAX ON INSURANCE COMPA- 
NIES—MUTUAL COMPANIES. 


A mutual fire insurance company, organized under the law of Ohio, with- 
out capital stock, and insuring property only of its members, is within 
the exemption of Act Oct. 22, 1914, and not subject to the stamp tax 
on its policies imposed thereby, although under the state statute it may 
and does charge a cash premium in advance, and maintains a reserve, 
on which it incidentally earns interest. 


(For other cases, see Internal Revenue, Dec. Dig. 19[1].) 


In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio; John M. Killits, Judge. 

Actions by the Central Manufacturers’ Mutual Insurance Company 
and by the Ohio Underwriters’ Mutual Fire Insurance Company against 
Frank B. Niles, Collector of Internal Revenue for the Tenth District of 
Ohio. Judgments for plaintiffs, and defendant brings error. Affirmed. 


Before Warrington, Mack, and Denison, C. JJ. 


E. S. Wertz, U. S. Atty., of Cleveland, Ohio, and Edwin J. Lynch, 
Asst. U. S. Atty., of Toledo, Ohio, for plaintiff in error. 

Vorys, Sater, Seymour & Pease, of Columbus, Ohio, and H. L. Conn, 
of Van Wert, Ohio, for defendants in error. 

Francis B. James, of Cincinnati, Ohio, amicus curiz. 


Mack, C. J. The two cases are alike, except as to the amounts in- 
volved. The sole questions raised by the demurrers of plaintiff in error 
to the petitions of defendants in error for return of moneys paid under 
duress is whether policies issued by a fire insurance company, incorpo- 
rated under the laws of Ohio, without capital stock or stockholders, doing 
only a mutual fire insurance business, and that only with its members, all 
of whom, and who alone, are its policy holders, must be stamped for one- 
half of one cent on each dollar of premium, under Act Oct. 22, 1914 (38 
Stat. 762, c. 331). 

The precise question is whether such a company comes within the 
exemption clause of the act, reading, “Provided, that purely co-operative 
or mutual fire insurance companies or associations carried on by the mem- 
bers thereof for the protection of their own property and not for profit, 
shall be exempted from the tax herein provided,” notwithstanding that 
under the laws of Ohio, the company (a) is required to and does charge 
a cash premium payable at the time of delivery of the policy; (b) is re- 
quired to and does maintain an unearned premium reserve of a definite 
percentage of the cash premiums on unexpired risks; (c) is permitted to 
and does maintain a surplus in excess of this reserve, as an additional 
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security to the policy holders; (d) earns interest on this reserve and 
surplus by investing them, as required by the law of the state, in interest- 
bearing securities; and (e) for further security of the members makes 
the cash premium in excess of the amount estimated as sufficient for pro- 
tection and payment of losses, paying the member, at the expiration of 
each policy, so much of the cash premium paid by him as is not absorbed 
by losses and expenses. 

The statutes of Ohio authorize the incorporation of at least two kinds 
of mutual fire insurance companies—those like defendants in error, carry- 
ing reserves and requiring premiums in advance of loss; and those which 
levy only such assessments as are necessary to meet specific losses sus- 
tained and specific incidental expenses. But, while there are radical dif- 
ferences in character, both kinds of companies are mutual; both are 
purely co-operative, in that they have no stock or stockholders and in- 
clude in their membership only policy holders; both are carried on by the 
members solely for the protection of their own property, in that neither 
kind insures the property of any one else. 

There is, however, this difference between them: The one class al- 
ways has a safety fund in hand; the other depends upon the personal 
security and solvency of the membership. Surely incidental to the exist- 
ence of such a fund is the interest earned thereon; this interest may 
be conceded to be a profit that ‘accrues to the members from the enforced 
investment, a profit that would not ordinarily be earned by a company that 
levies its assessments solely for immediate distribution. And yet even 
such a company might earn some slight interest on daily bank balances, 
because of the practical impossibility of making immediate distribution of 
daily receipts from assessments. 

While, in companies like defendants in error, the earning of this in- 
terest is more clearly foreseen and contemplated, nevertheless in the one 
class, as in the other, the business is not “carried on” for this incidental 
profit, which merely operates slightly to reduce the cost of protection, to 
diminish the amount to be taken from the premium deposits in order to 
meet losses; the object of the business in each class is, not to undertake 
investments on behalf of the members, but solely to protect more ef- 
fectively the members’ property. 

The distinction drawn in the act is between those mixed mutuals, 
which, though commonly called mutuals, are in fact also doing a non- 
mutual business for profit, and the strictly mutual companies; not be- 
tween the mutuals which carry a reserve and surplus, and those which 
levy assessments only after each loss. A mere incidental profit earned by 
way of interest on its invested safety funds, or on its bank balances, does 
not change the purely mutual character of the company, or indicate that its 
business, though thus earning a profit, is “carried on for profit.” And if 
the text or context of these words could be deemed to create an ambiguity, 
as in our judgment they cannot, the doubt would be resolved in favor of 
the taxpayer; the question is not, as !n Perry v. Norfolk, 220 U. S. 480, 
31 Sup. Ct. 465, 55 L. Ed. 548, that of an alleged contractual exemption 
from general taxation laws, but, as in Eidman v. Martinez, 184 U. S. 578, 
583, 22 Sup. Ct. 515, 46 L. Ed. 697, that of the class of corporations in- 
tended by the act to be included in or exempted from its special tax pro- 
visions. 

Under a similar provision in the Spanish War Tax Act of June 13, 
1898 (30 Stat. 448, c. 448), mutual fire insurance companies like defend- 
ants in error were not required to pay the tax, except in two or three 
sporadic cases; the Treasury rulings in these few cases could not, under 
these circumstances, be deeemd to have established a contrary uniform 
settled practice and contemporaneous departmental construction of the act. 

Judgments affirmed. 


Vol. LII—49. 
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LESH v. ROCK CREEK TP. FARMERS’ MUT. INS. CO. (No. 9663.)* 
(Appellate Court of Indiana, Division No. 1. Oct. 10, 1918.) 


2. INSURANCE — FIRE INSURANCE — PERSONALTY CONTINU- 
OUSLY IN ONE PLACE. 


In fire policies on personalty which from its character and ordinary use is 
kept continuously in one place, as merchandise, machinery in a build- 
ing, household furniture, or stored goods, the location of the prop- 
erty is an essential element of the risk, usually a continuing warranty. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


3. INSURANCE—FIRE INSURANCE—LOCATION OF PROPERTY. 


Where personalty is such that its temporary removal from location speci- 
fied in fire policy is necessarily incident to its use, the case with farm- 
ing utensils, buggies, etc., such use will be presumed to have been in 
contemplation of parties, unless language of policy forbids. 


(For other cases, see Insurance, Dec. Dig. § 327.) 


4, INSURANCE—FIRE INSURANCE — COMPLAINT — LOCATION 
OF PROPERTY. 


Complaint to recover under fire policy for destruction of farming utensils, 
buggies, etc., in described barn and shed, which alleged property was 
not destroyed there, but did not allege barn or shed was usual place of 
keeping it or that it had been taken therefrom in ordinary use, held 
insufficient as failing to show property destroyed was covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 632.) 


Appeal from Circuit Court, Wells County; Wm. H. Eichhorn, Judge. 

Action by Homer A. Lesh against the Rock Creek Township Farmers’ 
Mutual Insurance Company. From judgment for defendant, on demurrer, 
plaintiff appeals. Affirmed. 


A. W. Hamilton, of Bluffton, for appellant. 
Charles E. Sturgis and Robert W. Stine, both of Bluffton, for ap- 
pellee. 


BATMAN, J. This action was brought by appellant against appellee to 
recover a loss under a fire insurance policy. Appellee filed a demurrer to 
appellant's amended complaint which was sustained. Appellant refused to 
plead further, and judgment was rendered against him accordingly. From 
this judgment appellant appealed, and has assigned the action of the court 
in sustaining appellee’s demurrer to his amended complaint as the sole 
error on which he relies. 

The amended complaint alleges in substance, among other things: 
That appellee is a corporation organized under the laws of the state of 
Indiana, and engaged in writing fire insurance on farm property. That on 
April 9, 1909, appellee issued to him a fire insurance policy expiring on 
April 5, 1914. That the consideration for said policy was $43.75, which has 
been fully paid. That said policy covered his property in Rock Creek 
township, Wells county, Ind., in the sum of $3,500. That by its terms ap- 
pellee agreed to reimburse him for loss or damage by fire or lightning, to 
grain, seed, hay, fodder, farming utensils, buggies, carriages, light har- 
ness, and robes, in the sum of $400. That on December 5, 1912, he was 
the owner of 'the following described property of the value of $800, to wit: 


*120 N. E. Rep. 391. 
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One binder, one mower, two-row corn plow, one check rower, one gang 
plow, 1,400 bushels of oats, 3 tons of hay, and many other articles. That 
said property was destroyed by fire on said date, while said policy was 
in ful! force. That said property was described in said policy as being 
located in the west half of the southwest quarter of section 15, township 
27 north, range 11 east, in Wells county, Ind. That he was the owner of 
said land, but was also farming the land of his. mother across the road 
from his said farm at the time said policy was issued, and continued to 
farm the same during the life thereof. That at the time of the issuance 
of said policy, and ever afterwards, until said fire, it was his custom to 
keep his farming utensils, hay, grain, and other personal property, or a 
part thereof, on his mother’s said farm, and in the buildings thereon, which 
facts were known to the officers of appellee when said policy was issued, 
and during the life thereof. That all of the above-named personal prop- 
erty was destroyed on his mother’s said farm, where the same was lo- 
cated when said fire occurred. That immediately after said fire he noti- 
fied the officers of appellee of said loss, who duly visited the premises 
where said fire occurred, and duly appraised the amount of the loss due 
him at $400. That after the loss of said property by fire, and after all the 
facts connected therewith, touching its location when destroyed, were 
fully known to the officers of appellee, he paid the last installment of pre- 
mium on said policy. That on the day of April, 1915, appellee, and 
a large number of its policy holders and officers, met, after due notice had 
been given and received, for the transaction of business at the appointed 
time and place. That a part of the business to be transacted at such 
meeting was the adjustment of his said loss. That all matters pertaining 
to his said loss, including the location of his said property when de- 
stroyed by fire, were fully known to those in attendance. That at said 
meeting a motion was duly made and carried that he be reimbursed for his 
said loss in the sum of $400, and said action was entered of record in the 
minutes thereof. 

A copy of the policy was filed with the amended complaint, and made 
a part thereof as an exhibit; the portion thereof material to a determina- 
tion of the question before us being as follows: 


“By this policy of insurance, the Rock Creek Township Farmers’ Mu- 
tual Insurance Association, in consideration of eight 75/100 dollars-to them 
in hand, paid by the assured hereinafter named, the receipt whereof is 
hereby acknowledged, and one installment note of thirty-five dollars, do 
insure H. A. Lesh of Rock Creek township, Wells county, in the state of 
Indiana, against loss or damage by fire or lightning to the amount of 
thirty-five hundred dollars, for the period of five years as follows: 
* * * On barn and sheds adjoining, $800.00. On grain, seed, hay, fod- 
der, farming utensils, buggies, carriages, light harness and robes therein, 
$400.00. * * * Situated on the west one-half of the southwest quarter, 
section 15, township 27 north, range 11 east, in Wells county, state of 
Indiana.” 


[1-4] Appellee asserts, in the memorandum filed with its demurrer, 
that the amended complaint alleges facts which show that the 
property alleged to have been destroyed by fire was not included 
in, or covered by, the policy of insurance sued on in this ac- 
tion. We will first consider this contention, for , if it be sus- 
tained, the action of the court in its ruling on the demurrer was 
clearly right. In this connection, it shouldbe noted that- the policy itself 
provides for a certain amount of insurance on appellant's barn and shed 
adjoining, and for insurance in the sum of $400 “on grain, seed, hay, 
fodder, farming utensils, buggies, carriages, light harness and robes 
therein,” all situated on a designated tract of land. If there be any vari- 
ance between these provisions, and the allegations of the complaint, the 
former must control. Harrison, etc., Co. v. Lackey (1897) 149 Ind. 10, 
48 N. E. 254; Indiana, etc., Ass’n v. Plank (1898) 152 Ind. 197, 52 N. E. 
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991. It is evident that the word “therein,” as used in the above quotation, 
refers to appellant’s barn and shed located on the designated tract of 
land; but it does not follow that a recovery cannot be had for a loss by 
fire of any of the property named, unless it occurs while situated in such 
barn or shed. The greater weight of authority supports the rule that in 
policies upon personal property, which, from its character and ordinary 
use, is kept continuously in one place, as a stock of merchandise, ma- 
chinery in. a building, household furniture, or goods stored, the location 
of the property designated in the policy is an essential element of the risk, 
and usually a continuing warranty. In such cases, the policies cover the 
goods only so long as they remain in the designated place; and, if they 
are destroyed elsewhere, the insurer is not liable for the loss. But where 
the insured property is of such a charactr that its temporary removal or 
absence from the specified place is necessarily incident to its use and en- 
joyment, such use will be presumed to have been in the contemplation of 
the parties when they made the contract of insurance, unless the lan- 
guage thereof precludes such presumption. In such cases, the location of 
the property is specified in the policy merely to designate its accustomed 
place of deposit, when not temporarily absent therefrom in the course of 
its ordinary use, and, if the property be burned when so absent, the in- 
surer is liable for its loss. Noyes v. Northwestern, etc., Co., 64 Wis. 415, 
25 N. W. 419, 54 Am. Rep. 631; Kinney v. Insurance Society, 159 Iowa, 
490, 141 N. W. 706, Ann. Cas. 1915A, 609; -Holbrook v. St. Paul, etc., Ins. 
Co., 25 Minn. 229; Longueville v. Western, etc., Co., 51 Iowa, 553, 2 N. W. 
394, 33 Am. Rep. 146; McCluer v. Girard, etc., Ins. Co., 43 Iowa, 349, 22 
Am. Rep. 249; Reck v. Hatboro, etc., Co., 163 Pa. 443, 30 Atl. 205; Peter- 
son v. Mississippi, etc., Ins. Co., 24 Iowa, 494, 95 Am. Dec. 748; Everett 
v. Continental Ins. Co., 21 Minn. 76; Benton v. Farmers, etc., Ins. Co., 
102 Mich. 281, 60 N. W. 691, 26 L. R. A. 237 and note; Lathers v. Mutual, 
etc., Ins. Co., 135 Wis. 431, 116 N. W. 1, 22 L. R. A. (N. S.) 848 and note, 
15 Ann. Cas. 659; Joplin v. National, etc., Ass’n, 61 Or. 544, 122 Pac. 897, 
44 L. R. A. (N. S.) note on page 574; 14 R. C. L. p. 955; Vance on In- 
surance, p. 439, et seq. 

In the instant case, the farming utensils, buggies, carriages, light 
harness, and robes, mentioned in that part of the policy quoted above are 
of the latter character, and there is nothing in the contract of insurance to 
exclude the presumption that the parties contemplated that it should be 
removed temporarily from such barn or shed in its ordinary use. Under 
these circumstances, the fact that any of the property last mentioned, cov- 
ered by the policy in suit, was away from the designated barn or shed when 
it was destroyed, would not necessarily preclude a recovery. However, 
appellant has failed to allege facts that bring him within the provisions of 
the rule stated. There are no allegations in the complaint that the prop- 
erty in question was in the barn or shed at the time the policy was is- 
sued, or at any time prior or subsequent thereto. It is not alleged that 
said barn or shed was the usual and accustomed place of keeping said 
property, or that it had been taken therefrom in its ordinary use and 
moved temporarily to the farm where it was destroyed; and there are no 
facts alleged from which such an inference can be properly drawn. The 
complaint on the other hand, expressly alleges that it was appellant’s cus- 
tom to keep such property on the farm, and in the buildings where it was 
destroyed, as the officers of appellee well knew. Under these facts, there 
is a failure to show that the property alleged to have been destroyed was 
included in or covered by the policy in suit. 

Appellant has alleged certain facts in his amended complaint on which 
he attempts to base a waiver of the restrictive clause in the policy with 
reference to the location of the personal property covered thereby. Some 
of these facts, if not all, would be pertinent, if it were shown that the 
policy in suit had covered the property in question, and that a breach of 
warranty was involved; but in a case like this, where the facts alleged 
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fail to show that the property destroyed was covered by the policy sued 
upon, the principle of waiver has no oe Knights & Ladies of 
Columbus v. Shoaf (1905) 166 Ind. 367, 77 N. E. 738. 

It follows that the court did not err in sustaining the demurrer to 
appellant’s amended complaint. 

Judgment affirmed. 


CONNECTICUT FIRE INS. CO. v. SMITH* 
(Court of Appeals of Kentucky. Oct. 11, 1918.) 


INSURANCE—FIRE INSURANCE—NECESSITY FOR LOSS. 


Where insured had parted with his entire title to property before fire, he 
could not recover insurance on buildings burned; a loss being essen- 
tial to recovery. 


(For other cases, see Insurance, Dec. Dig. § 611.) 


Appeal from Circuit Court, Madison County. 
Action by David M. Smith against the Connecticut Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


G. Murray Smith, of Richmond, for appellant. 
Chenault & Wallace, of Richmond, for appellee. 


Mitter, J. In January, 1912, C. W. White contracted to sell and con- 
vey a tract of land containing 32 acres to the appellee, David M. Smith; 
but as J. G. Baxter furnished most of the purchase money, by agreement 
White conveyed the land directly to Baxter and his wife, Hattie Baxter. 
By a writing dated May 17, 1913, J. G. Baxter and David Smith agreed 
that, although Baxter and wife held the legal title to the land, it was 
really so held only for the purpose of securing to Baxter and wife the 
payment of $1,250, which they had supplied toward the purchase money, 
and that if Smith should repay said amount to the Baxters on or before 
January 1, 1914, they agreed to convey the land to Smith. 

Smith having failed to pay his debt within the time specified, the 
Baxters instituted an action on September 17, 1914, to enforce their lien, 
treating the deed from White as a mortgage only. By his answer filed in 
that action on September 17, 1914, Smith admitted the debt and the allega- 
tions of the petition as to the nature of the Baxter title, and conceding 
their lien upon the land to secure the payment of their debt of $1,250, with 
interest. On October 8, 1914, a judgment was entered enforcing the Bax- 
ter lien and directing a sale of the land to pay their debt. On October 30, 
1914, about three weeks after the judgment enforcing the Baxter lien was 
entered, Smith insured a barn located upon the land in question in the 
Connecticut Fire Insurance Company against loss by fire for $400. On 
February 6, 1915, the commissioner sold the land pursuant to the judgment, 
and Smith became the purchaser. at $1,560, but he immediately transferred 
his bid to W. H. Douglas, who was reported to be the purchaser. On 
February 10, 1915, the report of sale was confirmed, and on October 26th 
of that year the commissioner executed to Douglas a deed conveying the 
land to him. In the meantime Douglas had insured the property for his 
own protection in the American Insurance Company. On December 10, 


* 205 S. W. Rep. 585. 
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1915, precisely ten months after the report of sale had been confirmed, 
and about six weeks after the commisioner had conveyed the property to 
Doulgas, the barn was destroyed by fire. It is alleged and shown by the 
proof that Douglas compromised his loss with the American Insurance 
Company for $250. On September 7,°1916, Smith instituted this action 
against the Connecticut Fire Insurance Company to recover for the loss of 
the barn. The company resisted payment upon three grounds: (1) That 
at the time of the application for the insurance Smith did not have the 
sole and unconditional ownership of the land on which the barn was 
located; (2) that in his application Smith failed to advise the company 
of the pendency of the foreclosure proceedings by Baxter; and (3) that 
at the time of the loss Smith had no interest in the property insured. 

The case was tried by the court without the intervention of a jury, 
and, judgment having been entered for the plaintiff for the sum of $500, 
the amount fixed by the policy, the company prosecutes this appeal. We 
have not been favored with a brief for the appellee, and as the court de- 
livered no written opinion, we are not advised as to the ground upon 
which it rested its judgment. 

The policy contained this clause: 

“This indemnity contract is based upon the representations contained 
in the application of even number herewith, and which the assured 
has signed and permitted to be submitted to the company, and 
which is made a warranty and a part hereof; and it is stipu- 
lated and agreed that if any false statements are made in said application, 
or if the assured shall now have or hereafter make or procure any other 
contract of insurance, whether valid or not, or upon the commencement 
of foreclosure proceedings, or in case any change shall take place in the 
title or possession (except by succession by reason of the death of the 
assured of the property herein named), or if the interest of the assured 
be other than unconditional, unincumbered and sole ownership, or if this 
policy shall be assigned, or if the property herein named, or any part 
thereof, shall hereafter be or become mortgaged or incumbered, then in 
each and every one of the above cases, this entire policy shall be null and 
void unless otherwise provided by agreement indorsed hereon.” 

The application contains the following questions and answers: 

5. Title. Have you a warranty deed to the land herein described and 
referred to? Yes. 

“6. Incumbrances. Is the land incumbered? Yes. If so, what 
amount? $1,000. When due? 1, 2, and 3 years. Is the personal property 
incumbered? No. If so, what amount? -No. When due? No. Have 
there been any proceedings for foreclosure? 


It will be observed that Smith failed to say whether any foreclosure 
proceedings on his property had existed or were then pending, although 
the judgment enforcing the Baxter lien had theretofore been entered. 
Marksbury, the agent who took the insurance for the company, stated that 
he had asked Smith if there were any foreclosure proceedings against the 
land, and that Smith said there were not, but that there was a mortgage 
due upon the property for $1,000, when in fact Baxter’s mortgage was for 
$1,250. Marksbury is of the opinion that he failed to write the answer 
relating to the existence of foreclosure proceedings, through inadvertence> 
And, upon cross-examination, Marksbury qualified his statement some- 
what as to the question relating to the existence of foreclosure proceedings 
by saying that he always asked that question of the assured, and did so 
in this instance as to the best of his knowledge. But whatever may be the 
fact as to the representation made by Smith as to his ownership of the 
property, or the existence of foreclosure proceedings against it, at the time 
he made the application, there can be no doubt whatever that he had 
parted with his entire title before the barn was burned. 

So, disregarding the defenses made upon the ground of misrepresen- 
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tation as to title and ownership at the time the policy was issued, or the 
suppression of the pendency of the foreclosure suit, it is sufficient to say 
that as Smith had no title to the barn at the time it was burned, he could 
not have sustained any loss by reason of its destruction. As the land and 
barn had been sold and the proceeds applied to the payment of Smith’s 
debt, the case is the same as it would have been if he had sold his farm 
and put the money in his pocket. In neither case would he have sus- 
tained any loss; and, as loss is the essential basis of a recovery, the judg- 
ment should have gone for the defendant. 
Judgment reversed. 


AMERICAN INS. CO. OF NEWARK, N. J., v. MARTINEK. (No. 70.)* 
(Supreme Court of Michigan. Sept. 27, 1918.) 


2. INSURANCE—FIRE INSURANCE—B ROKER S—CONTRIBU- 
TORY NEGLIGENCE OF COMPANY. 


In an action to recover from an agent the amount of loss an insurance 
company paid on a fire policy which the agent failed to cancel as 
directed, evidence held insufficient to show that the company was 
guilty of contributory negligence in not canceling the policy direct, or 
taking other steps to require the agent to cancel the same. 


(For other cases, see Insurance, Dec. Dig. § 83[2].) 


Error to Circuit Court, Menominee County; Richard J. Flannigan, 
Judge. 

Action by the American Insurance Company of Newark, N. J., against 
Jacob J. Martinek. Judgment for defendant, and plaintiff brings error. 
Reversed, and new _ granted. 


Argued before Oninitilc C. J., and Bird, Moore, Steere, Brooke, Fel- 
lows, Stone, and Kuhn, JJ. 


Sawyer & Sawyer, of Menominee (Thomas Bates, of Chicago, IIl., of 
counsel), for appellant. 
Doyle & Barstow, of Menominee, for appellee. 


Kuan, J. In this action it is sought to recover damages occasioned 
to the plaintiff because of the failure of the defendant, as plaintiff's agent, 
to obey its instructions and cancel a certain fire insurance policy written 
by the defendant in the plaintiff corporation. The case was tried before 
the judge without a jury, who at the close of the testimony filed written 
findings of fact and his conclusions of law, and entered judgment in favor 
of the defendant. The case is brought here by the plaintiff to review the 
conclusions of law of the learned trial judge and the findings of fact by 
him made. 

In order that the case may be fairly understood, it is necessary to set 
forth certain facts. The plaintiff has been lawfully engaged in carrying 
on the business of fire insurance in this state, prior to, on, and ever since 
October 21, 1910, and the defendant conducted a general fire insurance 
agency at Menominee, in this state, where he represents some 35 insurance 
companies, including, during the period of this controversy, the plaintiff in 


"* 168 N. W. Rep. 982. 
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this case. ‘The appointment of the defendant as agent contained the fol- 
lowing: 

“To receive proposals for insurance against loss and damages by fire, 
* * * to fix rates of premiums, and receive moneys for transmission to 
the company, and to countersign, issue, and renew policies of insurance 
signed by the president and secretary of the company, subject to the rules 
and regulations of the company, and such instructions as may from time 
to time be given by its officers and managers.” 


The appointment was not for any specified time, but the right was 
reserved in the company to revoke the appointment at any time. Five 
years before the appointment of the defendant to the agency for the 
plaintiff, the defendant’s predecessor in said agency issued a policy of in- 
surance in said company, insuring one Jule Duquaine against loss or dam- 
age by fire, covering a certain elevator building, the machinery and appli- 
ances therein, and other contents thereof, located at Carney, in said 
county, in the sum of $3,400. This policy had been renewed from year to 
year and was in force when said defendant received and accepted said 
agency for the plaintiff. The defendant thereafter annually renewed the 
said policy until April 17, 1816. On the 8th of April, 1916, the defendant 
filled out and delivered to said insured a policy of insurance insuring said 
property in like amount from April 17, 1916, to April 17, 1917, and on 
the same day reported the transaction to the plaintiff, which report was 
received by the plaintiff on April 10, 1916. On April 11, and again on 
April 27, and on May 9, 1916, the plaintiff wrote to the defendant, disap- 
proving the policy unless revised to cover not exceeding $1,500 on the 
building and equipment, with stock item to equal or exceed that amount. 


The defendant did not reply to any of these letters, and on May 24, 1916, 
the plaintiff wrote the defendant: 


“Assuming from the delay that the assured is not willing to increase 
the grain insurance and cut down the building item, we must ask for the 
return of the canceled policy.” 


On the 9th and 17th days of June, 1916, the plaintiff, by the use of a 
blank form mailed to defendant, and said, among other things, with ref- 
erence to this policy: 7 . 

“As the policy has doubtless been taken up, please return it to this 
office at once. We wish to state that we never give an agent credit for 
the return premium on canceled policies until they are received at this 
office. * * * Trusting we will be favored with the above-mentioned 
policy at once, we remain.” 

On July 3, 1916, a duly authorized special agent of plaintiff wrote to 
the defendant, requesting attention at once and the cancellation and re- 
turn of the policy, and on July 7th, 10th, and 28th a form letter, contain- 
ing in substance what we have quoted above from the other form letter, 
was mailed to, and duly thereafter received by, the defendant. The de- 
fendant in no way replied to any of plaintiff’s letters or notices regarding 
the policy, although he had written a great many policies in the plaintiff 
company, and had canceled the policies when he had been requested so to 
do. The insured property was damaged by fire on July 31, 1916, entailing 
a loss, as established by the proofs and adjustment, which the plaintiff 
was obliged to and did pay, on the 16th day of September, 1916, in the 
sum of $2,801.88, besides the expense of adjustment, amounting to $49.72, 
It is for these two amounts that this action is brought, with interest there- 
on from the date of payment. 

Counsel for plaintiff and appellant in their brief, with reference to the 
rule of law applicable, said as follows: 


“When instructed so to do, it is the duty of an insurance agent to 
cancel a policy of insurance issued by him, and if he fails to cancel, he 
is liable to his principal for the damage sustained by the principal, unless 
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the agent can show some valid reason for his failure to follow his in- 
structions.” 

In reply, counsel for defendant say, referring to this statement of the 
law: 

“So far as the above statement of law goes, it is unchallenged. There 
is no doubt that the above quotation is a correct statement of a rule of 
the law of agency. The difficutly with opposing counsel is that they stop 
short with this one rule of agency, and disregard entirely other and 
equally binding, well-sestled rules of this same law of agency. One need 
not look into a law book to know that, unless a principal had some redress 
against his agent for disobedience of instructions, there would be few 
relations of principal and agent established.” 

But it is insisted that, notwithstanding the acknowledged negligence 
on the part of the defendant, no right of recovery should be had in this 
case, because it is urged that the doctrine of contributory negligence on the 
part of the plaintiff should be invoked, and that if this is done, under the 
findings of fact of the court, the defendant should not be held liable. In 
the findings of fact the following is found: 

“The facts and circumstances of the case justify the inference which 
is drawn that the plaintiff’s general officers knew the defendant had not 
rearranged the insurance or canceled the policy, and in ample time to have 
prevented a loss by cancellation direct.” 


The seventh assignment of error is as follows: 


“The court erred in finding and in refusing to strike therefrom, as 
per plaintiff’s fifth proposed amendment, as follows: ‘But the question 
remains whether he (referring to defendant) could be held for the loss, 
where it appears the plaintiff knew of his disobedience in ample time to 
have avoided loss by cancellation of policy itself,’ because the same, and 
the assumption of facts referred to, is against the clear weight of the 
evidence.” 


[1, 2] It therefore becomes necessary for us, by virtue of section 15, 
c. 18, of the Judicature Act (Pub. Acts 1915, No. 314), to review this 
finding of fact. We cannot agree with the learned trial judge that, under 
the circumstances of this case, the plaintiff should be held guilty of con- 
tributory negligence, or that the doctrine of avoidable consequences can 
be made to apply. The record showed that the defendant had, under the 
instructions of plaintiff, prior to this time canceled a great many policies, 
and he clearly understood it to be his duty, when instructed to do so by 
the plaintiff, and it seems to us that the plaintiff had the right to believe, 
and that the record justifies the conclusion that it did believe, that its in- 
structions as to the cancellation of this policy were being obeyed, for in 
the notice sent by the plaintiff as late as the 28th of July there appeared 
the following: 


“We again call your attention to the fact that we have not as yet 
received policy No. 11173, issued to Jule Duquaine and ordered canceled 
-, 1916, at your agency. As the policy has doubtless been taken up, 
please return it to this office at once.’ 

The defendant did not answer a single one of the letters that he re- 
ceived, but refused to obey the instructions of the plaintiff as to cancel- 
ing the policy. The agent was located hundreds of miles ftom the princi- 
pal, and the only method by which the plaintiff could ascertain whether 
the policy had been canceled was through its agent, who refused to ad- 
vise it whether he had canceled it or not, but, instead of doing so, he 
stubbornly refused and neglected to perform his duty under his appoint- 
ment as the agent of the plaintiff. We are of the opinion that there is 
nothing in the record to warrant the inference that the plaintiff knew 
that the policy was not canceled, but in our opinion the conclusion is 
clearly warranted that they supposed that their positive instructions as to 
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cancellation of the policy had been complied with, and that the plaintiff 
had been refusing to return the canceled policy. A somewhat similar ease 
is found in 102 Kan. 53, 169 Pac. 213, St. Paul Fire & Marine Ins. Co. v. 
Bigger. Another instructive case is London Assurance Corporation v. 
Russell, 1 Super. Ct. Rep. (Pa.) 320, where the court said: 

“In the defendant’s testimony, the plaintiff company is relieved en- 
tirely of any charge of contributing to this loss, as the letters produced 
by the defendant clearly show that the company relied on their first notice 
through their representative, Mr. Calley. The primary obligations of an 
agent, whose authority is limited by instructions, iseto adhere faithfully to 
those instructions in all cases to which they ought properly to apply. He 
is, in general, bound to obey the orders of his principal exactly, if they be 
imperative, and not discretionary; and, in order to make it the duty of a 
factor to obey the order, it is not necessary that it should be given in the 
form of a command. The expression of a wish by the consignor may 
fairly be presumed to be an order. * * * One who receives orders to 
cancel a policy delays their execution at his peril.” 

[3] It is also said by counsel for defendant, as the company retained 
the premium, that fact operated as an estoppel against the plaintiff. We 
do not think there is any merit in this contention, for the defendant testi- 
fied: 

“At the end of the month I make a current statement and send it to 
the company. In 45 days or 50 days thereafter, they draw on me through 
the bank. If I had canceled this Duquaine policy, I would have had to pay 
Mr. Duquaine back his unearned premium, then I would charge that to 
the company, and in my balances I get credit for it.” 

It appeared that the defendant at all times had in his possession the 
entire premiums collected on plaintiff's policies for 2% months, and all 
he had to do was to pay the return premium out of plaintiff’s funds, give 
himself credit for that amount, charge it to the company, and deduct it 
from his next statement, and return the policy in lieu of the cash. With 
him it was simply a matter of bookkeeping. After a careful review of 
this record, we are satisfied that the trial judge erred in rendering a judg- 
ment for the defendant, and a judgment upon these facts should have been 
entered for the plaintiff for the full amount claimed. 

The judgment is therefore reversed, and a new trial granted, with 
costs to the appellant. 


NORD DEUTSCHE INS. CO. OF HAMBURG, GERMANY, v. JOHN 
L. DUDLEY, JR., CO. et al.* 


(New York Supreme Court, Special Term, New York County. August, 
1918.) 


WAR—ALIEN INSURANCE COMPANY—LIQUIDATION—RIGHT 
TO SUE. 

A license under the Trading with the Enemy Act of October 6, 1917, 
authorizes an alien enemy insurance company, in liquidation, to main- 
tain actions designed to bring in assets growing out of its business 
within United States prior to the issuance of such license. 


(For other cases, see War, , Dec. Dig. § 4.) 
“* 172 N. Y. Supp. 154, 
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Action by the Nord Deutsche Insurance Company of Hamburg, Ger- 
many, against the John L. Dudley, Jr., Company and others. On motion 
to permit an alien enemy insurance company to collect, by suit, insurance 
premiums. Motion granted. 


Kellogg & Rose, of New Yor City (L. Laflin Kellogg, of New York 
City, of counsel), for plaintiff. 

William Otis Badger, Jr., of New York City (Joseph Thurlow Weed, 
of New York City, of counsel), for defendant King. 

Wm. F. S. Hart, for defendants John L. Dudley, Jr., Co., Dudley, and 
Meyer. 

Crisp, Randall & Crisp, for defendant Wood. 


McAvoy, J. The plaintiff corporation is concededly an alien enemy 
within the Trading with the Enemy Act of October 6, 1917 (40 Stat. 411, - 
c. 106). Heretofore this court restrained the prosecution of this action 
under the provisions of that act, and the order enjoining further prosecu- 
tion was affirmed on appeal. At the time of the presentation of argument 
on the hearings of the motion and the appeal the plaintiff was operating 
under a liquidating license from the alien property custodian, pursuant 
to the provisions of the Trading with the Enemy Act, permitting it: 

“4, To receive payment of agents’ balances, premiums, reinsurance 
premiums, return premiums, reinsurance claims, salvages and other ac- 
counts due. 5. To pay out any money authorized by the alien property 
custodian, or as hereinafter provided. 6. To receive money, security or 
other property due in respect of insurance or reinsurance business or 
other obligations entered into prior to the date of this license.” 

Subsequently to the issuance of the stay by which further prosecution 
o the action was terminated a new license has been granted providing as 

ollows: 


“(3) To collect and receive premiumis, additional and excess pre- 
miums, agents’ balances, and all claims and demands of whatever nature, 
including subrogation claims, which it now has or may hereafter have, and 
to collect and receive interest, dividends and all other returns on its de- 
posits, securities and investments. * * * (6) To prosecute and main- 
tain actions and suits now pending; to institute, maintain and prosecute 
actions and suits for the enforcement and protection of the rights of the 
company and/or its ‘policy holders and the enforcement of the powers 
granted by this license; and to defend actions or suits, brought against it, 
unless otherwise directed by the alien property custodian; to apply for 
and obtain bonds required in connection with judicial proceedings and to 
execute indeminty agreements in connection therewith.” 


There is doubtless authority now to prosecute and maintain this 
suit, unless the Trading with the Enemy Act under which the alien prop- 
erty custodian assumes to act is itself inhibitive of the grant of such 
license and does not authorize the issuance of permission to prosecute 
and -maintain suits pending. The sections of the act governing the_issu- 
ance of licenses and the powers of an alien enemy corporation to operate 
in pursuance thereof provides that an enemy insurance company doing 
business within the United States may apply to the Preesident for a license 
to continue to do business, and the license, if granted, may contain such 
provisions and conditions regulating the business and the control and dis- 
position of the funds of the company as the President shall deem neces- 
sary for the safety of the United States. Section 4, subd. “a.” In section 
7, however, this authority is limited by the words: 


“Nothing in this act shall be deemed to authorize the prosecution of 
any suit:or action at law or in equity in any court within the United 
States by an enemy or ally of enemy prior to the end of the war, except 
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as provided in section ten hereof: Provided, however, that an enemy or 
ally of enemy licensed to do business under this act may prosecute and 
maintain any such suit or action so far as the same arises solely out of 
the business transacted within the United States under such’license.” Sec- 
tion 7, subd. “b.” 

It is conceded that section 10 does not here apply, and the determina- 
tion of this motion rests upon the construction to be given to the phrase 
“an action arising solely out of the business transacted within the United 
States under such license,” as it affects the suit here pending. The alien 
property custodian submits an affidavit on this motion in which he asserts 
that he considers it for the best interests of the United States to have all 
alien enemy insurance companies liquidated and their business here wound 
up, in order that American policy holders having losses may not be com- 
pelled to sue for each loss sustained. He says that, should the alien 
property custodian take over the assets of a foreign insurance company, 
losses could not be paid under the provisions of the Trading with the 
Enemy Act, except they be reduced to judgments. This condition arises 
from the fact that section 9 of the act permits a payment only with the 
assent of the owner of the property and of all persons claiming any right, 
title, or interest therein. Since the owner of the property is the enemy 
corporation in Germany, and since conceivably every policy holder in the 
United States is interested in the funds, a payment under this provision, 
which is the only provision for voluntary payments in the law, is impos- 
sible. Following this policy, the alien property custodian views the col- 
lecting by suits or otherwise of premium balances due the company, when 
such suits are brought and maintained under the license provided for by 
the Trading with the Enemy Act, and while the alien company’s affairs are 
at all times under his supervision, as of great assistance in facilitating the 
liquidation of alien companies’ affairs. If the business carried on under 
license is in liquidation, and a suit be necessary in connection with such 
liquidation to bring in assets of the alien corporate enemy, it would seem 
that the suit may be said to arise “solely out of the business transacted 
within the United States under such license.” 


The only other possible construction is that suits may be brought for 
such business transactions as arise from the time liquidation begins until 
its end, or the revocation of the license, which would narrow the scope 
of the permission to an exceedingly small compass, since it is not likely 
that anything in the nature of new transactions will arise in the course of 
liquidation, excepting possibly the securing of offices, the employment of 
help, and contracts for services generally aiding the subject of liquidation 
itself. This should not be deemed by a court to be the sole business con- 
templated as being permitted under a license allowing prosecution and 
maintenance of suits, unless the construction is forced by unequivocal 
words. Especially should the court lean toward a construction given to 
the provision by the administrative officer in charge of the execution of 
the provisions of the act, and I do not hesitate to adopt the view on my 
own judgment of the alien property custodian, as set forth in his affidavit, 
that the prosecution and maintenance of suits, so far as the same arise 
solely out of the business transacted within the United States under such 
license, should be construed as permiting the alien property custodian to 
allow an enemy alien corporation in liquidation to go forward with its 
actions designed to bring in assets growing out of its business transacted 
within the United States prior to the issuance of the license. 

The motion will be granted, and the order heretofore made, when the 
license did not permit the company to prosecute and maintain its suits, 
will be vacated. 
Motion granted. 
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CONTINENTAL INS. CO. v. SCHULMAN.* 
(Supreme Court of Tennessee. April 1, 1918.) 


1, INSURANCE—AGENTS—AUTHORITY—PAROL AGREEMENT 
TO INSURE. 


Insurance agents supplied with policies executed in blank by officers of 
the company with authority to negotiate insurance contract, agree 
upon premium rates and insurance terms, and to fill in and deliver 
such policies, may bind the company by a parol agreement to insure. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


2. INSURANCE—AGENTS—AGREEMENT TO INSURE—BREACH 
BY AGENT. 


Where insurance agent, having implied authority to make preliminary 
contract to issue policy, commits breach of such contract, the com- 
pany is liable; the breach being within scope of agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 128[1].) 


4. INSURANCE—AGENTS—AUTHORITY TO MAKE PAROL 
CONTRACT OF INSURANCE—CONSTRUCTION OF COM- 
MISSION. 

Insurance agents’ commission, giving them authority “to countersign, 
issue and renew policies of insurance when signed by the officers of 
the company,” did not expressly authorize them to make parol con- 
tracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


5. INSURANCE—VALIDITY OF PAROL CONTRACT OF INSUR- 
ANCE. 


A parol contract of insurance, in the absence Of statutory inhibition, is 
valid. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


6. INSURANCE—“GENERAL -AGENTS”—AUTHORITY. 

Insurance agents, designated “general agents,” are not by reason of such 
designation substitutes for their employer with authority to do any- 
thing the employer might have done, but must act within apparent 
scope of their authority. 

(For other cases, see Insurance, Dec. Dig. §88.) 


(For other definitions, see Words and Phrases, First and Second Series, 
General Agency or Agent.) 


11. INSURANCE— PAROL INSURANCE CONTRACT—AUTHOR- 
ITY OF AGENTS. 

Where it was customary for insurance agents to bind the company by 
parol contract of insurance for period between application and agent’s 
first opportunity to write up policy, which period ordinarily did not 
extend beyond one or two days and néver beyond a week, a parol con- 

« _ tract for period of more than two months held beyond the agent’s ap- 
parent authority. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 
* 205 S. W. Rep. 315. 
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12. INSURANCE—PAROL INSURANCE—POLICY OF LAW. 


The policy of the law held to be against parol insurance under Thomp. 
Shan. Code, § 3274 et seq., relating to insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


Certiorari to Court of Civil Appeals. 

Action by H. Schulman against the Continental Insurance Company. 
Judgment for plaintiff was affirmed by Court of Appeals, and defendant 
brings certiorari. Reversed, and suit dismissed. 


C. C. Trabue, of Nashville, and Giles L. Evans, of Fayetteville, for 
plaintiff in error. 
Floyd Estill, of Winchester, for defendant in error. 


GreEN, J. This is a suit to recover on a parol contract of insurance 
alleged to have been entered into between Schulman, the plaintiff below, 
and Cowden & Co.; the latter acting for the Continental Insurance Com- 
pany. The contract is said to have covered a stock of goods in the town 
of Fayetteville, which stock was destroyed by fire April 19, 1913, and the 
amount of insurance claimed to have been agreed on was $2,000. 

There was a judgment in favor of Schulman in the trial court which 
was affirmed by the Court of Civil Appeals, and a petition for certiorari 
filed by the insurance company has been granted and the case heard in 
this court. 

Proof was introduced by the plaintiff below tending to show that on 
February 15, 1913, he made a contract with L. E. Cowden of the firm of 
Cowden & Co., agents, at Fayetteville for the Continental Insurance Com- 
pany, whereby the said Cowden, on behalf of the company, insured the 
plaintiff in the sum of $2,000 on the stock of goods referred to above. 
The premium agreed to be paid for this insurance was $29 per annum. 
Schulman testified that he paid Cowden the sum of $10 on account and 
that Cowden assured him at this time, and subsequently, that the stock 
of goods was insured. Schulman stated that he applied to Cowden & Co. 
for his policy several times, but was put off on one pretext and another, 
and was on each occasion told by these agents that he was protected and 
his goods were insured. Although there is such a count in the declaration, 
plaintiff's proof does not tend to show the existence of an executory agree- 
ment to insure at the time of fire, but all his proof indicates the existence 
of a consummated contract of insurance, albeit such contract had not 
been evidenced by a policy. Schulman said that Cowden told him Sherrell 
had looked over the stock and “it was accepted by the company.” He said 
that when he asked Cowden for a policy that Cowden replied, “You are 
insured anyway, don’t bother about it.” “He told me about three times 
after that I was insured.” “You have not got to have the policy, you are 
safe anyway.” 

Mrs. Schulman testified that Sherrell came into the store when Schul- 
man was out and began looking around, and, when she asked what he 
wanted, replied: 

“T just wanted to see the goods and see what stock he carries. We 
insured him, and we wanted to see what stock he carries.” 

Witnesses introduced by plaintiff below testified to admissions of 
Cowden that Schulman’s stock was “insured,” not that there was a promise 
to insure. 

[1] Agents employed to negotiate contracts of insurance, agree upon 
the rates of premium, the terms of insurance, and supplied with polic‘es 
executed in blank by the general officers of the company, with authority to 
fill up and deliver said policies to any one with whom they may make a 
contract, may bind their principal by a parol agreement to insure. 
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[2] Authority to make a preliminary contract to issue a policy of 
insurance is implied necessarily from the other authority conferred on 
such agents. If they breach a contract to issue a policy of insurance, this 
is an act committed within the scope of their authority for which the com- 
pany is liable. These propositions are sustained by the great weight of 
authority. The leading cases are Ellis v. Albany City Fire Ins. Co., 50 
N. Y. 402, 10 Am: Rep. 495; Angell v. Hartford Fire Ins. Co., 59 N. Y. 
171, 17 Am. Rep. 323; Sanborn v. Firemen’s Ins. Co., 16 Gray ( Mass.) 
448, 77 Am. Dec. 419; Sanford v. Orient Fire Ins. Co., 174 Mass. 416, 54 
N. E. 883, 75 Am. St. Rep. 359. The editor of the note, 69 Am. St. Rep. 
143, said that this authority on the part of such insurance agents had never 
been denied except in one case, namely, that of Cockerill v. Cincinnati 
Mutual Ins. Co., 16 Ohio, 148. This observation was made in 1899. We 
have found one later case apparently in harmony with the Ohio case, to 
wit, Benner v. Philadelphia Fire Ass’n, 229 Pa. 75, 78 Atl. 44, 140 Am. St. 
Rep. 706. We think, however, the majority rule is correct. 

But, as stated in the beginning, we have before us a suit on a parol 
contract of insrance, not a suit on a parol contract to insure. 

[3] We have set out some of the plaintiff's evidence. The agents 
deny all this, but we are bound by the verdict of the jury. It should be 
observed, however, that the home office of the company had no knowledge 
of this alleged ‘contract with Schulman. No record or report of such a 
contract was made hy the local agents. They credited the $10 received 
— Schulman on a policy covering his household goods, not involved 

ere. 

Cowden & Co. are called in the record “recording agents” of de- 
fendant insurance company. As such agents, they were supplied with 
policies signed by the executive officers of the company, and they had au- 
thority to effect valid contracts of insurance by countersigning said poli- 
cies and issuing them. 

The commission of Cowden & Co. to act as agents for the insurance 
Company was in the following words: 


“The Continental Insurance Company of the city of New York, does 
hereby nominate and appoint L. E. Cowden and D. C. Sherrell, of Fayette- 
ville, county of Lincoln, state of Tennessee, its agents under firm name of 
Cowden & Company, to effect insurance upon property located within the 
limits or in the vicinity of said city, to countersign, issue and renew poli- 
cies of insurance when signed by the officers of the company, and to con- 
sent in writing to assignments and transfers thereof, and to collect pre- 
miums for transmission to the company. The power hereby conferred is 
subject to the rules and regulations of said company, and to such instruc- 
tions as may from time to time be given by its authorized representatives 
and may be revoked at any time the company may so elect.” 


Proof was introduced going to show a custom on the part of such 
agents as Cowden & Co. to take applications for insurance and make a 
verbal contract binding on their principals from the time of the applica- 
tion until a policy could be written up. These witnesses, however, said 
that there was no custom in the insurance business in Tennessee to carry 
insurance on property under oral contracts; that such parol agreements of 
insurance as we have just mentioned were only intended to be in force 
for a day or two covering the period between the application and a time 
when the agent had an opportunity to write out the policy. The policy 
when written bore the date of the application. One of the agents, testify- 
ing in reference to this custom, stated that the writing of the policy might 
be delayed for a week after the parol agreement of insurance. A week 
was the limit suggested by any witness during which, by this custom, prop- 
erty might be covered under a verbal agreement prior to the issuance of a 
policy. The testimony of this witness indicated that a delay of a week 
in writing the policy was unusual, and ordinarily such a policy was written 
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up on.the same day or the next day after the negotiations were concluded. 

The property in this case was destroyed by fire on April 19, 1913, 
more than two months after this parol insurance is alleged to have been 
effected. 

[4] It is contended by counsel for Schulman that Cowden & Co. had 
express authority, under their commission above set out, to bind defendant 
company by a parol contract of insurance. We do not think this propo- 
sition can be maintained. 

The commission of Cowden & Co. is not materially different from the 
commission of the agent considered in Caldwell v. Insurance Co., 124 Tenn. 
593, 139 S. W. 698, in which case the agent was held not to have express 
authority to bind his principal by an oral contract of insurance. 

The commission herein shows that the agents were authorized to 
effect insurance upon property in the vicinity of Fayetteville, “to counter- 
sign, issue and renew policies of insurance,” etc. We think the phrase 
quoted indicates the manner in which the agents were authorized to effect 
insurance; that is, by countersigning, issuing, and renewing policies. No 
contracts of insurance were contemplated except such as were written and 
incorporated in written policies. 

Both Cowden and the general manager of the insurance company 
testified that Cowden & Co. had no authority to undertake for the com- 
pany parol contracts of insurance. Neither principal nor agents under- 
stood this commission as conferring any such authority on the agents, nor 
is there anything in the record to indicate that any one else ever construed 
the commission as conferring such authority, prior to this suit. 

“So we are satisfied that these Fayetteville agents had no express au- 
thority to bind defendant company by a parol contract of insurance. 

It is urged, however, in behalf of Schulman, that Cowden & Co., were 
general agents of the defendant, and as such general agents had power to 
make oral contracts of insurance for and in behalf of the defendant cover- 
ing property within the territory of said agents. 

[5] It is undoubetdly true that a parol contract of insurance, in the 
absence of a statutory inhibition, is valid. Merchants’ Mutual Ins. Co. v. 
Lynam, 15 Wall. 664, 21 L. Ed. 246; Relief Fire Ins. Co. v. Shaw, 94 U. S. 
574, 24 L. Ed. 291; Joyce on Insurance, § 31; 14 R. C. L. 880; and cases 
collected in notes, 6 Ann. Cas. 524 and 69 Am. St. Rep. 143. 

We may concede therefore that the Continental Insurance Company 
might have made a binding contract of insurance, covering Schulman’s 
property, resting altogether in parol. Whether the Fayetteville agents 
could have made such a contract for the company is altogether a different 
question. 

Our cases do refer to local agents, such as Cowden & Co., as general 
agents. Murphy v. Southern Life Ins. Co., 3 Baxt. (62 Tenn.) 440, 27 Am. 
Rep. 761; Duluth Nat. Bank v. Knoxville Fire Ins. Co., 85 Tenn. 77, 1 S. 
W. 689, 4 Am. St. Rep. 744; A®tna Life Ins. Co. v. Fallow, 110 Tenn. 720, 
77 S. W. 937. 

[6] In designating these representatives of the insurance companies as 
“general agents,” it was not intended to declare that they were to be re- 
garded as substitutes for their principals, empowered to transact all man- 
ner of business, or to do everything their employers might have done. 

This court has said: 


“By a general agency is understood not merely a person substituted in 
place of another, for transacting all manner of business, since there are 
few instances in common use of an agency of that description, but a person 
whom a man puts in his place to transact all his business of a particular 
kind, as to buying and selling certain kinds of wares, to negotiate certain 
contracts, and the like.” Walker v. Skipwith, Meigs (19 Tenn., 502-508 
(33 Am. Dec. 161). . 

In Murphy v. Southern Life Ins. Co., supra, the court quoted with ap- 
proval the following from Bliss on Life Insurance: 
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“Under this definition, * * * the agents of insurance companies who 
are scattered over the county (local agents) would seem to be general 
agents, but not general agents to do all acts connected with procuring ap- 
plications for insurance.” 


Then réferring to the agent whose authority was being therein con- 
sidered, this court said: - 


“If we test the extent of Brown’s power as agent at Nashville by the 
rules laid down in these authorities, we must hold that he had all the 
powers necessary and convenient for the execution of his authority, and 
that the extent of his powers must be- determined by the nature of his 
business and the apparent scope of his employment therein.” Murphy v. 
Southern Life Ins. Co., supra. 

So, although agents like Cowden & Co. are characterized as general 
agents, nevertheless there are limitations on the power of such agents to 
bind their principals. They must act within the apparent scope of their 
authority. 

[7, 8] If an agent usually does certain things respecting his princi- 
pal’s business, or perhaps if similar agents in the same business usually do 
like things, the doing of these things is apparently within the authority of 
such agents, regardiess of their actual or express authority. If, however, 
the agent does a thing unusual or unheard of in his line of business, such 
thing is, of course, apparently beyond the scope of his authority. 

Hence arises this rule of law: 

“A general agent for the management of the business or property of 
his principal has an authority cqextensive in scope with the business in- 
trusted to him, that is, he has implied authority to do in the business, or 
with the property, what is usual and customary to do in the business or 
with the property of the same kind in the same locality; and, in determin- 
ing whether an act is within the scope of such an agent’s authority, due 
consideration is to be given to such matters as the character of the business, 
the manner in which it is usual to carry on such a business, and the man- 
ner in which the particular business has previously been conducted.” 2 
C. J. 643. 

[9, 10] The apparent scope of an agent’s authority is necessarily lim- 
ited by the usage and practice obtaining in the conduct of the particular 
line of business in which he is employed. This is true whether he be the 
chief executive officer of a corporation (Bank v. Bank, 132 Tenn. 152, 177 
S. W. 74), or a mere traveling salesman (Nixon Mining Drill Co. v. Burk, 
132 Tenn. 481, 178 S. W. 1116, L. R. A. 1916C, 411; Somerville v. Gullett 
Gin Co., 137 Tenn. 509, 194 S. W. 576). 

As we have heretofore seen, the evidence in this case shows that it was 
usual and customary for insurance agents such as Cowden & Co. to un- 
dertake parol contracts of insurance binding their principals for the period 
between the application and the agent’s first opportunity to write up the 
policy. 

The proof shows that this period was ordinarily not more than a day 
or two. It never extended beyond a week. 

[11] How then can it be said to have been within the apparent scope 
of the authority of Cowden & Co. to bind the defendant company by a 
parol contract of insurance for a period of more than two months? There 
is no justification in the record for such a conclusion. On the proof be- 
fore us such an undertaking would have been extraordinary. 

But it is argued that Cowden & Co. from time to time told Schulman 
that he was insured when he made demands for his policy. This is be- 
side the case. 

Suppose these agents did make such statements to Schulman. The 
insurance company had no knowledge of the statements. Making these 
statements neither added to the powers of the agents, nor widened the 
apparent scope of their authority. - 


Vol. LIT—50. 
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Statements like these may serve to render agents personally liable to 
the insured who has been deceived by them, but it is difficult to understand 
how the rights of the principal, altogether in ignorance thereof, could be 
affected by such asseverations, no matter how often repeated. 

[2] We have several comprehensive statutes in Tennessee which un- 
dertake to regulate the insurance business in many of its details. These 
statutes are collected in Thompson-Shannon’s Code, § 3274, et seq. A 
perusal of this legislation clearly indicates the policy of our lawmakers to 
be against parol insurance. It is assumed in our laws that all contracts of 
insurance are to be written, and provisions are made for regularity and 
uniformity in such contracts, and there are numerous other provisions in 
our statutes hard to reconcile with the legal existence of parol insurance. 

But these questions are not before us, since we are satisfied, after a 
careful examination of the record, that the parol contract of insurance re- 
lied on by the plaintiff herein was beyond the actual authority and beyond 
the apparent authority of the agents. Accordingly, such contract was not 
binding on defendant insurance company, and the court erred in refusi ing 
to direct a verdict in the company’s behalf. 

It results that the judgment of the Court of Civil Appeals and of 
the trial court will be reversed, and the suit dismissed. 


HOLLAND et al. v. DOKE. (No. 76.)* 
(Supreme Court of Arkansas. July 1, 1918.) 


3. INSURANCE—VALIDITY OF POLICY—-OWNERSHIP OF 
PROPERTY 

An insurance nelicy written in the name of an administrator is notice to 
insurer of insured’s qualified interest, so that the policy is not void be- 
cause of a clause therein declaring forfeiture if interest be other than 
sole ownership. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 


Appeal from Circuit Court, Benton County; Jos. S. Maples, Judge. 

Proceedings for settlement of annual accounts by W. J. Doke, ad- 
ministrator of estate of R. D. Massey. From a judgment of circuit court 
affirming a judgment of the probate court confirming the settlement, Mrs. 
Charles Holland and others, heirs and distributees, appeal. Affirmed. 


Ira D. Oglesby, of Ft. Smith, for appellants. 
L. H. McGill, of Bentonville, and F. G. Lindsey, of Little Rock, for 
appellee. 


* 205 S. W. Rep. 648. 
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NEW HAMPSHIRE FIRE INS. CO. v. UTTERBACK, District Judge, 
et al. (No. 32628.)* 


(Supreme Court of Iowa. Oct. 18, 1918.) 


1. INSURANCE—IFFOREIGN COMPANY—PROCESS. 


Where foreign insurance corporation filed its consent with insurance com- 
missioner to service of original notice upon him in its behalf, he be- 
came its agent for that purpose. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Certiorari to District Court, Polk County; Hubert Utterback, Judge. 
Certiorari proceedings to the district court of Polk county. Ruling of 
defendant affirmed. 


Stipp, Perry, Bannister & Starzinger, of Des Moines, and O. M. Slay- 
maker, of Osceola, for plaintiff. 
Cosson & Francis, of Des Moines, for defendants. 


*169 N. W. Rep. 46. 


GRANT vy. PATRONS’ ANDROSCOGGIN MUT. FIRE INS. CO-* 
(Supreme Judicial Court of Maine. Sept. 23, 1918.) 


INSURANCE—VALIDITY OF POLICY—INTEREST OF INSURED 
—CHANGE OF INTEREST—NOTICE—EVIDENCE. 

Plaintiff, in an action to collect on an insurance policy, heid to have 
sustained the burden of proving that the insurer had notice of the 
change of interest in the property made by giving a mortgage. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Report from Supreme Judicial Court, Waldo County, at Law. 
Action by Geneva A. Grant against the Patrons’ Androscoggin Mutual 
Fire Insurance Company. Case reported. Judgment for plaintiff. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, and 
Dunn, JJ. 


Fellows & Fellows, of Bangor, for plaintiff. 
Tascus Atwood, of Auburn, for defendant. 


“* 104 Atl. Rep. 625. 
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JOHNSON et al. v. WILLIAMSBURGH CITY FIRE INS. CO. 
(No. 14757.)* 


(St. Louis Court of Appeals. Missouri. Argued and submitted Feb. 6, 
1918. Opinion Filed March 5, 1918. Rehearing Denied July 24, 1918.) 


1. INSURANCE—FIRE INSURANCE—TITLE OF INSURED. 


Fire policy conditioned to be void if insured’s interest were other than as 
stated was not affected by an executory contract by which a trustee 
was to sell the property and divide the proceeds equally between in- 
sured and his former wife, since it did not, until executed, affect the 
ownership of the property insured. 


(For other cases, see Insurance, Dec. Dig. § 238[2].) 


2. INSURANCE-—FIRE INSURANCE—ACTIONS—EVIDENCE—AD- 
MISSIBILITY. 


Agreement of owner of house insured that, if trustee under deed sold the 
house, he should dispose of the proceeds in a certain manner, did not 
make his interest in the premises anything other than sole and uncon- 
ditional ownership, nor avoid liability of the insurer under a policy 
conditioned against liability if insured’s interest were other than sole 
and unconditional. 


(For other cases, see Insurance, Dec. Dig. § 238[2].) 


3. INSURANCE—FIRE INSURANCE—VEXATIOUS REFUSAL TO 
PAY—EVIDENCE—ADMISSIBILITY. 

In action on fire policy where the insurer set up want of notice of claim by 
other persons, a clause in insured’s affidavit to the effect that a claim 
presented by certaina others was unjust was not admissible to show 
that there was no vexatious refusal to pay, in the absence of showing 
that any claim was presented on behalf of such others. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


4. INSURANCE—FIRE INSURANCE—VALUE OF GOODS. 

In an action on fire policy, the fact that the insured stated that the fur- 
niture was new, when in fact it was old, was immaterial, in view of 
Rev. St. 1909, § 7020, providing that the insurer shall not deny that the 
property insured was at the time of the issuing of the policy worth the 
full amount for which the property was insured therein. 


(For other cases, see Insurance, Dec. Dig. § 281.) 


j saree from Circuit Court, Lincoln County; Edgar B. Woodfolk, 
udge. 

“Not to be officially published.” 

Action by Rufus W. Johnson and others against the Williamsburgh 
City Fire Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Sutton & Huston, of Troy, and Bruce Barnett, of Kansas City, for 
appellant. 

R. H. Norton, Avery & Dudley, and Creech & Penn, all of Troy, for 
respondents. 





* 205 S. W. Rep. 226. 
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THRESS v. ZEMPEL.* 


(Supreme Court of North Dakota. July 19, 1918. Rehearing Denied 
Sept. 24, 1918.) 


(Syllabus by the Court.) 


INSURANCE—LOSS OF MORTGAGED PROPERTY—RIGHT TO 
INSURANCE MONEY. 


As a mortgagee in possession of a livery barn, defendant insured it 
for $1,000, charging the premiums paid to the rents and profits of the 
barn. For the loss of the barn by fire, defendant received a draft for 
$1,000 payable to himself and the plaintiff, the owner of the property. 
Under the facts presented, it is held that the trial court should have di- 
rected a verdict for the plaintiff for the insurance. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from District Court, Hettinger County. 
Action by Otto Thress against F. W. Zempel. Verdict for defendant, 
and, from an order granting a new trial, he appeals. Affirmed. 


Jacobsen & Murray, of Mott, for appellant. 
W. F. Burnett, Thos. H. Pugh, and Otto Thress, all of Dickinson, for 
respondent. 


*169 N. W. Rep. 79. 











MERCHANTS’ & MFRS.’ LLOYDS’ INS. EXCH. et al. v. SOUTHERN 
TRADING CO. OF TEXAS. (No. 8824.)* 


(Court of Civil Appeals of Texas. Ft. Worth. April 6, 1918. Rehearing 
Denied June 15, 1918.) 


1. INSURANCE — ACTION ON POLICY—PARTIES —“UNINCOR- 
PORATED ASSOCIATION.” 


A Lloyd’s association, issuing policies of insurance signed by a number of 
underwriters, the names of whom are attached to the policy, the lia- 
bility of each being fixed at a certain percentage of the loss, consti- 
tutes an “unincorporated association” within Vernon’s Sayles’ Ann. 
Civ. St. 1914, art. 6149, providing that unincorpoarted joint-stock com- 
panies may be sued by their company names. 

(For other cases, see Insurance, Dec. Dig. § 13.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Association. ) 
2. INSURANCE—ACTION ON POLICY—PARTIES. 


A Lloyd’s association doing business in the state by issuing policies signed 
by numerous underwrtiers may, under Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 6149, be sued in its distinguishing name and individual un- 
derwriters may be joined. 


(For other cases, see Insurance, Dec. Dig. 609.) 
* 205 S. W. Rep. 352. 
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3. INSURANCE—ACTION ON POLICY—LIABILITY OF UNDER- 
WRITERS. 


Where underwriters signed an insurance policy as members of an unin- 
corporated association, their liability to the insured is that of partners, 
in view of Vernon’s Sayles’ Ann. Civ. St. 1914, art. 6151, making mem- 
bers of unincorporated companies individually liable in suits against 
such companies, and article 6126, excepting the business of insurance 
from limited partnership laws, although the policy limited the liability 
of each one to a certain percentage of the loss. 


(For other cases, see Insurance, Dec. Dig. 609.) 


4. INSURANCE—ACTION ON POLICY—PARTIES—JOINT AND 
SEVERAL JUDGMENTS. 


In a suit on an insurance policy signed by numerous underwriters, where 
their attorneys in fact have executed a bond to pay off any judgment 
against the company, every member of the company was bound by a 
joint and several judgment in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. 609.) 


5. INSURANCE — ACTION ON POLICY —EVIDENCE--SUFFI- 
CIENCY—“PREMISES.” 


In a suit on a fire insurance policy, which defendant alleged insured had 
breached by failing to keep a set of books containing a record of the 
property on the premises, as provided by the policy, evidence he’d suf- 
ficient to support a finding that insured did keep the requisite books; 
“premises” including not only buildings, but land upon which they 
are situated. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


(For other definitions, see Words and Phrases, First and Second Series, 
Premises. ) 


6. INSURANCE—POLICIES—CONSTRUCTION. 


In construing policies of insurance, the language used in them must be 
liberally construed in favor of the assured, so as not to defeat -his 
claim to indemnity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—ACTIONS ON POLICY—DEFENSES. 


In a suit on a fire insurance policy, wherein defendant alleged the insured 
had failed to keep a set of books as provided for in the policy, such 
failure did not defeat the right to recover, in view of Act April 2, 
1913 (Act 33d Leg. c. 105) § 1 (Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4874a), proyiding that no breach of any warranties or conditions 
shall avoid the policy unless such breach contributes to bring about the 
destruction of the property. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


8. INSURANCE — POLICIES—PROMISSORY WARRANTIES-—DE- 
FENSES. 


Act April 2, 1913 (Acts 33d Leg. c. 105) § 1 (Vernon’s Sayles’ Ann. Civ 
St. 1914, art. 4874a), providing that no breach of any warranties or 
conditions shall avoid an insurance policy unless such breach contrib- 
utes to bring about the destruction of the property, includes all prom- 
issory warranties, and promissory warranties, breach whereof could, in 
no. event, contribute to or bring about loss under the policy, are not 
impliedly excluded from the effect of the statute. 


(For other cases, see Insurance, Dec. Dig. § 304.) 
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12. INSURANCE—ACTION ON POLICY—COSTS. 

In an action on a fire insurance’policy, underwritten by numerous parties, 
some of whom were not served, costs incurred in attempting to serve 
such parties were improperly taxed to defendant, although plaintiff 
prevailed in the suit since they were not necessary parties. 

(For other cases, see Insurance, Dec. Dig. § 675.) 


Buck, J., dissenting in part. 


Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 

Suit by the Southern Trading Company of Texas against the Mer- 
chants & Manufacturers’ Lloyds’ Insurance Exchange and others. From 
a decree for plaintiff, defendants appeal. Affirmed. 


a Stone & Wade and E. H. Ratcliff, all of Ft. Worth, for ap- 
pellants. 

S. C. Rowe, of Ft. Worth, and Thos. H. Ball, of Houston, for ap- 
pellee. 


ZETNA INS. CO. v. ASTON.* 
(Supreme Court of Appeals of Virginia. Sept. 19, 1918.) 


2. INSURANCE—PROOFS OF LOSS—FALSE STATEMENTS— 
QUESTION FOR JURY. 

Whether insured made false statements in making his proofs of loss un- 
der a fire insurance policy was a question for the jury under all the 
facts and circumstances of the case. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE— FIRE INSURANCE— FORFEITURE — AGREE- 
MENT TO ASSIGN. 


Under a fire insurance policy, void if assigned before loss, a mere agree- 
ment to assign it will not work a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 344.) 


4. INSURANCE--FIRE INSURANCE—INTEREST IN PROCEEDS 
OF POLICY—ASSIGNMENT. 

After a risk has terminated by fire the insured’s interest becomes a chose 
in action, which he may assign without the consent of the insurer, 
notwithstanding clause forbidding assignment without consent of in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 343.) 


5. INSURANCE-—FIRE INSURANCE—RIGHT OF POSSESSION. 


If, at the time of a fire, there had been no change in the title and owner- 
ship of the property, it necessarily follows that there had been no 
change in the right of possession, as distinguished from mere occu- 
pancy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 


*96 S. E. Rep. 772. 
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8. INSURANCE—FIRE INSURANCE—CHANGE OF POSSESSION. 


The change of possession, contemplated by a policy making it voidable on 
a change of possession without the insurer’s consent, is a change in 
the lawful right of possession, as distinguished from mere occupancy. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 


9. INSURANCE— EXCHANGE OF PROPERTY BY INSURED — 
RIGHT OF RECOVERY. 


After the contract for exchange of properties, which the insured could 
not enforce, and by which the other party was not bound, the insured 
might recover for a loss under a fire insurance policy, though the 
other party had possession, and had paid as much as one-fifth of the 
agreed price. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


os 
10. INSURANCE—FIRE INSURANCE—CHANGE OF OCCUPANCY 
—INCREASE OF HAZARD—QUESTION FOR JURY. 
Under a fire insurance policy permitting a change of occupants without an 
increase of hazard, it is for the jury to determine whether a change in- 
creased the risk. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


11. INSURANCE—FIRE INSURANCE—RECOVERY ON POLICY— 
INTEREST OF BENEFICIARY. 

A mere contract to sell insured property on conditions does not affect the 
validity of the policy, and for a loss before performance of the condi- 
tions insured may recover, though the conditions are subsequently 
performed, and, if it was agreed to assign the policy to the purchaser 
the judgment will inure to his benefit. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 


12. INSURANCE—FIRE INSURANCE—SALE OF PROPERTY—RE- 
COVERY—RIGHTS OF PURCHASER. 

Though, under Code 1904, § 2860, a party in possession of insured prop- 
erty, who was to receive an assignment of the policy, might have sued 
in his = name, his failure to do so would not bar a recovery for 
his benefit 


(For other cases, see Insurance, Dec. Dig. § 624[4].) 


13. INSURANCE—JUDGMENT. 

Where insured recovered in suit for benefit of party in possession of in- 
sured property, who was to receive an assignment of the policy, the 
judgment might be marked and rendered for the latter’s benefit even 
after verdict. 


(For other cases, see Insurance, Dec. Dig. § 672.) 


Error to Corporation Court of Bristol. 

Motion for judgment upon a fire insurance police by W. H. Aston 
against the 7Etna Insurance Company. Verdict for plaintiff, motion to set 
aside the verdict overruled, and judgment for plaintiff, and defendant 
brings error. Affirmed. 
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CARNATION LUMBER & SHINGLE CO. v. TOLT LAND CO. et al. 
(No. 14816.)* 


(Supreme Court of Washington. Sept. 30, 1918.) 


2. INSURANCE— OPTION TO PURCHASE—RIGHT TO INSUR- 
ANCE MONEY. 


Where lease covering land, mills, and machinery, and embodying option. 
to purchase, was made, mortgagee bank indorsing consent, and fire 
policies, pursuant to lease, were made out in names of lessor, bank, 
and lessee, and the property was damaged by fire, lessee’s assignee, 
having exercised option to purchase, is entitled to insurance money. 

(For other cases, see Insrance, Dec. Dig. § 582.) 


Department 2. Appeal from Superior Court, King County; Boyd J. 
Tallman, Judge. 

Suit by the Carnation Lumber & Shingle Company, a corporation, 
against the Tolt Land Company, a corporation, the National City Bank of 
Seattle, J. W. Maxwell, and others, wherein the Tolt Townsite Company, 
a corporation, intervened. From a decree dismissing the complaint, plain- 
tiff appeals. Reversed, and case remanded, with instructions to enter de- 
cree for plaintiff. 


Edgar C. Snyder and Farrell, Kane & Stratton, all of Seattle, for 
appellant. 

J. A. Coleman, of Everett, S. H. Kelleran, of Seattle, Jesse Simmons, 
of Tolt, and Almon Ray Smith and Piles & Halverstadt, all of Seattle, 
for respondents. 


*175 Pac. Rep. 331. 


—— 
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ACCIDENT AND HEALTH. 


LICKLEIDER v. IOWA STATE TRAVELING MEN’S ASS’N. 
(No. 30036.) * 


(Supreme Court of Iowa. Sept. 30, 1918.) 


INSURANCE—VIOLENT AND EXTERNAL MEANS—ACCI- 
DENTAL INJURY. 

Under a policy covering injury by external, violent, and accidental means, 
insured, who while pulling a tire from an automobile slipped and fell 
when it suddenly loosened, sustained an accidental injury from an 
accidental, external, and violent means. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from District Court, Polk County; C. A. Dudley, Judge. 
On rehearing. Former opinion modified. 
For former opinion, see 166 N. W. 363. 


C. L. Nourse, of Des Moines, for appellant. 
Sullivan & Sullivan, of Des Moines, for appellee. 


Per Curtam. A petition for rehearing has been submitted in the 
above-entitled case, and, upon further consideration thereof, it is ordered 
that all that portion of the opinion filed therein beginning with and fol- 
lowing the sentence, “When a person engaged in some act or work of an 
ordinary and legitimate character is by some unforeseen and unexpected, 
or perhaps inexplicable, chance or contingency subjected to injury or 
death, it savors strongly of the absurd to say that the cause which pro- 
duced this result was not accidental, but his own voluntary act,” be with- 
drawn, and that in lieu thereof the following be substituted: 

It is manifest from what we have said, that the injury was accidental. 
To come within the terms of the policy, such accident must have been ex- 
ternal and violent. Myrtle Caldwell was asked on cross-examination: 
“Did you notice Mr. Dunbar slip, did you? A. Only when the tire came 
off. It came off suddenly with a jerk.” If then Dunbar in pulling the tire 
from the wheel slipped as might be found from this testimony, and fell in 
consequence thereof, the jury might have concluded, not only that the 
injury was accidental, but that it was due to slipping as the wheel came 
off, and that this was accidental means. No argument is required to dem- 
onstrate that such means might have been found external and violent. 
For the reason stated, we are of the opinion that the trial court erred in 
directing a verdict, and the judgment is reversed. 

The reporter in publishing will correct the opinion accordingly. With 
this modification of the opinion, the petition for rehearing is overruled. 


Preston, C. J., and Ladd, Evans, Gaynor, Salinger, and Stevens, JJ., 
concur. 


*168 N. W. Rep. 884. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


DENECKE v. WEST et al. (No. 31993.)* 
(Supreme Court of Iowa. Oct. 18, 1918.) 


4. INSURANCE—PREMIUMS—PAYMENT TO AGENT. 
Payment of premium to insurer’s authorized agent is payment to insurer. 
(For other cases, see Insurance, Dec. Dig. § 186[3].) 


Appeal from District Court, Linn County; John T. Moffitt, Judge. 

Action at law to recover upon a surety bond. There was a directed 
verdict for the plaintiff, and from the judgment rendered thereon the de- 
fendants appeal. Affirmed. 


Coffin & Rippey, of Des Moines, and Redmond & Stewart, of Cedar 
Rapids, for appellants. 


Barnes, Chamberlain & Hanzlik, of Cedar Rapids, for appellee. 
* 169 N. W. Rep. 97. 


BRENN v. FARMERS’ ALLIANCE INS. CO. (No. 21714.)* 
(Supreme Court of Kansas. Oct. 12, 1918.) 


(Syllabus by the Court.) 

1. INSURANCE—FIRE INSURANCE—BY-LAW—EIVE STOCK. 

A by-law of a mutual fire insurance company is held to mean that, where 
a policy is written on live stock, and the risk on each head is not other- 
wise stated, each is to be regarded as separately insured for a numeri- 
cally proportional part of the entire amount named. 

(For other cases, see Insurance, Dec. Dig. § 166.) 


3. INSURANCE—FIRE INSURANCE—AGENT’S CONSTRUCTION 
OF BY-LAW—REFORMATION. 

Where the statute provides that the by-laws of a mutual insurance com- 
pany shall be made a part of every policy issued, the fact that the 
agent who solicited the insurance made an incorrect statement con- 
cerning the force of a by-law, through a mistaken opinion as to its 
meaning, will not form a basis for a reformation of the contract to 
conform to such erroneous conception. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—FIRE INSURANCE—LIVE STOCK—BY-LAW. 


A change in such by-law by the elimination of a provision that in no 
event should the company’s liability exceed the market value of the 
animal lost is he/d not to have had any effect upon the rights of the 
parties involved in this action. 


(For other cases, see Insurance, Dec. Dig. § 152[2].) 
*175 Pac. Rep. 383. 
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Appeal from District Court, Stafford County. 

Suit by A. J. Brenn against the Farmers’ Alliance Insurance Company. 
Case heard from an agreed statement of facts and judgment for plain- 
tiff, and defendant appeals. Reversed, and cause remanded, with directions. 


, S. H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for ap- 
pellant. 
Robert Garvin, of St. John, for appellees. 


LIVERPOOL & LONDON & GLOBE INS. CO., Ltd., v. BIGGERS et al. 
(No. 6426.)* 


(Supreme Court of Oklahoma. Sept. 10, 1918.) 


(Syllabus by the Court.) 


1, INSURANCE—BOND OF AGENT—COMMISSIONS ADVANCED 
—PREMATURE ACTION. 


Among the covenants of an insurance agency bond was the following: 
“And it is further understood and agreed that he [the agent] shall 
make good and pay to this company all commissions advanced on 
notes where such notes or any part of them become due and are not 
paid for a period of two years after the severing of his connections 
with this company.” Held, in an action on the bond brought to re- 
cover commissions advanced on policies for which the agent had taken 
premium notes, and which notes though due were unpaid, that such 
action was not prematurely brought, when commenced within two 
years from the maturity of the unpaid notes and from the termination 
of the agency. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


2. INSURANCE—BOND OF AGENT—ACTION—“FOR.” 

The preposition “for,” as used in the paragraph above quoted, being used 
in connection with time, means “during” the period of two years after 
the termination of the agency. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 

(For other definitions, see Words and Phrases, First and Second Series, 
For.) 


Kane and Rainey, JJ., dissenting. 


Error from Superior Court, Pottawatomie County; George C. Aber- 
nathy, Judge. 

Action by the Liverpool & London & Globe Insurance Company, Lim- 
ited, against Richard F. Biggers and others. Judgment for defendants, 
and plaintiff brings error. Reversed and remanded. 


Scothorn, Caldwell & McRill and George B. Rittenhouse, all of Okla- 
homa City, for plaintiff in error. 
Charles E. Wells, of Shawnee, for defendant in error. 


~ #175 Pac. Rep. 242. 
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SUTHERLAND v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 14834.)* 


(Supreme Court of Washington. Sept. 25, 1918.) 


INSURANCE — PHYSICIANS AND SURGEONS—INJURIES TO 
PATIENTS—“ERROR OR MISTAKE”—“LIABILITY IMPOSED 
BY LAW.” 


A policy indemnifying the surgeon against loss from “liability imposed by 
law” on account of bodily injuries suffered by a patient in consequence 
of any “malpractice, error, or mistake of the assured in the practice 
of his profession,” covered a judgment for damages obtained by pa- 
tient for injury due to the surgeon’s failure to remove all gallstones 
and all causes of disease under a special agreement. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Department 2. Appeal from Superior Court, Spokane County; Wm. 
A. Huneke, Judge. 

Action by James Sutherland against the Fidelity & ‘Casualty Com- 
pany of New York, a corporation. Judgment for defendant, and plaintiff 
appeals. Reversed and remanded, with instructions. 


McCarthy & Edge and George D. Lantz, all of Spokane, for appellant. 
Davis & Heil, of Spokane, for respondent. 


*175 Pac. Rep. 187. 
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TOPICAL INDEX. 
From July to December, 1918, inclusive. 





I. Control and Regulation in General. 
(2) Rule of Code 1907, Section 4579, is not imposed upon bonds of in- 


demnity assuring fidelity of employees in particular service, . 
which are not sort of “insurance contracts’ meant. Illinois 
Surety Co. et al. v. Donaldson (Ala.)........... e606 bee @ KES Be 608 


(4) Rating Act prohibiting discrimination in fire insurance. rates between 
risks where hazards are equal, does not repeal statute prohibiting : 
reduced rate contribution clause upon all policies except those 
on personal property in cities having a population of 100,000 or 
more, there being no inconsistency, because of difference between 
protection offered property in cities of such size and that afforded 
property in smaller cities and rural communities. State ex rel. 
Waterworth et al. v. Clark, Acting Superintendent of State Ins. 
Dent: ile.) cvcccocarvcdvse . eisc'e.b e Kwek eis G6k< oe Rew eee see 570 
The words ‘‘charges and credits” mean hazards of ‘fire ‘ana ‘protection 
against fire, the charges and credits being based on nearness and 
nature of exposure, and whether building containing property 
insured is below or above fixed standard. State ex rel. Water- 
worth et al. v. Clark, Acting Superintendent of State Ins. Dept. 
CHGs) — cieccdvcccccccsbts sevonsoencenss can Se evespesesvevsceene 570 
(5) In case of death of two or “more persons in common disaster, there is 
no presumption either of servivorship or simultaneous death and 
under policy where wife was to get proceeds if living on death of 
husband, otherwise to husband’s representatives, burden was upon 
representative of wife to show that she ern husband. 
McGowin v. Menken (N, Y.)...ccescccccecees cenesostecncs SSO 
License under Trading with the Enemy Act of October 6, ”1917, author- 
izes an alien enemy insurance company, in liquidation, to main- 
tain actions designed to bring in assets growing out of its 
business within United States prior to issuance of such license. 
Nord Deutsche Ins. Co. of Hamburg, Germany, v. John L. reyes 
Shee Cu OB Bh. CNe  Bedire se vcedcins bine Chg CEe sw west 652 
(7) The statute requiring 3 per cent of gross ‘income from domestic “lite 
companies, deemed a commutation tax, and so is not invalid as 
imposing a burden on interstate commerce, though applying to 
domestic company carrying on large foreign investment business 
involving shipments of securities, correspondence, etc., beyond 
the state. Northwestern Mut. Life Ins. Co. v. State of Wisconsin ise 
CH. GB) cntccsasenedccuses cececee 
Statute—construction—Acts 1914, “ce. 197 and “Acts i9i4, ‘c. "528, ‘were not 
repugnant to each other, there being nothing to indicate that the 
later act was intended to amend the Code section as amended 
by prior act, both acts were valid and subsisting. Mayor, etc., 
of one v. German-American Fire Ins. Co. of Baltimore City. ses 
Laws 1917, c. 79, leveying a license fee of 1 per cent of net income 
on every corporation engaged in business in state, by general 
repealing clause does not repeal Rev. Codes, Sec. 4017, providing 
that all insurance corporations, as specified, before commencing 
business shall be required to secure license, paying therefor 
certain fees—license fee of 1 per cent of net income on every cor- 
poration engaged in business in state, does not repeal by implica- 
tion Rev. Codes, Section 4017, providing insurance companies 
shall pay license fees; there being no conflict. Equitable Life 
Assur. Soc. of the United States et al. v. Hart, State Treasurer, 
OC Bl. (Memt.) vcnccccicccdssevecsectosdebeevess ceo asions oecec 441 
When a word which has a ‘known legal “meaning is” used in statute, 
it must be assumed it is used in its legal sense, in absence of 
indication to the contrary; therefore the term “reserve funds” 
used in Exercise Tax Law must be given the signification known 
in general law of insurance—under Tennessee Statute reserve funds 
are not required by law to be so maintained as to include addi- 
tional sums reserved to satisfy unpaid losses accrued or prospective 
and no deductions for amounts so reserved, although required 
by insurance commission can be allowed under Exercise Tax Law 
in computing company’s net income for taxation. National Life 
& Accident Ins. Co. v. Craig, Internal Revenue Collector (U. 8.). 611 
(9) So-called dividends of mutual company doing business on level premium 
plan, consisting merely of portion of premium charged in excess 
of cost, returned annually after first year, so far as they were 
used to reduce subsequent premiums, were not “income received” 
and therefore were not subject to taxation—fact that company 
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apportioned dividends annually in accordance with Wisconsin 
Statute does not estop it as against collector of internal revenue, 
or avail against its contention that such dividends were not fn- 
come within Corporation Tax Act—income—supplementary con- 
tract—interest on policy loans. Northwestern Mut. Life Ins. Co. 
ve. Pink, Collector (U. &,.)..cccsccccvecsccvvvcces onde esses eh 
Records of office of state commissioner pertaining to status of insurance 
company are not constructive notice of contents thereof to one 
dealing with such insurance company. Union Trust Co. v. 
Hendrickson et Gl. (ORL). occcccccccccsccevcccecrecssveccovececes 
Under Constitution of state, Insurance Commissioner is an executive 
officer, whose official functions pertain alone to execution of laws 
of state as affected by principles of equity relating to insurance, 
with no legislative power but with such quasi judicial power as 
is essential to performance of executive duties of office—he must 
quasi judicially determine whether forms comply with statute— 
he can neither add anything nor take anything from the measure 
of protection afforded the public, by the applicable state and 
federal constitutional and statutory provisions by common law, 
etc. Mutual Benefit Life Ins. Co. of Newark, N. J., v. Welch, 
COE SE PED ck aces batetaccsiucde dycsbies > pccuteurdecas ® 
Lloyds’ Association issuing policies of insurance signed by number of 
underwriters, the names of whom are attached to policy, liability 
of each being fixed at certain percentage of loss, constitutes an 
“unincorporated association’ within statute providing that un- 
incorporated joint-stock companies may be sued by their company 
names. Merchants’ & Mfrs.’ Lloyds Ins. Exch. et al. v. Southern 
WRG. GE TORR CE Doo oie on ong pv tins te wesw beeee clases 
Where there was nothing in plaintiff’s pleading to show that she knew 
of any custom of insurer to notify its policy holders before in- 
stallment premium notes became due, held evidence that such 
was company’s custom was inadmissible. Woolfolk v. Home 
Bee. Co. (Me) sccccccee wo obec eo cre secs oneeceseccccssvecoeces 
Laws of Missouri hold foreign ‘companies to same rules of agency that 
they do every one else operating in the state. Woolfolk v. Home 
TRSBTARECO CO. (BMO.) ode coccccccevcccvesccscccscccecesecccceseese 
Mutual fire insurance company, organized under law of Ohio without 
capital stock, insuring property only of its members, is within 
the Act Oct. 22, 1914, and not subject to a stamp tax on its 
policies imposed thereby, although under state statute it may and 
does charge cash premium in advance and maintains reserve on 
which it incidentally earns interest. Niles, Collector of Internal 
Revenue, v. Central Manufacturers’ Mut. Ins. Co.—Same v. Ohio 
weeewriees - aus. Fire Te. Oe. 4G. Bac cece k a rewece ne cakse 
Insurance commissioner may make general rule that every ‘application 
for licensing of nonresident person as agent of foreign corpora- 
tion will be denied Noble v. are State Insurance Com’r 
CISA) eve ceve ves ee 
Notes given as part of contract “made by nonresident. and " unlicensed 
agent of foreign insurer will not support recovery since contract 
is illegal and not enforcible. Ballentine v. Covington (S. C.).... 
Foreign company cannot be called to an accounting within state where 
such accounting involves matters of internal management within 
its home state. Spring v. Fidelity Mut. Life Ins. Co. (N. Y.).... 
Statute requiring foreign companies to designate superintendent of in- 
surance, as attorney in fact, to accept service is a service statute 
and not a venue statute. State ex rel. Standard Fire Ins. Co. 
of Hartford, Conn., v. Gantt, Circuit Judge (Mo.).........+..0% 
Courts of Massachusetts should not entertain jurisdiction of suit in- 
volving internal relations between foreign mutual insurance cor- 


‘poration and its members. Richards v. Security Mut. Life Ins. 
CO. CBARB.) crcccccvccecs 


eee eee eee eee ee eee eee eee eee eee eee 


I. Insurance Companies, 


(A) 
(32) 


(34) 


(35) 


STOCK COMPANIES. 


Where association pays fund into court and interpleads persons claim- 
ing it, court may award it on equitable principles and without 
regard to technical defenses open to association under regulations 
made by it solely for its benefit and protection. Between adverse 
claimants such regulations in court of equity have no effect ex- 
> = - ascertaining intention of insured. Dell v. Varnedoe 
et al. (Ga edesceococcetses Cece cd ovnccsceeccseesseeecvescsese 

Laws 1911, p. 208, prohibiting officers of an insurance company from 
voting the proxy of a ‘stockholder at the annual stockholders’ 
meeting unless authorized. to do so by a majority of trustees, 
does not authorize board of trustees, in giving an officer right to 
vote stockholders’ proxies, to limit such vote to certain questions; 
such restriction depriving stockholder of his right to instruct proxy 
as to how to vote on certain questions—officer had right to vote 
proxy although trustees exceeded authority and tried to restrict 
vote by proxy to certain question. State ex rel. Lally et al. v. 
Cadigan et al. (Wash 


Action for rent against casualty company, whether "person who signed 


lease and consequently indorsed it was manager of corporation’s 
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business was for jury—casualty company might well have been 
liable for rent of premises leased by general agent, though agent 
remained in possession of premises after formal formation of 
branch office of company in city by it. Georgia Casualty Co. v. 
Massey (Ala.).......++. ebneccces evecsecce eecece 
Where company is adjudged insolvent, claims existing in “pehait of its 
policy holders are in nature of damages for breach of contract, 
which occurs at d@dte of dissolution of company. Boyd et al. v. 
Wright, Ins. Com’r, et al. (Ga.)........204-- 0 eeanee 
When insured became ‘‘totally and permanently disabled, i obligation 
of insurer was fixed, definite and demandable, and obligation was 
to pay insured full amount of policy in monthly payments of $25 
each. Wright, Ins. Com’r, Vv. Fuller (Ga.) ....vcscccccsscccsces 
Proceeds of endowment policy on which annual premium was less than 
$500 held exempt from execution and where proceeds were de- 
posited in bank deposit was exempt from execution. Charles 
Hing v. Joe Lee et al. (Cal.).....cecccscsees CES Oe peta o BeS eee 
In the distribution of assets of insolvent company, general rule is that 
all creditors are upon an equal basis and this rule applies as 
between all classes of policy holders. Boyd et el. v. Wright, Ins. 
Come, ~ 06 a8. (GR Ja cccccscwceses ee roconece eoeeeccceee swe eeedten 


MUTUAL COMPANIES. 


Officer of association may act as proxy of member, only condition 
Nmiting right of proxy imposed by Code being that proxy shall 
be executed within two months, be voluntarily given, and be filed 
with company not less than a day before meeting—though sent 
by president in response to communication for “voluntarily 
given.” State ex rel, Pugh v. Meredith et al. (Iowa).......... 

Statute making it a misdemeanor under certain circumstances to solicit 
proxy does not render invalid a proxy voluntarily given and 
executed and filed, and may be made by members sending direct 
to company. State ex rel. Pugh v. Meredith et al. (Iowa)...... 


Insurance Agents and Brokers. 
AGENCY FOR INSURER. 


Where general agent and sub-agent orally renewed old written contract, 
it is to be deemed and treated as same in terms and effect as if 
the old written contract had been redrafted and ‘services to be 
rendered by sub-agent were sufficient consideration to support 
the contract: Elwell v. State Mut. Life Assur. Co.—Same v. 
Williams (Mass.) .......... Cec cccsccccccccscesesseecccesccs 

In absence of special agreement to ‘the contrary, broker who procures 
insurance is agent of such company and may bind it by his 
acts and representations within scope of his authority. Johnson, 
Ins. Com’r v. Schrepferman (INd.)..ccccccccvccseccccccececceded 

Under statute, every person who in any manner, directly or indirectly 
transacts business for company, is agent of such company. John- 
son V. Varmpere: Tes. CO. ClOCG bac cto scvccamecncsanadsebs 6% eevee 

Commissioner’s action to recover alleged delinquent premium, evidence 
held to show that procuring agent acted as broker. Johnson, 
Ine Com’r:, V. GaRreptermall. CORE) ic cv ccccccbcoccsedewesdncesé 

Where insurer seeks'to avoid agent’s agreement to keep policy in force 
without indorsement thereon of consent to transfer of property, 
because of termination of agency, insurer has burden of proving 
termination and that policy holder has knowledge thereof 
sufficient to give person of ordinary prudence notice of such 
termination Greentaner et al. v. Connecticut Fire Ins. Co. of 
Martfor@: Comm. (NM. Xd ovcsectnvededvacsiestoceenatesfutesvaces 

Oral contract between general agent and sub- agent was “not terminable 
at will of general agent or by company, but could be ended only 
in accordance with its provision—words “in case said agent 
leave agency,” etc., meant sub-agent’s voluntary retirement and 
not discharge or enforced resignation. Elwell v. State Mut. Life 
Assur. Co.—Same v. Williams (MasS.).....ccccccccccccesccsccce 

Where property is conveyed and general agents, who wrote insurance, 
agreed to keep policy in force until consent slip could be attached 
thereto, such agreement is binding on insurer, though agency had 
terminated. where no notice of termination had been given. Green- 
taner et al. v. Connecticut Fire Ins. Co. of Hartford, Conn. 
Rite Keb. wdanend 0 casepebuvaanacntess 0 ee cehtsedees epees 

Evidence insufficient to show that ‘company was guilty of contributory 
negligence in not canceling policy direct, or taking other steps 
to require agent to cancel same. American Ins. Co. of Newark, 
We, Fig. Ve TEOPCINOR. CR oe sp codncecks anh cctv istieetetewavaes 

Held in action on bond brought ‘to recover commissions advanced on 
policies for which agent had taken premium notes and which 
notes, though due were unpaid, that such action was not pre- 
maturely brought when commenced within two years from ma- 
turity of unpaid notes and from termination of agency—the 
preposition ‘‘for’’ as used in agreement to make good commissions 
advanced, etc., being used in connection with time, means “dur- 
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ing” period of two years after termination of agency. Liverpool 
& London & Globe Ins. Co., Ltd., v. Biggers et al. (Okla.)...... 
Plaintiff could not recover compensation for their services in causing 
compensation insurance to be placed with defendant company 
where at time services were rendered, plaintiffs were not agents 
of defendant, nor licensed by state to operate as brokers. Gold- 
smith et al. v. er en Ins. Co. New Jersey. 
CBA.) wcccccnscccccccsece coccveeceseveccscos 
Question of fact whether intention “and * understanding of sub-agent 
and general agent that while latter should be be liable personally 
to sub-agent for commissions earned, company should also be 
— Elwell v. State Mut. Life Assur. Co.—Same v. Williams 
CRASS.) cccvcdesvcccccscccndcveeceeveVersececnccssscebeeresese 
Sub-agent wrongfully discharged, though entitied to but) ‘one satisfac- 
tion in damages, could sue general agent with whom he con- 
tracted, who was personally responsible by express terms of their 
In action for wrongful cancellation of agency contract, evidence sup- 
ported finding that cancellation was fraudulent. Parham-Thomas- 
McSwain, Inc., v. Atlantic Life Ins. Co. (S. C.).cceeecceeeeeeece 
Insurance agents, designated “general agents,” are not by reason of 
such designation substitutes for their employer with authority 
to do anything employer might have done, but must act within 
apparent scope of authority. Continental Ins. Co. v. Schulman 
CTOBE.) cece ccvrvcvicccdcddesuvcevescevipeestepsecscevevessssececes 
contract, and also the company, which had given general agent 
authority to act for it. Elwell v. State Mut. Life Assur. Co.— 
Same v. Williams (MasB.)...... eee cccevcccces eeceresccccccsccce 
Whete application and policy provide no agent has power to modify 
contract and there is no evidence tending to show that agent’s 
powers have been enlarged, liability of insurer under policy can- 
not be enlarged. Luellen et al. v. New York Life Ins. Co. (Mich.). 
Where agent refused to write insurance for individual and agreed to 
enter into conspiracy with other companies to prevent such 
individual from obtaining insurance, his act did not bind his 
principal, since it was not within scope of employment. Palatine 
Ins. Co. et al. v. Griffin (TeX.)....cceccccccccces eer ecccccccvecce 
Where agent prevailed upon his own and ‘other companies to refuse to 
write insurance for an individual, act of such companies in 
complying with his request did not constitute a ratification of 
his unauthorized act, so as to make them liable therefor. 
Palatine Ins. Co. et al. V. Grifflm (TeX.)...cccccccccccscccecees 
In action against company for damages caused ‘by negligence. of its 
agent in not forwarding application, evidence that agent promised 
applicant to deposit policy in his safe is admissible on question 
of contributory negligence—where it was practice of agent to 
secure data from applicant and to prepare and siga application 
and company had acquiesced in such practice, company was liable 
for damages for negligence of agent—applicant can recover as 
damages only amount of actual loss, not amount of policy. John- 
Oem V. Daseseew TE: Co, ClOWO) sc cscscccas ctvecesenscsadcwocsnes 
Where assignment of policy after loss was made in office and in pres- 
ence of agent and draft in payment of loss was sent to him, 
was indorsed by owner and used by owner and agent in paying 
other creditors than assignee, latter could recover from company 
amount of his claim, agent’s knowledge being imputed to com- 
pany. Schwabacher Bros, & Co., Inc., v. Orient Ins. Co. (Wash.). 
Any person who solicits insurance and procures application, etc, is 
agent of company. Livérpool & London & Globe Ins. Co. v. 
SUE SEM) oi cece FS pti tes besccbicdsatenddsenkeddebeces 


AGENCY FOR APPLICANT OR INSURED. 


Failure of agent, through negligence to issue policy of insurance, under 
circumstances disclosed in opinion, is a tort for which both 
principal and agent are liable in damages. Wallace v. Hartford 
ee Seer ee Gee, CD) nwa o Wie ae Atay nd Nin wieae hine-Veua eck < 

Chattel mortgage void for usury is to be regarded as voidable merely 
until mortgagor has elected to treat it as invalid and existence 
of such mortgage will defeat recovery. Lipedes v. Liverpool & 
tendon & Gieoe Ine. Co.- Lintited’ (6. °F.) oes ccscccscccdcvcacs 

Where agent of company who had been instructed to keep up insurance 
on certain property, cancelled the policy under instructions from 
company and delivered insured policy of another company and 
the property was destroyed by fire, that ratification of such new 
policy by the insurance company ‘aid not occur until after fire, 
did not prevent ratification from being binding on insurer. Na- 
tional Fire Ins. Co. v. Oliver (Tex.)........+. ° 


eeeee eee eeeeeeeeene 


Insurable Interest. 


Payment of premiums by beneficiary, who in fact, has no insurable 


interest, is ineffectual for any purpose. Western & Southern 
Life Ins. Co. to SOS arrest eee ee eee 


Where one who took out policy on automobile against theft and fire 
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had no insurable interest policy was void. O’Neill v. Queen Ins. 


Om, CER). ccccegcasvondepe edcdeveensccen ae 


(116) Manufacturing company has insurable interest in lite ot manager, who 
is its guiding spirit, and is largely carrying on its business. 
Wurzburg v. New York Life Ins. Co. et al. (Temn.)........+++- 
(117) That mortgagor made payments upon a usurious chattle mortgage and 
executed renewal mortgage before insuring property, was evi- 
dence that he had elected to treat mortgage as valid so that its 
existence was available as defense in action on policy. Lipedes 
v. Liverpool & London & Globe Ins. Co., Limited (N. Y.)...... 
(121) If one who took out fire and theft policy on automobile without insur- 
able interest and assigned his interest in policy to owner of car 
with insurer’s assent, no valid contract could have been created, 
as owner of car would have taken only such rights as her 
assignee had under policy. O’Neill v. Queen Ins. Co. (Mass.).. 
(123) Rule that divorced wife cannot keep policy alive by payment of pre- 
miums if without insurable interest, applies to wife who was 
never legally married to her husband. Western & Southern Life 
Tees: Ge. Ve Mawel CIV.) cc vsscccsivsses 
Where manufacturing company ‘took ‘out valid. policy on ‘lite’ of gen eral 
manager, who later severed his connection with company, and It 
paid all premiums until death, it was entitled to whole of in- 
surance. Wurzburg v. New York Life Ins. Co. et al. (Tenn.).. 
(125) Under statute policy delivered in state to resident of state insuring 
steamboat against fire is a “fire insurance policy.” Tinsley v. 
48tna Ins. Co. of Hartford, Conn. (MO0.)......ccceescccees oweese 


Y. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 


(128) Where brother took out fire and theft policy on sister’s automobile, 
void for lack of insurable interest, and directed that sister be 
substituted for him as insured, insurer agreeing to substitute her 
name, such agreement did not create new contract as it was 
without consideration—agreement properly construed contem- 
plated either delivery of a new policy or the issuance of rider in 
connection with original—duty of owner within reasonable time 
to take steps to ascertain whether insurer’s oral agreement had 
ripened into formal contract. O’Neill v. Queen Ins, Co. (Mass.).. 

Where employer was advised by insurer’s authorized general agent that 
insurer would ‘cover’ him. he was insured against liability for 
accidents to employees for a time at least. Barrette v. Casualty 
Ca. of Amorios G ah. GN. Te) i occ cctuccawecesdep suqecewsecduves 

Where agent, having implied authority to make preliminary contract to 
issue policy. commits breach of contract, company is liable, breach 
being within scope of agent’s authority. Continental Ins. Co. v. 
DEMEIGAR (TONE)  osdnsccccacdvocccceschsseccracatposnser seuss 

(129) Blank slip furnished by society to general agent, containing printed 
directions that blanks be filled up from society’s book of tables, 
based on its insurance experience up to date of policy, to which 
slip so filled up was attached, should be considered as though 
society had filled blanks and attached it to policy. Thomas v. 
Manitable Zils Asver. WEG: COD 6 cn kace sc pratsmapranteeecvsenes 

(130) Where applicant being refused amounts asked, again applied, leaving 
vacant blanks and insurer sent policies for lower amounts than 
originally asked to its agent, instructing him to deliver them 
and coliect premiums if satisfactory, but property was destroyed 
before he took matter up with applicant, company was not 
bound. Salisbury v. Indiana & Ohio Live Stock Ins. Co. (Mo.).. 

Where applicant paid premium under agreement of agent to prepare, 
sign and forward application and deposit policy. when received, 
in his safe, fact that applicant did not sign application or inquire 
if policy had been issued. does not relieve company or agent 
from notifying applicant upon rejection. Johnson v. Farmers’ 
wa Ca CROWD © 0 oie iss venus Hhpbes cote 4aVasecaecabeene ee 

Contract was completed and in full force when accepted if applicant’s 
health was then as described in application—application must 
be deemed accepted on date policy was issued in absence of 
evidence that it was accepted at earlier date. Weber v. Pru- 
Gemtias“Ins. Ce: Gf Atparics  (TIR) so. cc pickhccs choc cbabtnc’sevees 

(131) Owner of horses who signed application for insurance which stated 
that agent had no power to bind company, and who knew agent’s 
authority was limited to submittng applications cannot claim 
os ee Salisbury v. Indiana & Ohio Live Stock Ins. Co. 
CHRO) eco vcccctcdcenovvescetvestees coerce eee eeesenes 

Agent, having power to solicit, * ete may ‘pind “foreign ‘company by oral 
contract—application stating that representations therein were 
the basis on which insyrance was to be effected did not show on 
its face that policy was to be in writing so that there could 
be no recovery on oral contract. Prichard v. Connecticut Fire 
Ins. Co. of Hartford, Conn. (Mo.). os eccce 

Oral agreement to insure is enforceable, but it “must be “@efinite” as to 
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all of material terms. Glatfelter v. Security Ins. Co. of New 
Maven, Comm. (NOD). cccccevetcevesccesccescnsccevotresdegcccces 
Oral contract of insurance, or an oral executory promise to insure, will 
be upheld, if otherwise valid. Wooten v. Grand United Order of 
OGG Pattews Ne. Ci} on cicorvicsevcad csc ces bpescas dbove cue 
Parol insurance, comprehending subject of insurance, time when. risk 
attaches and ends, amount of indemnity, parties, and premium, 
contains all elements essential to binding contract of insurance, 
= is enforceable. Massachusetts Bonding & Ins. Co. v. Vance 
COED: is eeigs ees Vi none ee kth Oise eepedepeUse > URANUS Ane be pictue Re 
Agents supplied with ‘policies executed in blank “by” officers of company 
with authvrity to negotiate insurance contract, agrees upon 
premium rates, etc., «may bind company by parol agreement— 
agents’ commission giving them authority ‘‘to countersign, issue 
and renew policies of insurance when signed by officers of com- 
pany” did not expressly authorize them to make parol contracts 
of insurance—parol contract in absence of statutory inhibition is 
valid—where customary for agents to bind by parol for day or 
two, held beyond agent’s apparent authority to make parol con- 
tract for period of more than two months—the policy of the law 
held to be against parol insurance under Thomp. Shan. Code. 
Continental Ins. Co. v. Schulman (Tenn.).........%... eevesee 
Under Constitution of state, Insurance Commissioner is an executive 
officer, whose official functions pertain alone to execution of laws 
of state as affected by principles of equity relating to insurance, 
with no legislative power but with such quasi judicial power as 
is essential to performance of executive duties of office—he must 
quasi judicially determine whether forms comply with statute— 
he can neither add anything nor take anything from the measure 
of protection afforded the public, by the applicable state and 
federal constitutional and statutory provisions or common law, 
etc. Mutual Benefit Life Ins. Co. of Newark, N. J., v. Welch, 
SOR: TORRE COMER). a vies vine one peed sided. so a pewee i anvicoes cease eens 
Failure to attach application and “questions “and answers as required 
by statute, deprives insurer of defense that misrepresentations 
made without knowledge of their falsity, and with no intention 
to deceive, would vitiate policy, although such misrepresenta- 
tions would vitiate policy in absence of statute—‘‘employer’s 
statement” consisting of questions and answers was one required 
by Statute to be attached to policy or bond. Southwestern 
Surety Ins Co. v. Hico Oil Mill (Tex.)....cceccccccccvescsesccce 
Indemnity company and insurance company could contract in indemnity 
bond covering general agent of insurance company, that bond 
should secure faithful performance of his duties as they have 
been or should in future be stated in writing to indemnify com- 
pany. Illinois Surety Co. et al. v. Donaldson (Ala.)........ veieis 
Company may make reasonable rules by which insured may change 
beneficiary, which rules become part of contract. Wooten v. 
Grand United Order of Odd Fellows (N. C.)...ccsceseeecccnceee 
Where it was uniform practice to issue policies on applications pre- 
pared and signed by its agent, name of agent appearing under- 
neath that of insured to show that insured’s name had been 
signed by agent. company thereby waived necessity of applica- 
tion by insured. Johnson v. Farmers’ Ins. Co. (Ilowa).......... 
That beneficiary under fire policy accepted policy and retained it for 
long period of time without reading it, does not constitute de- 
fense to action to reform policy by substituting mortgage clause 
for loss payable clause. Connecticut Fire Ins. Co. of Hartford, 
Conn., v. Wigginton et al. (ArK.)......00-eeees 
Where agent of insurer was put on inquiry as to ownership. of insured 
property which he could have ascertained from recorded con- 
ditional sale contract, requiring buyer to insure for seller’s benefit, 
and premiums were accepted, equity will reform policy in interest 
of real owner. Robbins et al. v. Milwaukee Mechanics’ Ins. Co. 
An action to reform policy may be ‘maintained where it appears there 
was a mistake mgge by one party and fraud perpetrated by the 
other, or where tf®re was mutual mistake in reducing actual con- 
tract to writing. Hamilton v. Fidelity & Casualty Co. of New 
Ce A SS IS re rere eee ee rr re ee er ee ree 
Person not party to policy. who claims an interest in actual contract 
may.maintain action in own name to reform policy so as to 
make it conform to one actually claimed to have been made. 
Hamilton v. Fidelity & Casualty Co of New York (N. Y.)...... 
That insured had life policy made payable to his mistress upon her 
promise to continue illicit relations with him does not entitle 
executors of insured’s estate to have the policy reformed to make 
it payable to them. McBride et al. v. Garland et al. (N. J.).... 
Life policy may be reformed so as to express real contract between 
parties when it fails to embrace contract either because of 
mutual mistake or fraud—held that insured and insurer agreed 
that policy should be upon “Terminal Endowment, 20-Payment 
Life, Payable in 20 Installments” plan and containing the 
“standard” clause, providing for reduction of amount of insur- 
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ance to be paid if death occurred within three years, but that 
there was mutual mistake as to amount of reduction to be made. 
Central Life.Ins. Co. v. Robineom «(ys ooo dciicicc ces te cecsddene 
Where statute provides that by-laws of mutual company shall be made 
part of every policy issued, fact that agent who solicited insur- 
ance made incorrect statement concerning force of by-law, 
through mistaken opinion as to its meaning will not form basis 
for reformation of contract to conform to such erroneous con- 
ception. Brenn v. Farmers’ Alliance Ins. Co. (Kan.).......... 
Competent for parties to detach rider and modify contract by agree- 
ment that unearned premium should stand as insurance for com- 
pensation for injuries for remainder of insurance year, also held 
that evidence in ,case supports theory that such agreement was 
made. Blanton v. Kansas City Cotton Mills Co. (Kansas City 
Casualty Co., Garnishee) Lubek v. Same—Myers v. Gardner 
(Kansas City Casualty Co., Garnishee) (Kan.).........seeeee. 
On facts stated the policy as issued on October 7, 1914, was a valid 
and binding contract when issued and could not be changed or 
altered by company without knowledge or consent of insured. 
Liverpool & London & Globe Ins. Co. v. McLaughlin (Okla.).... 


CONSTRUCTION AND OPERATION. 


Policy prepared by insurer must be construed as its language will 
reasonably permit. Syracuse Malleable Iron Works v. Trav- 
elerm’ Ins. Co. (N. Vidscccccccccvcscccsvcesccce eecccese 

Insurer being responsible for language employed in. ‘its” ‘policies, all 
doubts and ambiguities should be resolved in favor insured. 
Andersen v. Fidelity & Casualty Co. of New York (N. Y.)...... 

Where accident policy contains exceptions and limitations to insurer’s 
previously expressed liability, and these clauses are ambiguous 
and uncertain, that construction most favorable to insured 
should be adopted. Finucane v. Standard Acc. Ins. Co. (N. Y.).. 

If terms of indemnity or surety bond are unequivocal or unambiguous, 
court cannot resort to rule of construction that it will be con- 
strued most strictly against party whose attorneys drew it. 
Illinois Surety Co. et al. v. Donaldson (Ala.)............. 

If a provision of a policy be ambiguous, it must be construed ‘most 

~ strongly against insurer, but where provision is not ambiguous 
words not appearing in policy will not be interpolated. Turner 
v. Fidelity & Casualty Co. of New York (MoO.)......cecsecsccees 

Forfeiture clauses are to be liberally construed in favor of insured. 
Union Mut. Aid Ass’n of Mobile v. Carroway (Ala.).........0% 

Contract construed most favorably against insured. Commercial Union 
Assur. Co., Limited, of London, England, v. Schumaker (Ind.).. 

Accident policy is to be construed according to plain and ordinary mean- 
ing of terms which parties have employed. Losie v. Royal In- 
demnity Co. (N. Y.)........ nb bacde tv eocestebeceseces 

Uncertain provisions of policy will” be. construed most strongly against 
insurer. Maryland Casualty Co. v. Industrial Accident Com- 
WMO: OC BA COME Bec cc aghs tk ct CdR Sete apenas ee cehens 

Policy prepared by company must, if meaning is doubtful, be construed 
favorably to insured, bearing in mind that policy must be read 
as a whole and that written word is entitled to preference over 
printed. Krohnberg et al. v. Federal Ins. Co. (N. Pes bee wae 

Accident certificate will be construed in favor of insured. Jones v. 
Hawkeye Commercial Men’s Ass’n et al. (lowa)........2.esee0s 

Ambiguous insurance policy will be construed most strongly in favor 
of insured. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.) 

Any doubtful terms in policy susceptible of more than one meaning are 
always construed most favorably to insured. Germania Fire Ins, 
Co. a8. New. Fork Vi BAU. CAMB ioc ate cilde cece Hebe aveWE vad coses 

In construing policies, language used in them must be ‘liberally con- 
strued in favor of insured. Merchants’ & Mfrs.’ Lloyds’ Ins. 
Exch. et al. v. Southern Trading Co. of Texas (Tex.).......... 

There is no presumption as to place where contract of insurance is 
made or is to be performed. Hyatt. State Ins. Com’r. v. Hum- 
were. Lumber: Ca.) ClGGd coco tence: vnspeei nes Uheue we eese 

Where applicant for liability policy had been advised by insurer that 
it would ‘‘cover him,” insurer’s local agent, in delivering policy 
gave insured to understand that policy protected him from all 
liability to employees and insured did not read policy at that 
time, insurer was estopped. when employee was killed in ordinary 
risk of insured’s business. to set up fact that policy in fact 
excepted risks of such character. Barrette v. Casualty Co. of 
Amnecion, ct.) (NM. Ea) ccucccivacenypuvessctaeeiececerevecce ses 

Policy prepared by company must, if meaning ‘is doubtful, be construed 
favorably to insured, bearing in mind that policy must be read 
as a whole and that written word is entitled to preference over 
printed. Krohnberg et al. v. Federal Ins. Co. (N. Y.)........ 

The three-fourths value clause as enumerated is within the contem- 
plation of the statute permitting standard form to be added to 
or modified and prevails over those provisions in standard form 
that are in conflict with its provisions. Springfield Fire & Marine 
Ins. Co. v. Dickey—Pheenix Ins. Co. v. Same (Okla.)....... Cosco 

Application for reinstatement of lapsed policy, whereby insured war- 
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rants certain things, enters into and modifies reinstated policy, 
though application for insurance and original policy declared 
his statements representations and not warranties, in absence of 
fraud. Davidson v. Security Life Ins. Co. of America (Ore.).... 


Provisions of statute that if insured and insurer fail to agree upon 
loss within ten days after notice, either party may demand ap- 
praisal thereof, becomes part of policy. Commercial Union Assur. 
Co., Limited of London, England, v. Schumaker (Ind.)........ 

Pertinent statutory provisions in force when policy takes effect become 
as much a part of conftract.as if embodied therein. Tinsley v. 
4itna Ins. Co. of Hartford, Conn. (MO.)....ccccccsccvcvvesveces 

Change in by-law by elimination of provision that in no event should 
company’s liability exceed market value of animal lost, held 
not to have had any effect on rights of parties involved. Brenn 
Vv. Paratefy “Atliagnee THe. CG, CHORD ios oc cca cascades atethness 

Policy indemnifying against claims arising from maintenance and use 
of described automobile, and exempting company from liability 
for accidents occurring while car was driven by persons under 
16 years of age, was not so free from ambiguity as to exclude 
consideration of the practical construction by the parties, since 
it did not clearly state whether it covered accidents when car 
was driven by members of the insured’s family of legal age. 
Fullerton v. United States Casualty Co. (Towa)........ceeeeees 

Where there is attached to policy in favor of mortgagee what is known 
as “New York standard mortgagee clause,’’ which provides that 
interest of mortgagee shall not be invalidated by reason of any 
act of neglect on part of mortgagor, such agreement operates as 
separate and distinct contract on mortgagee’s interest and gives 
mortgagee such independent status as might authorize recovery 
by him on policy even though circumstances were such as would 
prevent recovery by mortgagor. Southern States Fire & Casualty 
es Os - Si, RA, Din a'eipia le sigtno Wie eNOS WS RR RSie ER UCM OREN Sb 0 6 

Under statute application is not to be considered as part of policy or 
contract unless copy thereof is attached, therefore. statements 
made in application are not to be treated as warranties or 
covenants. Bankers’ Health & Life Ins. Co. v. Murray (Ga.).. 

There being five separate disconnected and unattached buildings in a 
farm group, policy placing various specific sums on each of four 
of them and additions thereto, does not cover the fifth; ‘“addi- 
tions” being used in its ordinary meaning of some structure 
physically attached to or connected with the building itself. 
Agnew v. Sun Ins. Office et al. (WiS.).......ceeeeeeeee ° 

Policy insuring carriages against fire, ‘“‘all while contained in one story 
metal roof. iron-clad building,” at one address did not render 
insurer liable for damages to carriage while in different shop 
undergoing repairs. Home Ins. Co. of New York v. McClaran 
CE BR. CEM D cco Wie vccr cckeete ree sh ch aves ced Pete pe sd bee amKC KES 

By-law of mutual fire company is held to mean that where policy is 
written on live stock, and risk on each head is not otherwise 
stated, each is to be regarded as separately insured for a 
numerically proportional part of entire amount. Brenn  v. 
vartmere Alliance ing. Co. CHAM) (oo cgi iiec de cies dace iscchises 

In determining amount due for loss the true meaning of contract must 
be ascertained from all its provisions and not from literal or 
technical construction of an isolated clause. Commercial Union 
Assur. Co., Limited, of-London, England, v. Schumaker (Ind.).. 

Where holder of tontine policy, accumulation period of which expired 
on November 16th and which called for payment of death benefit 
if he died at 4 A. M. on such date, his estate could recover only 
cash surrender value whicly he had elected to receive and which 
would have been payable on November 16th and not the death 
benefit. New York Life Ins. Co. v. Reese (Ala.).....cseseeeee 


(179%) In action for damages occasioned by breach of agreement therein 


made for loan of money by insurer to insured, short declaration 
or count contemplated by section 61, c. 125, Code (Sec. 4815), is 
applicable and may be used—count charging breach in general 
terms and bill of particulars itemizing damages sufficiently state 
grounds of action—borrower is entitled to provision in loan agree- 
ment made under clause conferring right of renewal by such pay- 
ment of interest for such time as he keeps policy within period 
of maturity—loan agreement—renewal—cancellation of policy— 
damages Hubbard v. Equitable Life Assur, Soc. (W. Va.).... 
Where life policy contains provisions for right to borrow on security 
of policy in progressive sums creates collateral contract only, 
breach of which. by insurer, does not amount to repudiation, 
and when full loan value is exhausted it is not violation to re- 
fuse a loan to insured until prepayment of next falling due 
—, Harn et ux. v. Missouri State Life Insurance Co. 
a MTT TP PLP TLE ee ke Coes dee ccoepcesives 
Where insured deposited a “‘paid- up policy” ‘with the insurer as se- 
curity for a loan under an agreement, in case of default, for the 
continuance of the surplus of the insurance after payment of the 
debt for a term dependent on the cash value, or, if not so stipu- 
lated, for the cash payment of such value and the forfeiture 
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of the policy, the deposit was a pledge to which title remained 
in the pledgor with right in pledgee in case of default; to sell 
but not to confiscate—where insured deposited a “paid-up 
policy” with insurer as a pledge for loan under agreement for 
surrender or forfeiture of policy upon nonpayment of interest, 
such provision was void. Travelers’ Ins. Co. v. Lazenby (Ala.). 
Under policy stipulating company would loan amount stated in annexed 
table, other indebtedness being first deducted, loan value at end 
of fifth year was amount stated in table, less next annual 
premium, amount of prior loan indebtedness and interest on 
unpaid note. Estes v. Southeastern Life Ins. Co. (S. C.).. 


Premiums, Dues, and Assessments, 


Statute prohibiting and penalizing rebates does not render void policy 
executed and delivered, though insured has promised a rebate 
on premiums, nor is insured excused from paying such premiums, 
nor can he recover premiums paid. Landau v. New York Life 


Bee. CO GC GR. (MO. Ve cncccccvccvecadccsserices ecetecveccizes 
Payment of premium to insurer’s authorized agent is payment to in- 
surer. Denecke v. West et al. (TOW@).....cecccccevccccccsecs 


If there is any evidence tending to support plaintiff's theory of case, 
that instrument in suit was given for valid indebtedness, and not 
as a mere cloak for transaction illegal, under statute prohibiting 
rebate of premium, case is for jury—evidence conclusively showed 
that instrument was given for illegal purpose to cover up rebating. 
Patten V. Miller (MO.)..ccccccccccccccccccsvecesovvcsccccscccces 

Agent of company cannot sue in its own name for sum “due * * ® 
as premium on policy of insurance sold by the plaintiff to de- 
fendant,.” Murphree Ins, Agency v. Pinnington (Ala.)...... ee 

Held that changing the method or basis of assessments thereby in- 
creasing the amount specified in policy to amount made on basis 
of actuaries tables, was in accord with policy, and not breach 
of contract, notwithstanding no notice of change was given. 
Richardson v. Security Life Ins. Co. (N. C.)...c.e00 ceecececees 

Action for return of first premium is not a “suit upon an insurance 
policy” within Rev. St. 1911, art. 4744, providing that “suit upon 
insurance policies may be instituted where policyholder or bene- 
ficiary resides.”” Reliance Life Ins. Co. v. Robinson (Tex)...... 

City marshals, obeying notice of comptroller to procure and file bonds 
in place of those written by defendant, which had removed its 
property from and discontinued its business in state cannot 
recover earned premium, it not being shown such notice 
terminated defendant’s liability on bonds. Greenspan v. South- 
ern Surety Co. (MN. Vp). ccccccsecccvcoccceesecee ceveccvcece . 

Insured cannot recover back premiums on life policy collected by in- 
surer under claim of right. Richards v. Security Mut. Life Ins. 
Co, (REAR) cece cicccccccviccusccseseceueund eudonnbeaenecsetaes 

Trial judge properly sustained demurrer to petition; no breach of any 
material condition of policy is sufficiently alleged; where con- 
tract is void ab initio, insured, upon proper pleadings would have 
right to recover all premiums paid thereon; where risk has once 
attached under policy, there has been no fraud, recovery of all 
premiums paid cannot be had because of breach of some. pro- 
visions of contract. Farrow v. State Mut. Life Ins. Co. (Ga.)... 

Direction to change beneficiary to make it payable to insured’s estate 
for the purpose of assignment, together with delivery of original 
policy. constituted equitable assignment, though not formally 
made in writing. Citizens’ Bank v. Moore (Ark.)......eseeee0. 


Assignment or Other Transfer of Policy. 
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VIII, Cancellation, Surrender, Abandonment, or Rescission of Policy. 


(228) 


(229) 


To accomplish forfeiture and cancellation of policy pledged by insured 
with interest as security for loan, it was indispensable that there 
be a demand for payment of loan and reasonable notice to in- 
sured, borrower and pledgor, of time and place of forfeiture. 
Stevens et al. v. Mutual Life Ins. Co. of New York (N. Y.)...... 

On facts stated insurer had no right arbitrarily to fix due date of loan, 
without request and without knowledge of insured to justify for- 
feiture. Stevens et al. v. Mutual Life Ins. Co. of New York 
CHG. Gud: eprew detves scavsecvabkesvssveveaseatstesedvesaracab eee asd 

To accomplish forfeiture and cancellation of policy pledged ‘by insured 
with interest as security for loan, it was indispensable that there 
be a demand for payment of loan and reasonable notice to in- 
sured, borrower and pledgor, of time and place of, forfeiture. 
Stevens et al. v. Mutual Life Ins. Co. of New York (N. Y.)...... 

Where an owner of property had instructed an insurance agent “to 
take his insurance and keep it up for him,” and the agent, after 
writing the policy which the company directed to be canceled, 
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arranged with another insurance company for insurance to take 
effect after the cancellation, the agent was the agent of the owner 
for the purpose of acquiescing in the cancellation, notwithstand- 
ing that the five-day notice thereof was not given as required by 
the policy. National Fire Ins. Co. v. Oliver (Tex.)......ssseeees 
Statutory clause in fire policy providing that policy may be canceled 
by company by giving five days’ notice, but that unearned portion 
of premium shall be returned upon ‘surrender, of policy is for 
benefit of assured and may be waived by him—where agent gives 
notice of his instructions to cancel policy and that he will call 
and take up and cancel in a few days, and when he does cal! for 
that purpose, assured voluntarily and unconditionally surrenders 
the policy, knowing that purpose of agent in taking it up is to 
cancel it, right of insured to treat policy as in full force and 
effect until company has paid or tendered him unearned premium 
is thereby waived. Liverpool & London & Globe Ins. Co., 
Limited, of Liverpool, Eng., v. Tharel et al. (Okla.)... 


(230) Statutory clause in fire policy providing that policy may be canceled 
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by company by giving five days’ notice, but that unearned portion 
of premium shall be returned upon surrender of policy is for 
benefit of assured and may be waived by him—where agent gives 
notice of his instructions to cancel policy and that he will call 
and take up and cancel in a few days, and when he does call for 
that purpose, assured voluntarily and unconditionally surrenders 
the policy, knowing that purpose of agent in taking it up is to 
cancel it, right of insured to treat policy as in full force and 
effect until company has paid or tendered him unearned premium 
is thereby waived. Liverpool & London & Globe Ins. Co., 
Limited, of Liverpool, Eng., v. Tharel et al. (Okla.)............ 
Where insured having paid eight premiums and borrowed full loan 
value, notified company when ninth premium was past due, 
amount of loan and interest thereon exceeded amount paid, to 
return amount of ninth premium and interest and to keep policy 
if he were required to have new certificate of health for rein- 
statement and company canceled policy, administratrix could not 
recover. Williams v. Inter-Southern Life Ins. Co. (Ky.)........ 
Policy conditioned to be void if insured’s interest were other than as 
stated, and not affected by executory contract by which trustee 
was to sell property and divide proceeds equally between insured 
and former wife, since it did not, until executed, affect owner- 
ship of property—agreement that if trustee under deed sold 
house, he should dispose of proceeds in certain manner, did not 
make his interest in the property anything other than sole owner- 
ship. Johnson et al. v. Williamsburgh City Fire Ins. Co. (Mo.).. 


375 


579 


194 


662 


Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty, or Conditions. 


GROUNDS IN GENERAL. 


Statute providing that misrepresentations shall not avoid policy unless 
they shall have actually contributed to event, is, limited to appli- 
cation and examination and does not prevent defense that one 
signing application and examined was not the insured. Carter 
et al. v. Metropolitan Life Insurance Co. (Mo.)........... ‘ 

In order to avail insurer as defense it must show not only that state- 
ments were not true, but that they were willfully false, fraud- 
ulent and misleading and made in bad faith. Reserve Loan Life 
Seek Ss COED yo Pa es > o's Wh tenewetbseweat Haede eeswe co 

In order for misrepresentations made by insured in application to avail 
insurer as defense it must show, not only that statements were 
not true, but that they were willfully false. fraudulent, and 
misleading and made in bad faith. Reserve Loan Life Ins. Co. 
DT, CM CGD i bed wkw'eis 6 6-05 Urn 0 etops 1ab's Ces ov eC pbs a ca Ubbn ess 

Representations were binding, though insured did not read application 
before he signed it, where it was read to him and his ex- 
ceptions and declarations correcily recorded. Moriarty v. Metro- 
mitan TASS 2M8... CO. CEL.) «bina s00 06 0a 02 Po0ess ov 00s be ccces tes 

Where insured warranted truth of statements in burglary policy 
schedule, statement therein that no application for such insur- 
ance had been declined .was strict warranty, although, when 
policy was issued. insured did not know that other insurance for 
which they had applied had been rejected. Feinstein et al. v. 
Massachusetts Bonding & Ins. Co. (N. Yud.ccccccccccccsscenes 

Representations covenanted to be true will be voided by any Variation 
which changes extent or character of risk. Mutual Life Ins. Co. 
ee “CED 0'n's a's chs SGr eo cb O6S UP OOM Cvletiew ed 64 ot Se obo cUR a Bee 

Representations covenanted to be true will be voided by any variation 
which changes extent or character of risk. Mutual Life Ins. Co. 
Vg CE, AD. ore N06 Seu nN be b.Abw od 6.0 pow dhs ooo MMEN Cob eRane cad 

Sole and unconditional ownership provision is valid and binding and 
breach would cance! policy. Georgia Home Ins. Co. v. Bennett 
CAFE.) cv ccccccecccsece 
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Stipulation that policy should not take effect unless premium was paid 
and policy delivered to and received by applicant during his 
lifetime and in good health, did not amount to warranty of good 
health, but only to a stipulation for delivery while insured was 
in apparent good health and free from such diseases as would 
seriously affect the risk. Lincoln Reserve Life Ins. Co. v. Smith 
CAVED: sce cess cvcacke Cbicewien ches ab ehedcvde Gaede ku cewerd ceece 


Where policy made statements part of contract and application re- 
ferred to statements as representations, statements were repre- 
sentations and not warranties. Southern Surety Co. v. Barham 
CARE.) cacccccccesecs SSecccecccedeesteedss 00 Gene US SCORER SRO CRED 

Statement of facts were representations not warranties, the untruthful- 
ness of which would not operate as forfeiture unless willfully 
made. Lincoln Reserve Life Ins. Co. v. Smith (Ark.).......... 


Where parties to fidelity contract make certain facts the basis of the 
contract, courts will not assume to correct understanding of 
parties as to materiality of such facts and where parties have 
stipulated that a fact is material, false representations of ex- 
istence or nonexistence of any such fact will avoid contract. 
Bank of Cotton Valley v. McInnis et al. (Lia@.).......ccececccves 


False warranties will avoid policy without reference to materialty. 
Modern Order of Pretorians v. Davidson (TeX.)......ccceeesesees 


Under mortgage clause providing that mortgagee shall not be affected 
by any act or neglect of mortgagor or owner, mortgagee is 
justified in assuming that company had satisfied itself that policy 
is valid and that contract has followed the title of the property. 
Germania Fire Ins. Co. of New York v. Bally (Ariz.).. 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Statute when applied to contracts made and to be performed outside 
of state. covering property within state is unconstitutional as 
depriving persons of liberty without due process of law. Hyatt, 
State Ins. Com’r, v. Blackwell Lumber Co. (Ida.) 


Where owner of automobile applying for fire insurance represented car 
was made in 1911, but matter was not known and agent examined 
and became satisfied for himself, it was no defense that machine 


was made in 1908. Berryman v. Maryland Motorcar Ins. Co, 
(Me.) ccccccces 


Where wife had legal title to property, company cannot assert that she 
was not “sole and unconditional owner’ merely because property 
was bought with community funds. Germania Fire Ins. Co. of 
New York. Vv. BOY (AME). ccccocesvcdaces ‘ 

On facts stated the conveyance of title being a v 
cording to its terms, was thereby rendered inoperative and void, 
though note to bank bore date of March th. transaction must, 
under evidence, be treated as having been in fact closed on 
March 5th, which is in facethe date shown on bill of sale and 
therefore discount included in note was not usurious. Spring- 
field Fire & Marine Ins. Co. v. Chero Cola Bottling Co. (Ga.).. 

In applying for burglary insurance, applicant in answering question 
as to previous losses through burglary and larceny, answer of 
which became warranty was required to disclose losses he had 
suffered while in same business, under same name, though few 
days before such application was made he took partner into the 


business. Feinstein et al. v. Massachusetts Bonding & Ins. Co. 
CN. ¥.) 


MATTERS RELATING TO PERSONS SURED. * 


Under stipulation that if the age of ins@fed has been misstated, amount 
payable shall be such as premium would have purchased at cor- 
rect age, provided age at time insured is not over 60 years, 
where there was an innocent misstatement of age, recovery 
would not be barred because insured was over 55 or that policy 
was a limited payment one, on which, under company’s rules, 
age limit was 55 and that no such policies were issued by com- 


pany to persons over that age. Lincoln Reserve Life Ins. Co. v. 
Smith (Ark.) ....... coeeece’s 


Applicant’s failure to qualify declaration was representation that he 
never had consumption, entitling company to. directed verdict 
where evidence showed that representation was not only false, 
but material. Moriarty v. Metropolitan Life Ins. Co. (Ky.)...... 


False statement as to whether applicant has been attended or treated by 
physician is material to risk and will defeat recovery. Hughes 
v. Metropolitan Ins. Co. (M@.) 2 
Statute providing that no breach shall void policy unless breach con- 
tributes to bring about destruction of property, includes all 
promissory warranties, breach whereof could, in no event, con- 
tribute to or bring about loss, are not impliedly excluded from 
effect of statute. Merchants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. 
v. Southern Trading Co. of Texas (Tex.)...... eocererccccccece 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
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or Condition Subsequent. 
GROUNDS IN GENERAL. ' 


Temporary noncompliance with provision of policy unless a warranty, 
will not work forfeiture, if there was compliance at time of loss. 
Berryman v. Maryland Motorcar Ins. Co. (MO.)....seeeeeeeees eee 

Where policy has attached what is known as New York standard mort- 
gagee clause also provides that mortgagee shall notify company 
of any change of ownership which shall come to his knowledge, 
absolute conveyance of property by owner to One whose interest 
is not covered where mortgagee has knowledge of conveyance, 
but fails to notify company, renders policy void. Southern 
States Fire & Casualty Ins. Co. v. Napier (Ga.)......eseeeeeees 

Where fire policy was rendered void by act of insured in leaving prop- 
erty unoccupied, mortgagee cannot recover on policy, their being 
no mortgagee clause thereon. Williams et al. v. Pioneer Co-Op. 
Fire Ins. Co. (N. Fi) cccccccccvcccccccsccvccccescvccccesseccces 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


Provision in fire policy not found in standard form will not be enforced 
unless such provision is within exception named in section 3481, 
Revised Laws 1910. Fidelity-Phenix Fire Ins. Co. v. School 
Dist. No. 62 of Jackson County (OK]a.)... ccc cccccececvcccceces 

Where policy insured gin plant, including buildings and personal prop- 
erty, failure to operate gin during ginning season, as provided in 
promissory warranty clause voided policy as to buildings, but not 
as to personal property, unless breach increased the hazard or 
contributed to the loss—clause in policy covering gin plant, that 
policy should be void if building described become vacant or un- 
occupied for ten days, could mean no more than that building 
should be used for purpose of ginning during ginning season— 
no defense for failure to operate plant during season that crop 
was so short that plant could not have been operated without a 
oem... pene: Beis: Ge. Vi MeOW CHER) vc ccecevecsveaqeccese 


Where tennat moved family and part of furniture from dwelling house 
about a month before it burned, intending to return later, and 
house was inspected almost daily and persons slept there four 
nights during such month, house was not a “family residence” 
within policy insuring house while occupied as such and void if 
house be “vacant or unoccupied” for 10 days. Williams et al. v. 
Pioneer Co-Op. Fire Ins. Co. (N. Y.)....-seseeecceees coeseeccoce 

Words “kept, used or allowed” in provision prohibiting keeping of gaso- 
line on premises mean that gasoline must not only be on premises, 
but must be there for keeping, or storing with some degree of 
permanence to violate policy. D. I. Felsenthal Co. v. Northern 
mower, Co., Limited, G6 TORGon CII.) oc ccccmvcivecctepeecvcsness 

In policies on personalty which from its character and ordinary use 
is kept continuously in one place, as merchandise, machinery in 
a building, household furniture, or stored goods, location of 
property is an essential element of risk, usually continuing war- 
ranty. Lesh v. Rock Creek Tp ‘Farmers’ Mut. Ins. Co. (Ind.).. 

Where personality is such that its temporary removal is necessarily 
incident to its use, the case with farming utensils, buggies, etc., 


such use will be presumed to have been in contemplation of 
parties unless language of policy forbids. Lesh v. Rock Creek Tp. 
Farmers’ Mut. Ins. Co. (Ind.) 


Agreement to sell insured stock of goods if company would transfer 
insurance to, purchaser, not carried out because company refused 
to make transfer is nlp ——— in interest or title or possession. 
—e Fire & Mariné Ins. Co. v. Boren-Stewart Co. et al 
SUD cnc pcccewts cdscchbovdecveesceeneneess ees eevee 

Fact that insured knew that one holding lien “would file foreclosure suit 
against him if he did not meet obligation did not render 
filing of suit a commencement of foreclosure with knowledge 
of insured—change of interest does not result from execution of 
deed for property and placing it in_escrow with bank, where 
condition on which its delivery was to be made was unfulfilled 
and deed was not delivered by bank. Philadelphia Underwriters’ 
Agency of Fire Ass'n of Philadelphia v. Moore (Tex.)...... 

Where insured sold dwelling house and executed deed to buyer with 
assignment of policy and he, being unable to pay purchase- 
money notes, reconveyed the premises to vendor, and after 
destruction of house by fire, assigned insurance policy back, 
if, whon delivered from buyers to vendor, their deed became 
effective as a conveyance, it passed title within the meaning of 
the policy—stipulation that policy should be void on change of 
Te was valid. Springfield Fire & Marine Ins. Co. v. Morgan 
(Tex sasecces Govceevecececcs evcncdessenesetvecasese 

Where insured and son “and “daughter purchased property on contract 


and son and daughter executed quitclaim deeds before deed’ 


from seller was made, simultaneous passing of title from seller 
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to insured and from son and daughter and from them to 
insured did not change character of insured’s title. Georgia 
Home Ins. Co. v. Bennett (ArkK.)......ccseecceccccenesessccess 
Where policy contains what is known as the “ordinary” or “open” 
mortgage clause, any breach of contract which would cause lapse 
as against one insured, will operate to void policy as against 
mortgagee. Southern States Fire & Casualty Ins. Co. v. Napier 
(GOL) cccccce seeses oocecaccceseccosseses 
In order that policy shali be terminated by reason of change of owner- 
ship, conveyance by owner must be to person who by terms of 
policy is not himself insured, mere acceleration of interest by 
direct conveyance did not work forfeiture. Southern States Fire 
& Casualty Ins. Co. v. Napier (Ga.)...... eteren edd contme eases 
Where seller under duly recorded conditional sale contract requiring 
buyer to insure did not know of buyer’s assignment of contract 
and insurer’s agent was put on inquiry as to ownership, there 
was no intent to deceive within the meaning of statute. Robbins 
et al. v. Milwaukee Mechanics’ Ins. Co. (Wash.)........eseee0+5 
Where mortgaged property, two.days before the fire, was auctioned off 
by trustee’s sale to highest bidder, and the sheriff, as substituted 
trustee, entered memorandum of the sale in his sales book, and 
a week or ten days later, after the fire, the bidder requested 
sheriff to make deed to him, but bidder refused on demand to 
pay purchase price, there was no change of interest in the 
property within original owner’s fire policy covering it. Ogden 
v. Hartford Fire Ins. Co. (M0.)..ccccccccccrecceccccscccccsesseces 
Where it appeared that plaintiff had installed third party as his agent 
in charge of store, permitting him to conduct business in plain- 
tiff’s name as owner under agreement for stated salary and half 
interest as soon as profits amount to a certain sum, such agree- 
ment was one of employment and did not constitute assignment 
of interest in the property. Brown v. Franklin Fire Ins. Co. (Cal.). 
If, at time of fire, there had been no change in title, it necessarily 
follows that there had been no change in right of possession, 
as distinguished from mere occupancy—change of possession 
contemplated by policy making it voidable on change without 
consent is change in lawful right of possession, as distinguished 
from mere occupancy—after contract for exchange of properties, 
which insured could not enforce and by which other party was 
not bound, insured might recover under policy, though other 
party had possession and had paid as much as one-fifth of 
agreed price—mere contract to sell does not affect validity of 
policy. Astea Ine. Ca. V; ASOD CVA ccc cere cvcvcccsesecacssune 
(329) Where fire policy on automobile warranted insured would not let ma- 
chine for hire without written permission, effect was that if 
machine was not in hire when burned. there was no forfeiture. 
Berryman v. Maryland Motorcar Ins. Co. (MO0.).......seeeeeees 
Policy by its terms avoided by a change in insured’s possession will 
not be annulled by illegal and fictitious seizure, where there was 
neither actual nor valid seizure of property. Whiteside et al. v. 
Lagagetice Five Fah CO.. GaGidsscccdedccccewvtsdepeswes saticas 
(330) New mortgage on premises insured against fire, executed to ‘consolidate 
others in hands of bank, does not void policy under incum- 
brance provision. State Central Sav. Bank v. St. Paul Fire & 
Marine Ins. CO. CIGWE) cscccvecesccnderovecssosvcessvucsese 
(332%) Where person, insured against liability for injuries caused by. auto- 
mobile, has settled with person injured without previous written 
consent of insurer, latter is released. Kennelly v. London Guar- 
antee & Accident Co., Ltd. (N. Y.).....cccecccces 
(335) Where defendant alleged insured had failed to “keep set “ot ‘pooks, “such 
failureedid not defeat right to recover, in view of statute, pro- 
viding that no breach of any warranties or conditions shall 
avoid policy unless such breach contributes to bring about loss. 
Merchants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. v. Southern Trad- 
gy CO. OE TO CRG 6 bao 6.00 vite ceded pe vache ebheaeessasanene 
(336) Rule of co-operative mutual company, limiting insurance on buildings 
to amount not exceeding two-thirds of cash value thereof, does 
not apply to insurance of other companies. Clover Crest Stock 
Farm, Inc., v. Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.).... 
(336) In absence of a specific provision in policy, overinsurance does not work 
a forfeiture of policy. Springfield Fire & Marine Ins. Co. v. 
Dickey—Pheenix Ins. Co. v. Same (Okla.)..... 


(C) MATTERS RELATING TO PERSONS INSURED. 


(339) Where usual occupation of insured is mining superintendent, he is 
not deemed to have changed his occupation to that of timberman 
at time of accident, where, though he had been temporarily em- 
ployed as timberman for several weeks prior thereto, he had 


ceased such work when accident occurred. Midland Casualty 
Co. v. Anderson (Colo.). eercvccdecccccees 


(343) After risk has terminated by fire, insured’s interest becomes a chose in 
in action, which he may assign without consent of insurer, not- 


withstanding clause forbidding assignment without such con- 
sent. A®tna Ins. Co. v. Aston (Va.) 
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(344) Under policy, void if assigned before loss, mere agreement to assign 
it will not work forfeiture. A®tna Ins. Co. v. Aston (Va.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


(349) Where policy provided it should iapse in event of nonpayment of 
premiums and insured was presumed to be dead, after seven 
years’ absence, his estate could not recover on policy where 
premiums had been paid during such period. Western 
Southern Life Ins. Co. v. Nagel (Ky.) 

On facts stated the company was left in the attitude of relying 
agent as ultimate paymaster, and it cannot defeat action 
policy because insured did not pay note. Taylor et al. ; 
Farmers’ & Bankers’ Life Ins. Co. (Kam.).......sceeeeeeeeeeeee 

Where life policy made first day of each month due date for premiums, 
insurer’s permitting insured to give order on paymaster for 
premiums to be deducted from pay on later date was extension 
of credit until such later date—omissions of servants of insured’s 
employer other than paymaster were imputable to insured—there 
could be no forfeiture for nonpayment where insured died in 
interval between due date and date to which credit was extended. 
Continental Casualty Co. v. Vimes (Al@.).....ceeeeeeserccccccs 

Agreements for forfeiture of policy for nonpayment of premiums are 
vo and enforceable by insurer. Travelers’ Ins. Co. v. Lazenby 
(Ala.) 

Provision in fire policy issued since enactment of law providing standard 
form that “in case the assured fails to pay premium notes or 
order at the specified time, this policy shall cease to be in force, 
etc.,”” not being in accord with standard form provided by law 
of this state, will not be enforced. Fidelity-Phenix Fire Ins. Co. 
v. School Dist. No. 62 of Jackson County (Okla.) 


It appearing that part of last premium was paid after time limited in 
policy and to soliciting agent, without receipt, signed by officer 
of company, and not appearing that premium was received by 
company, recovery will be denied. Gibson v. New York Life 
Ins. Co. (Wash.) 

Where insurer before canceling policy for non-payment of premium 
gave due notice of date when premium would fall due. of due 
date of note, of intention to cancel unless it was paid. and of 
willingless to reinstate policy if premium and note were paid, or 
premium and interest on note. insured having died after can- 
cellation, full amount of policy is not due. Darby v. Equitable 
Life Assur. Soc. of the United States (La.) 

Where insured failed to pay third premium, which was paid from loan 
value of policy, and he died shortly after fourth premium became 
due, when loan value in excess of indebtedness was less than 
enough to pay fourth premium, there could be no recovery on 
policy, which lapsed on default for more than one month in 
payment of fourth premium. Meserole et al. v. aoa 
BO BOD. GO. CHORD ceconcccccvsscscncrecticcccovcccvesetese 

Provision for the purchase of paid-up additions, in case dividends” are 
not taken in cash, applies only where insurance is being kept in 
force and where insured is in default for nonpayment of pre- 
mium, dividends are applicable to payment of such premium. 
Mutual Life Ins. Co. of New York v. Breland (Miss.).......... 

Where through non-payment of premium, policy became paid-up, in- 
sured could not demand cash surrender value. Mutual Life 
Ins. Co. of New York v. Breland (Miss.) 

By statute life policies are unforfeitable after they have been in force 
three years, having then a cash surrender value—in absence of 
expert showing to contrary, court will assume that calculation 
of surrender value after three years. as made and agreed to in 
life policy, is correct. Darby v. Equitable Life Assur. Soc. of 
the United States (La.) 

Plea was not defective in not expressly charging that any portion 
of surplus or dividends had in fact been set aside or placed to 
to credit of policy, since it would be presumed that company 
had complied with its contract to declare dividends and ascertain 
and set apart surplus annually. Mutual Life Ins. Co. of New York 
v. Breland (Mis8.).........see00% ° 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or For- 
feit Policy. 


(372) Unconditional ownership provision may be waived by company and will 
be so considered if agent had knowledge that insured’s interest 
“en sole and unconditional. Tae EKome Ins. Co. v. Bennett 
r ccees 
Company may waive any provision in policy intendea ‘tor its” benefit, 
it may cancel for breach or waive forfeiture by acts as well as 
Youn) National Life Ins. Co. of the United States v. Clayton 
a 
(378) Where agent of foreign company agreed with insured that she would 


(21) 
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‘375) 


(376) 


(379) 


(383) 


(388) 


be given notice of falling due installment notes executed for 
premium on five-year policy company was estopped from in- 
sisting of forfeiture through her failure to pay one of notes, 
where agent did not notify. Woolfolk v. Home Ins. Co. (Mo.).... 
Agent with authority to issue policies had authority to waive condi- 
tions. Schwabacher Bros. & Co., Inc., v. Orient Co. (Wash).... 
Managing agent had no authority to waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulnmess—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
OE. ERI). noo 6nc ca leks aces deena nreune teens Saeaonssaraeeeeae 
President of life company could not waive right of company in his own 
behalf. Estes v. Southeastern Life Ins. Co. (S. C.).........2++- 
Stipulation in policy that no waiver of any of the provisions shall 
have effect unless written upon or attached to policy is legal 
or binding contract and insured cannot claim waiver or estoppel 
based upon knowledge of agent that policy is being violated. 
Martin v. First Nat. Fire Ina. Co. (Le.). cc ccccccsccccccccses 
Policy written in name of administrator ‘is notice to insurer of insured’ 8 
qualified interest, so that policy is not void because of clause 
therein, declaring forfeiture if interest be other than sole 
ownership. Holland et al. v. Doke (Ark.)......cccceecccscvcces 
Knowledge of agent is knowledge of company— if applicant makes 
false statement to medical officer, without knowledge of agent, 
company is not bound, since medical examiner is employee and 
not agent—statute—if agent knows that certain representations 
of applicant are false, mere fact that applicant subsequently 
communicates them to medical examiner, who is not» an agent 
but employee, does not release company from imputation to it 
of knowledge of its agent—statute must be strictly limited to 
actual knowledge of agent and, is unaffected by issuance of 
special instructions by company impressing agents w:th necessity 
= ~ vouching for all facts. —— v. eee Ins. 
0. (Me. cecsevessone Ooerceedevesscencenocecsosceosee ececcce 
Managing agent had no authority to waive. ‘condition ‘amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life ins. Co. v. White- 
COMM. 6:06-5:05 n. 006 odd h hesthn Chee area Rake wae aes 
Unconditional ownership provision may be waived by company and will 
be so considered if agent had knowledge that insured’s interest 
was not sole and unconditional. Georgia Home Ins. Co. v. Bennett 
CAP.) ccccccccccccccccccccceccccegtecsesecseerececesececesoceees 
Evidence that insurer’s agent knew of condition of title and of in- 
terests of other parties when he delivered policy and accepted 
premiums was competent to show insurer’s knowledge. Spring- 
field Fire & Marine Ins. Co. v. First Nat. Bank of Taloga 
(Olea. ccccccrcses eee erccnvcccccessesgecceesececoecece 
While insured entered upon “automobile ‘elevator with/consent of em- 
ployee of garage company, latter was not agent of defendant in- 
surer. Losie v. Royal Indemnity Co. (N. Y.)...ceseceseccceseces 
Insured being unable to read English, insurer cannot, in absence of 
fraud, rescind policy because its agent, whose duty it was to 
® fill out application and who knew insured had undergone opera- 
tion within a year, wrote in no exception, but a mere check- 
mark in blank. Stanulevich v. St. Lawrence Life Assn’. (N. Y.).. 
Managing agent had no authority to waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
ROGS  (QOMIGs) 6s cccteveees cawypacdctsegendha tere eeee cneeaedbewnce 
Where real estate is conveyed without indorsement ‘on policy of in- 
surer’s consent to transfer, a parol agreement of general agent 
of insurer to continue policy in force until consent slip could be 
attached thereto is binding on insurer. Greentaner et al. v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (N. Y.)....... . ae 
Written permit given after issuance of policy “to secure other insur- 
ance,” prepared by secretary of company, who had notice of 
other insurance on property, includes insurance theretofore as 
well as thereafter obtained. Clover Crest Stock Farm. Inc., v. 
Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.).....ccseccecceees 
Where policy stipulated that premiums were due on the first of each 
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month and that acceptance of renewals should be optional with 
company, company need not accept premium after first of month 
and after insured has been killed, though company’s collector 
had for several months been in the habit of calling at insured’s 
office later than ist of month and collecting premium. Yett v. 
Oregon Surety & Casualty Co. (Ore.) weeccccoccecocoeece 

Company may waive any provision in policy intended for its benefit, 
it may cancel for breach or waive forfeiture by acts as well as 
tokin) National Life Ins. Co. of the United States v. Clayton 

a 

Insurer waives right to forfeiture where with knowledge of facts en- 
titling it to forfeiture it requires insured, in compliance with 
provisions of policy, to do some act or acts incurring trouble or 
expense. Tinsley v. Actna Ins. Co. of Hartford, Conn. (Mo.).... 

Company was estopped from setting up as defense facts and circum- 
stances concerning condition of title of property, interest, etc., 
of which it had knowledge at time of issuance of policy. Sprin- 
field Fire & Marine Ins. Co. v. First Nat. Bank of Taloga (Okla.). 

Where insurer after loss inadvertently demanded payment of premium, 
demand was not a waiver of insured’s breach by securing other 
insurance which entitled insurer to forfeit the policy. Taylor 
et al. v. National Union Fire Ins. Co. (Tenn.) 

Any declaration or course of action by company which treats policy, 
which company could declare forfeited because of breach, as 
valid and subsisting policy, which declaration or course of action 
is relied or acted upon by insured, will constitute a waiver. 
tional Life Ins. Co. of the United States v. Clayton (Okla.) 

Where insurer after knowledge of insured’s misrepresentations retained 
premium for more than a year and did not offer return until 
after suit, misrepresentations were waived. Commercial Union 
Assur. Co., Limited, of London, England, v. Schumaker (Ind.).. 

Where insurer demands or accepts payment of premium with knowledge 
of breach by insured which would warrant forfeiture, it is liable 
on policy. Taylor et al. v. National Union Fire Ins. Co. (Tenn.). 

Insurer which accepted premium from last purchaser of premises with 
knowledge of transfers and that purchaser desired to continue 
insurance did continue policy, which provided it should be void 
for change of title increasing hazard—insurer cannot assert 
there was no proper assignment of policy from vendor to pur- 
chaser. State Central Sav. Bank v. St. Paul Fire & Marine Ins. 
Co. (lowa) 

Where holder of policy not authorizing delayed payments customarily 
paid at dates subsequent to those specified, the acceptance of 
payment after due and after injury to holder was a waiver and 
holder could recover on policy, having paid last amount. not as 
reinstatement, but as dues in regular order. Hawkins v. Wood- 
WROD BUCGGRE AAT CeO) ccs csccccdvcevcccccoscevessveccneses 

Managing agent had no authority to waive condition amounting to 
forfeiture—supplemental application containing false statement 
which would work forfeiture, having been prepared at home office 
without presence of insured and without his knowledge of their 
truthfulness, were statements of insurer and it was estopped to 
deny their truthfulness—where agent while acting within scope 
of authority either carelessly or fraudulently writes false answer, 
same becomes act of company. Federal Life Ins. Co. v. White- 
head (Okla.) 

Where insurer retains note given for premium on fire policy and con- 
tinues to endeavor to collect such note, insurer is estopped from 
setting up failure to pay said note as defense to action on policy. 
Fidelity-Phenix Fire Ins. Co. v. School Dist. No. 62 of Jackson 
County (Okla.) 

Company waives right to forfeiture for breach of condition making 
policy void upon change of interest, where, with knowledge of 
breach, it treats policy as valid by inducing insured to go to 
some expense in furnishing proofs—provision in blank proof that 
furnishing thereof to insured or making up of such proofs is not 
a waiver of any defense insurer may have does nodt affect a 
waiver, where insurer treats policy as valid. Tero Petroff & Co. 
v. Equity Fire Ins. Co. (Iowa). 

Company does not waive any defense it “may have “against policy by 
— a loss. Tero Petroff & Co. v. Equity Fire Ins. Co. 

OWE) = ccccccccccccece coves 

Signing of contract whereby insurer does not waive conditions ‘by’ in: 
vestigating cause of fire and ascertaining amount of loss does not 
protect insurer against waiver, where with knowledge of facts 
entitling it to forfeiture, adjuster required insured to incur trouble 
and expense. Tinsley v. Adtna Ins. Co. of Hartford, Conn. (Mo.). 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


(412) “Stranded” means that vessel must remain stationary for a time 
and implies a settling of vessel and an interruption of voyage 
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under extraordinary circumstances. Amok Gold Mining Co., 
vw. Canton Ina. Ollee, LOd. (Cal). cccccccccecccccccccccccsseses 
Where vessel encountered storm which carried away some of her sails 
and rendered her unmanageable, such storm was proximate 
cause of loss though she afterwards stranded near destination 
7 was sold. Amok ov Mining Co. v. Canton Ins. Office, Ltd. 
(Cal.) ccccccces ceccecs cc vcccccccccccccceccecceeees 
Where plaintiff's vessel. ‘was. insured. ‘against fire, and fire broke out 
beneath freight cars loaded with explosives, which exploded, 
causing another fire, which in turn caused a great explosion. 
damaging by concussion, the vessel, about one thousand feet 
away, plaintiff could not recover on policy since fire was not 
proximate cause of damage. To warrant recovery on marine 
fire policy, fire must reach the vessel or come within such 
proximity to it that damage, direct or indirect, is within reason- 
able probability. Bird v. St. Paul Fire & Marine Ins. Co. 
GH, Zid. cccdecvecavesdsvcessscesncsadectudasinatscnderecatactaes 
Insurance applies to thefts when property is in hands of carrier, and 
not while in insured’s wagon. put for the night, on account of 
freight office being closed, in stable operated by corporation 
hiring out trucks and having no public truckman’s license. 
Krohnberg et al. v. Federal Ins. Co. (N. Y.)....c.cecceccccccsees 


INSURANCE OF PROPERTY AND TIITLES. 

It being competent for parties to agree that policy shall be incontest- 
able after one year, where they do so agree and insured dies 
after one year, even actual or willful fraud is no defense against 
beneficiary—where accused and two others conspired to defraud 
company by securing policy in name of nominal beneficiary, for 
benefit of conspirators on life of man who was then ill, and policy 
was issued through fraud in medical examination, and one con- 
spirator took assignment of policy from nominal beneficiary, he 
was not a good-faith purchaser, and was not entitled to benefit of 
incontestability clause—public policy requires that incontest- 
ability clause be limited to legitimate policies actually taken out 
by insured for protection of his named beneficiary. People v. 
Alexander et al. (N. Yi) ccccccccccccccccvccscccccscssccscescccee 


Where fire spreads to insured building and there causes an explosion 
insurer is liable for all damage. Bird v. St. Paul Fire & Marine 
Ima. Co. (NN. VYidicccccgcecesosesccccccccsvcccegececcescecctsceses 
Competent for company to insert clause in contract insuring against 
theft of personal property, limiting liability to cases where there 
are visible signs of entry or where there is direct proof of theft— 
in absence of clause limiting Hability to cases where there are 
visible signs of entry or where there is direct proof of thefy to 
construe policy as requiring such proof violates rule of con- 
struction of uncertain or ambiguous language, if it be such, 
against party that drew contract. Wolf v. Attna Accident & 
Liability Co. of Hartford, Conn. (N. Y.).......+0.. eteneeeean ene 
Mere negligence on part of insured does not prevent recovery on fire 
policy, one of the objects of which is to protect insured from 
losses due to carelessness. Todd et al. v. Traders’ & Mechanics’ 
Ins. Co. ot Ol. (MASE) vccccnccvccctedcosccccesvessseccescseees 
Insurer is not liable for fraudulent loss due to intentional destruction of 
property by insured or to such reckless and inexcusable negli- 
gence as tends to show fraudulent purpose or design. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.)............ 
Insurer is not liable for fraudulent loss due to intentional destruction of 
property by insured or to such reckless and inexcusable negli- 
gence as tends to show fraudulent purpose or design. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.)............ 
Corporation cannot recover from insurer loss of goods occasioned by 
incendiarism of beneficial owner of practically all of corporate 
stock who would receive all insurance money collected—that 
mere nominal stockholders whose stock equitably belonged to 
beneficial owner of practically all corporate stock had nothing 
to do with latter’s incendiarism in destroying insured property 
does not enable corporation to recover for such loss from insurer. 
D. I. Felsenthal Co. v. Northern Assur. Co., Limited, of London 
CEL.)  cvvces ccc cddeeseccsédssdsGbesrabdseeeedepeciedsndcece d6ssede 


GUARANTY AND INDEMNITY INSURANCE. 


Policy providing that insurer would not be liable for injuries occa- 
sioned by making alterations in buildings, held not to relieve 
insurer of liability for injuries to servants, injured by falling of 
roof that was being constructed in place of one that had been 
burned. “Syracuse Malleable Iron Works v. Travelers’ Ins. Co. 
CN. Vode cccccccscccncccccccosscveccesscesece eocccccsccccccccccce 

Where employee of railroad contractors was injured, partner of con- 
tracting firm, who reimburses railroad for judgment recovered 
against it because of such injury, sustains a “liability imposed 
by law” within meaning of insurance policy. Black Mountain 
R. Co. et al. v. Ocean Accident & Guarantee Corp. (N. C.)...... 
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Policy indemnifying plaintiff against claims for damages on account 
of bodily injury accidentally suffered by any person by reason 
of ownership, maintenance or use of described automobile, 
covered injuries arising from driving of car by insured’s son, 
since when owner turns car over to members of family he may 
be held liable on theory that they act as his agents and rep- 
resentatives—fact that insured’s son was of legal age did not 
avoid liability of insured. Fullerton v. United States Casualty 
Co. (Iowa) .... 

Where president of corporation, its employee ‘under Workmen’s Com- 
pensation Act, when injured, was engaged in personal superin- 
tendence of manual and mechanical operations of corporation, 
premium paid by company’s insurer being based on pay roll in 
which president’s remuneration was not included, he could not 
recover—president, also director, who owned half the capital 
stock, must be presumed to have assented to contracts made by 
company’s treasurer, who also owned but one share less than half 
the stock, where business was conducted as partnership owned by 
two, brothers. Cashman’s Case (Mass.) ne 

Under policy insuring employer against loss from injuries to servants 
engaged in road making to be conducted at S, employees need 
not be at work all the time at S., but work must be incident to 
that work and does not include person kalsomining —ee 
residence. Hungerford v. Bonn et al. (N. Y.) 

Engineer in charge of caterpillar engine used to pull disc harrow “at 
night, would be “operating farm machine” within policy of in- 
surance covering employees engaged in ‘‘general farm work, 
excluding operation of farm machinery;’” but deceased, who 
was assisting by means of lantern in harrowing. and had nothing 
to do with engine at time of accident, would not. Maryland 
Casualty Co. v. Industrial Accident Commission et al. (Cal.).... 

Policy against liability imposed by law on insured, contractor for car- 
pentry and mason work on telephone company’s building, and 
resulting from negligence of contractor or subcontractor engaged 
in work, did not cover accident to passenger in street through 
negligence of employee of independent contractor. Wilson v. 
London Guarantee & Accident Co.. Limited (Cal.) 

Casualty ,insurance policy to cover all employees “legally employed” 
does not cover persons employed in violation of law as to age. 
Waterman Lumber Co. v. Beatty (Tex.) 


LIFE INSURANCE. 


Ordinary life policy, in absence of provision, regarding death of in- 
sured by legal execution as punishment for crime, does not in- 
sure against death by such means—statute providing incontesta- 
bility does not change public policy of state so as to permit 
recovery for death by legal execution. American Nat. Ins. Co. 
v. Munson (Tex.) 

Suicide statute is applicable to a8Ssessment companies—fraterual order 
cannot by contract embodied in policy provide that smaller 
amount should be paid in case of suicide. Gates v. Knights 
Templars & Masonic Mut. Aid Ass’n (MO.).....ccceesccccecees 

Nominated beneficiary of policy or certificate containing no provision 
as to effect of suicide may recover where assured, being of 
sound mind, takes own life, insurance not being procured with 
intention of committing suicide. Jackson v. Loyal Addition Ben. 
Ass’n (Tenn.) 

Despite statute providing that no conviction shall work forfeiture of 
estate, beneficiary named in policy who feloniously kills insured 
to accelerate due date of policy and collects money, cannot re- 
cover proceeds—life company’s liability on policy is not canceled 
because beneficiary named in policy feloniously kills Insured. 
Murchison et al. v. Murchison et al. (Tex.). 


ACCIDENT AND HEALTH INSURANCE. 


Where insured had punctured pimple on his lip whereby infection was 
induced resulting in death from inflammation of the brain, pro- 
duced by staphylococcus aureus, infection was result of an ac- 
cident, an accident being something unforseen, unexpected, ex- 
traordinary; an unlooked for mishap. Lewis v. Ocean Accident 
& Guarantee Corp., Limited, of London, England (N. Y.)..... . 

While. strictly speaking. a means may be accidental only when dls- 
associated from any human agency, such interpretation is not 
recognized in law of accidental insurance, but any event occurr- 
ing without the expectation of person affected must be considered 
“accidental” though it would not have happened but for voluntary 

act. Grosvenor v. Fidelity & Casualty Co. of New York (Neb.). 

4451) Under policy exempting insurer from liability for disability caused 
by cerebral hemorrhage, where insured accidentally fell, striking 
his head and rupturing blood vessel in his brain causing cerebral 
hemorrhage, which caused partial paralysis and total disability 
for eight weeks, could not recover. Order of United Commercial 
Travelers of America v. Dobbs (Tex.).. 
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Clause limiting insurer’s previously expressed liability, where injury or 
loss “results from or is contributed to by any poison, disease, 
infection,” etc., such limitation applies only to disease or infection 
from which deceased was suffering prior to or at time of accident. 
Finucane v. Standard Acc. Ins. Co. (N. Y.)..ceeceeccceececeece 

Policy construed to promise death benefit when death resulted from 
sickness as well as when it resulted from accident. Phillips v. 
Duluth Casualty Assn (MING.)...ceccccscccecnccceccccese 

To come within policy insuring against death resultng from injuries 
received “through external, violent, and accidental means” it is 
not sufficient that result should be accidental, but means should 
also have been accidental, or, if cause of injury was voluntary 
act, its effect must have been unusual and unexpected—death 
occurring from breaking of pimple with gold scarf pin causing 
infection was held to be due to “external, violent and accidental 
means.” Lewis v. Iowa State Traveling Men’s Ass’n. (U. 8.).... 

Holder of accident policy suffered sunstroke while on street car on way 
to work suffered an accident within the meaning of the policy 
which is something unusual, unforseen and unexpected. Elsey 
v. Fidelity & Casualty Co. of New York (Ind.).......cseeeseeves 

“Accidental means” is used to denote accidental cause, and in case of 
sunstroke, if same was suffered while insured was engaged in 
his usual avocation or going about his affairs in ordinary manner 
and did not intentionally and voluntarily subject himself to intense 
heat calculated to produce sunstroke, with knowledge that it 
would probably occur, then sunstroke was suffered from ‘“acci- 
dental means” within the meaning of the policy. Continental 
Casualty Co. v. Clarke (OKI8.)..cccccccccccccccscctsccece eccccce 

Under policy covering injury by external, violent and accidental means, 
insured, who while pulling a tire from an automobile slipped 
and fell when it suddenly ‘loosened. sustained an accidental 
injury from an accidental, external and violent means. Lick- 
leider v. Iowa State Traveling Men’s Ass’n (Iowa)............+. 

Death occurring through breaking of pimple with pin causing infection 
-—insurer not exempted from liability by provision that it should 
not be liable for accidental death “resulting wholly or partially, 
directly or indirectly from local or general infection” except when 
such infection results from a visible or open wound. Lewis v. 


Iowa State Traveling Men’s Ass’n. (U. S.)......2005: eocccecccce 
Certificate exempting insurer from liability for death caused by “gasses 
* accidentally or otherwise * * * inhaled,” exempts 


Menta in case of asphyxiation, regardless of whether death is 
voluntarily or involuntarily; an accident death being of necessity 
involuntary and unintentional. Jones v. Hawkeye Commercial 
Men’s Assen Ct Bl. (TOW) «oc ccseccccccccccccsscccccccescescsens 
Where only 10 per cent is payable for injury intentionally inflicted, 
only such amount can be recovered, where injury was inflicted by 
insane person, who understood physical nature and consequences 
of act, although he did not know it was morally wrong. Rider 
v. Preferred Acc. Ins. Co. of New York (N. Y.).....eceeeseeees 
If accident was proximate cause of drowning, nature of accident was 
immaterial on question of liability. Kinsey v. Pacific Mut. Life 
Ins. Co, of Califormia (Cal) .ccccccccccccccccosccsecccvsecccoce 
Where insured was beaten by footpads and there was evidence that in- 
ternal effects caused kidney trouble, which progressed from 
stage to stage until he died, the jury was justified in finding 
that death resulted directly and independently of all other causes 
through the injury. the thread of causation not*being broken. Bel- 
lows v. Travelers’ Ins. Co. of Hartford, Conn. (Mo.)...... ‘ e 


XIII. Extent of Loss and Liability of Insurer, 


(A) 
(481) 


(B) 
(499) 


MARINE INSURANCE. 


Right to sell as well as right to abandon must be determined by vessel’s 
master in light of facts available and he cannot await develop- 
ments before deciding what to do—mere fact that vessel on 
which goods were shipped was repaired after being sold did not 
establish that sale was unnecessary. Amok Gold Mining Co. v. 
Canton Ins. Office, Ltd. (Cal.) .ccccccciccccccccccccccccescce 


INSURANCE OF PROPERTY AND TITLES. 


Error to instruct verdict for sum not to exceed three-fourths of value 
of property, the measure of damages being the cash value of the 
property destroyed at time immediately preceding loss. Liver- 
pool & London & Globe Ins. Co. v McLaughlin (Okla.)........ 

Under statute providing that, where there is partial damage to property, 
insured is entitled to recover amount “equal to damage done to 
the property,” the measure of damages for partial loss by fire 
is the difference between reasonable value immediately before the 
fire and reasonable value immediately thereafter. Tinsley v. 
4itna Ina. Co. of Hartford, Comm. (MG.). 0. ccccccccccccvccccsecs 

Where property was partially destroyed, amount expended by insured 
in repairing property will not be taken as measure of damages, 
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Tinsley v. Aitna Ins. Co. of Hartford, Conn. (Mo.).........+++ 
(601) Under provision that company shall not be liable for more than three- 
fourths of actual cash value of insured property, company’s 
liability for damages is not affected by fact that insured had 
offered to sell property for less than ts actual value. Detroit 
Fire & Marine Ins. Co. v. Boren-Stewart Co. et al. (Tex.)........ 
(504) Under mortgagee clause providing that mortgagee is not affected by any 
act or neglect of mortgagor or owner, mortgagee need not pro- 
rate where owner without his knowledge or consent obtains addi- 
tional insurance notwithstanding that mortgagee clause provides 
that loss shall be prorated where additional insurance is taken 
out. Germania Fire Ins. Co. of New York v. Bally (Ariz.).... 
Employment of mechanics for more than fifteen days under standard 
policy is waived, Where notice was given to secretary of company 
of such employment and thereafter and before the loss company 
levied assessments, which were paid. Clover Crest Stock Farm, 
Inc., v. Farmers’ Reliance Mut. Fire Ins. Co. (N. Y.).........-- 
Right to prorate insurance under standard policy must be pleaded, 
but where loss exceeds total insurance, provision is not applicable. 
Clover Crest Stock Farm, Inc., v. Farmers’ Reliance Mut. Fire 
Ins. Co. (N. Y.) 
Where fire policy did not contain pro rata clause, insured may recover 
whole amount, although there was concurrent insurance on 
property. Tinsley v. Agtna Ins. Co. of Hartford, Conn. (Mo.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(512) Where after due notice insurer refused to defend action by employee 
against insured on ground of nonliability, as it had not been 
notified of accident, but thereafter notified insured that em- 
ployee’s action could be settled for $150, half of which it offered 
to pay. which offer was not accepted by insured. insurer was 
liable to insured for full amount of judgment of $3,000 thereafter 
recovered by employee against insured, insured not being bound, 
by any duty to mitigate damages, to settle for $150 and then 
litigate whether it was insurer’s duty to defend or pay. Carthage 
Stone Co. v. Travelers’ Ins. Co. (MO0.).......eeeeees 

Policy indemnifying surgeon against loss from “‘liability “imposed by 
law” on account of bodily injuries suffered by patient in con- 
sequence of any “malpractice, error, or mistake,” etc., covered 
judgment for damages obtained by patient for injury due to 
surgeon’s failure to remove all gallstones and all causes of 
disease under special agreement. Sutherland v. Fidelity & 
Se SO Oe PU SNe CRs sc ec cence ctabedadnseetsoursee 

(6183) Where company refused to defend suit as specifically agreed and insured 
had to employ attorneys and others to defend, insured could re- 
cover obligations so incurred, although not yet paid, regardless 
of a no-action clause in policy providing that no action should lie 
against insurer except to recover money actually expended, be- 
cause assured could not have supposed that insurer would breach 
its contract at the outset—it could not recover railroad fare 
and hotel bills expended by an investigator, where competent 
investigators could have been employed at place where investiga- 
—. took place. Western Indemnity Co. v. Walker-Smith Co. 

Soteamay policy, binding insurer. ‘to defend any suit against insured 
to enforce claim for damages covered by policy, whether ground- 
less or not, required insurer to defend every action in which 
complaint showed claim for damages. Greer-Robbins Co. v. 
Pacific Surety Co. (Cal.) 

(614) Though policy limited liability to loss actually sustained and paid in 
money in satisfaction of judgment after trial on issues, com- 
pany was liable where it, having undertaken defense of action, 
withdrew therefrom and repudiated its obligation to defend. 
Fullerton v. United States Casualty Co. (Iowa) 

Where mining company contracted to hold lessor of machinery free 
from loss from injuries to employees. and insurance company’s 
attorney and lessor settled actions against mining company and 


lessor. lessor and insurer each paying half, insurer was liable to 
mining company for money paid to lessor under its contract. 
Harnden et al. v. Southern Surety Co. 

Where liability insurer, notified of suit, refused to defend and 
sured suffered default and had motion to set aside denied, on 
appeal, in action against assured, court cannot make contract 
of insurance for him covering liability, nor assist him to avoid 
effects of his own neglect to defend, though policy provided 
he would not interfere with litigation. Wilson v. London Guar- 
antee & Accident Co., Limited (Cal.) 


(D) LIFE INSURANCE. 


(522) Where policy is tontine, semitontine, or tontine in its character, state- 
ments as to prospective surplus of profits will be regarded as 
estimates rather than definite promises to pay. Luellen et al. 
v. New York Life Ins. Co. (Mich.)........ 

Where application for 20-payment tontine policy” provided ‘that ‘at ‘end 
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of tontine period policy should participate in surplus “as may 
then be apportioned by the (insurance) society,” society could 
not arbitrarily fix upon sum of money, less than real surplus 
and apportion it as such—society held bound to issue additional 
insurance in certain sum at end of tontine period—duty of com- 
pany to keep record of surplus arising on tontine policy which is 
trust fund. Thomas v. Equitable Life Assur. Soc. (Mo.) 


(E) ACCIDENT AND HEALTH INSURANCE 


(527) Insured could not have double indemnity for loss of finger when car 
window closed on him. National Life & Accident Ins. Co. v. 
TRORGOTHOR CAPR.Y  coccccvcveccsccdicostcesevatedéeseenes denesce 

Taxicab operated by common carrier is a “public conveyance” within 
an accident policy providing double liability for injuries sus- 
tained “whle in or on public conveyance provided by common 
carrier’ notwithstanding that, when it is rented by a passenger, 
he is entitled to its exclusive use. Anderson v. Fidelity & 
Casualty Co. of New York (N. Y.).cccceccccccccseccccccseccccce 

Not only use made of elevator but also its construction is an important 
factor in determining whether it is a passenger elevator within 

» accident policy—that garage company at times permitted persons 
to ride on its elevator as it did insured at time he was injured 
did not necessarily change character of elevator or estop insurer 
from claiming that it was freight elevator in action against it on 
policy providing for double indemnity for injury sustained in 
passenger elevator. Losie v. Royal Indemnity Co. (N, Y.)........ 

(529) Under policy undertaking to pay indemnity in case of death from 
injuries within 90 days from accident and in cases when injuries 
received shall wholly and continuously disable and prevent in- 
sured from performing “any and every kind of duties pertaining 
to his occupation,” period of which indemnity is payable in case 
of death is disability to perform any substantial part of insured’s 
business, for when one is disabled from performing those sub- 
stantial acts which characterize his occupation, common and 
subsidiary acts, such as opening letters and nominal and clerical 
duties, cease to pertain to it. Bellows v. Travelers’ Ins. Co. of 
Hartford. Comm. (BO.) cccccccsecccccccccccccecccsevccescsocscses 

(630) Although policy recited insurer was “manager of cigar ‘store, * office and 
counter duties only” it covered his occupation also as to selling 
soft drinks as well as cigars. National Life & Accident Ins. Co. 
Ve. Henderson (ALPK.) .cccccccegeccccccccsece eccccccccccsccecs 

Insured killed by sudden starting of automobile while he was cranking 
same was not “in” or “on” the automobile within policy pro- 
viding for double indemnity for injuries sustained while in or 
on private conveyance. Turner v. Fidelity & Casualty Co. of 
New York (Mo.)...... 


XIV. Notice and Proof of Loss. 


(535) Under policy indemnifying employer against actions by employees for 
injuries requiring as condition precedent to Hability that im- 
mediate notice be given of injury, employer could not recover 
in absence of such notice, notwithstanding no technical for- 
feiture was provided for.in policy. Phenix Cotton Oil Co. v. 
moves. InGemmay CO. CEO) cccnccssccwectasccasbacescoenbeueuas 

(536) Mortgagee is not required to furnish proof of loss and failure to do 
so does not affect his interest. Germania Fire Ins. Co. of New 
TORK: V, BGMY CAFR Je ccccccccccsvccbusccvscnsscsccesbccepeesse 

(539) Employer could not recover in absence of notice, although notice was 
given insurer as soon as employer’s local agent and manager 
reported to employer—employer could not recover, in absence of 
immediate notice, though insurer was not injured by delay. 
Phenix Cotton Oil Co. v. Royal Indemnity Co. (Tenn.)........ 

(650) While proofs of death were not conclusive evidence of facts stated 
therein, they furnish some evidence of facts and are prima facie 
evidence in behait of insurer. Reserve Loan Life Ins. Co. v. 
Ss EGS o.oo. “ov ree oebnethscave erehceesusecankemeeaene 

Statement of insured in proof of loss as to nature of illness, is prima 
facie, but not conclusive, proof of nature of illness. Union Mut. 
Aid Ass’n of Mobile v. Carroway (Al@.).....cssececeeenececees 
Death certificate is not proof of any disease suffered by insured prior 
to death and is conclusive only of fact of death. Askey v. 
New York Life Ims. Co. (Wash.).....ccccccccccscccscccscces 
Proofs furnished company, while not conclusive evidence of facts 
therein stated and subject to be explained or to proof that such 
statements are incorrect, furnish some evidence of facts therein 
stated and are prima facie evidence in behalf of insurer. Re- 
serve Loan Life Ins. Co. v. Isom (Okla) .......cccccccccccccccce 

(555) Evidence was such that it devolved upon jury and not court to deter- 
mine whether written notice of accident given 35 days after its 
occurrence was timely—provision that condition therein shall be 
waived except by written indorsement signed by designated 
officer, does not apply to conditions to be performed after occur- 
rence of loss or of event upon which loss may be predicated. 
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XVI. 


(581) 


(582) 


Cc. 8. Brackett & Co. v. General Accident, Fire & Life Assur. 


Corp., Lilrmited (Mimm.) ...ccccccccccsccsccscccccccccccscccccece 3 


Sworn statement by insured after destruction of property as to 
amount of insurance on property does not invalidate policy, 
where insurer’s agent, knowing of additional insurance, pre- 
pared statement, there being no intent by insured to deceive. 
Tero Petroff & Co. v. Equity Fire Ins. Co. (lowa).........e.e005 

Where policy provided for physician’s reports every 15 days during 
continuance of disability for more than a month, such reports 
were not necessary, where defendant repudiated ability because 
of kind of sickness from which insured was suffering. Rosenbaum 
v. National Acc. Soc. (N, Y.). Cec ercccrseccccscceccesceceeeces 

Proof of loss is not waived by answer setting up other grounds of de- 
fense, nor by denial of liability by insurer under policy sued on. 
upon other grounds, unless shown by evidence that such liability 
was denied by insurer within time fixed by policy for making 
proofs. North British & Mercantile Ins. Co. v. Lucky Strike 
Oll B GOs Co. (ORIB.) 20 cv ccvcccccvccvesccccnwcasvceccsssceseces 

Proof of loss is not waived by answer setting up other grounds of de- 
fense, nor by denial of liability by insurer under policy sued on. 
upon other grounds, unless shown by evidence that such liability 
was denied by insurer within time fixed by policy for making 
proofs. North British & Mercantile Ins. Co. v. Lucky Strike 
Oll B Gas Co. (ORIS.). ccccvcscccccvccctccccesssvescssccvescces 


Adjustment of Loss. 


Where insurer’s letter demanding appraisement and naming appraiser 
was addressed to the insured in care of his attorney. five-day 
period given insured for appointing an appraiser would not begin 
until he actually received letter. Commercial Union Assur. Co.. 
Limited, of London, England, v. Schumaker (Ind.)............ 

Complainants were not bound by award and precluded from seeking 
to have it set aside because before hearing or decision upon their 
actions at law, or their suit in equity they withdrew and retained 
amount paid into court—evidence warranted conclusion that 
award was unjust, inequitable and grossly inadequate, entitling 
complainants to have it set aside. Shepard et al. v. Springfield 
Fire & Marine Ins. Co. et al. (R. L.)...cccccsccccccccccvcccseces 

Where insured had equal right with insurer to demand an appraisal 
of loss and failed to exercise it, he is estopped from relying upon 
insurer’s failure to do so. Commercial Union Assur. Co., Limited, 
of London, England, v. Schumaker (Ind.).........ceeseeeceeseee 

Insurer’s letter to insured suggesting compromise, containing express 
statement that its suggestions regarding avoidance of appraise- 
ment should not be taken as waiver of its demand, did not waive 
demand. Commercial Union Assur. Co., Limited, of London, 
England, V. Schumaker (Ind.)..ccccccccccscccsccccccsssccccscece 

Where insurer demands appraisement of loss and insurea defaults, 
failing to appoint an appraiser within time required by statute, 
amount of loss that was admitted by insurer becomes ascer- 
tained amount. Commercial Union Assur. Co., Limited, of Lon- 
don, England, v. Schumaker (Ind.) .....cceeesseceseceseseesece 

Under policy providing that for total disability insured was to be paid 
at certain rate per month, but that payment was not due until 
final proof of total disability. where insured thought he had 
practically recovered and he and his physician so reported, com- 
pany accepted report and settled according to claim in full and 
insured signed release, there could be no recovery for future con- 
sequences of injury. General Accident, Fire & Life Assur. Corp., 
Eimited, V. Harris (Migs.)..ccccccsccccccccce eobeneeececessen 

Plaintiff alleged and proved to the satisfaction of jury that by oral 
agreement his loss was adjusted at $335, that, being unable to 
read English, he signed a paper fixing the loss at $250, jury 
found and had right to find that document claimed to be written 
contract was not a contract—he was not barred from suing by 
acceptance and retention of payment. Mathias v. State Farmers’ 
Mut. Ball Ins. Co. (N. D.).cccccccvcsvcscvcavesscesessesevece 





Right to Proceeds. 


As mortgagee in possession of livery barn, defendant insured it for 
$1,000, charging premiums paid to rents and profits of barn. 
For loss of barn by fire, defendant received draft for $1,000 pay- 
able to himself and plaintiff, the owner of property. Under facts 
presented, it is held that trial court should have directed verdict 
for plaintiff for insurance. Thress Vv. Zempel (N. D.).......... 
Where lease covering land, mills and machinery and embodying option 
to purchase, was made, mortgagee bank indorsing consent, and 
fire policies, pursuant to lease, were made out in names of lessor, 
bank, and lessee, and property was damaged by fire, lessee’s 
assignee having exercised option to purchase is entitled to in- 
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surance money. Carnation Lumber & Shingle Co. v. Tolt Land 
Co. et al. (Wash.) 


(683) Clause empowering company to pay to any relative by blood or con- 


(586) 


(587) 


(588) 


(590) 


nection by marriage or to any other person appearing to insurer 
to be equitably entitled to proceeds by reason of having incurred 
burial expenses does not give one who has paid premiums right 
to enforce payment thereunder; such payments being in legal 
contemplation made by insured. Prudential Ins. Co. of America 
v. Ritchey (Ind.).........+++5. oseeece ° 
Where policy does not permit of change, beneficiary has vested interest. 
Protective League Life Ins. Co. v. Downing et al.—Downing et al. 
Ve Downing (MO.)..ccccccccsecessescess ecleoncedecee 
Wife, beneficiary, who joined ‘in ‘application for “policy, took same into 
her possession and paid all premiums, takes a vested interest. 
Neary v. Metropolitan Life Ins. Co. et al. (Comm.)........eeee0- 
Life policy of bankrupt, payable to wife, unless exempt by state statute, 
passes to trustee, in bankruptcy, where bankrupt, without con- 
sent of wife, had right to substitute another beneficiary. In 
Fe Jones (U. BS.) ncccccccheces eveccccees occetecsseosoecoe 
Wife, beneficiary, does not lose her interest in policy by permitting her 
assignment as security to creditor of husband, and their reas- 
signment to her by creditors is not a diversion ‘ot assets by hus- 
Exemption is personal privilege which may be waived, but which exists 
until assured or some one authorized to do so for him, waives it. 
Charlies Hing v. Joe Lee et al. (Cal)... ccccccccccsvesccccvecccses 
ee fraud of creditors. Harriman Nat. Bank v. Hulet et 
Ql. (TH. DB) cccccceccccccecs eeecececsese 
On the facts stated, insurance policies ‘on lite’ of bankrupt which were 
fully paid and which yielded annual dividends did not pass to 
the trustee, where they had all been borrowed upon to their full 
loan value, and interest on the loans exceeded dividends. In re 
Williams ¢@t Bl. (PB.). secccccccccccvcccccccesccucseccesceees 
That husband paid premium on life policy assigned to wife, does “not 
affect here title to policy as against husband’s trustee in bank- 
ruptcy—mere doubt will not defeat wife’s claim—suit against 
bankrupt’s wife, to whom insured had been assigned is properly 
dismissed, where there was nothing to show that at time of 
assignment defendant was insolvent. Longbottom v. Emery et 
Ss Pe ee ere er eee Te tye eee Pe eee 
Provisions and by-laws or constitution of association concerning the 
way in which change of beneficiary may be made are for benefit 
of association and may be waived—where association pleads 
willingness to pay proper one of two rival claimants, depositing 
the money in court and asking that they be required to interplead 
it waives condition of policy requiring change in beneficiary to be 
made in specific manner. Frakes v. Brotherhood of Locomotive 
Firemen et al. (MO.) wcccccccccccccsccccsioves Soudcacheeseedeas 
Where insured attempted to change. beneficiary from mother “to wife 
and made certificate before notary public to such effect, but failed 
to return for cancellation and for issuance of new policy, and 
insurer paid money in court and asked that the two beneficiaries 
interplead, condition as to methods of change of beneficiary was 
waived and wife was entitled to fund. Frakes v. Brotherhood 
of Locomotive Firemen et al. (MO0.).......ccceecccccsccccecscees 
Under Bankruptcy Act insurance policies, exempt “by ‘laws ‘of state, 
do not pass to trustee in bankruptcy. Elledge v. Sumpter et al. 
Mere fact that general creditor of deceased served notice on insurer that 
assignment of policy to claimant was fraudulently made to avoid 
payment of debt did not constitute any lien, claim or right 
against moneys payable under policy nor against insurer. O’Neill 
v. Mutual Life Ins. Co. of New York et al. Sopra ss seseiesessy 
(Tenn.) .... Cocccccccescccccececce ecevocacecccsses 
Exemption is personal privilege which may be. waived, but which exists 
until assured or some one authorized to do so for him, waives it. 
Charide Berne V¥.. FOO. Tie OC Gh. CORR 6c ck vewecdcvadiadendiswecdlene 
Life policy of bankrupt, payable to wife, unless exempt by state statute, 
passes to trustee, in bankruptcy, where bankrupt, without con- 
sent of wife, had right to substitute another beneficiary. In 
FO Jones (U. Bi)wcccccsccesccse svecape ° ¢ 
Wife, beneficiary, does not lose her interest in policy by “permitting her 
assignment as security to creditor of husband, and their reas- 
signment to her by creditors is not a diversion ‘of assets by hus- 
eae of creditors. Harriman Nat. Bank v. Huiet et 
Bl, (Ue Bi) ccvcccesccccccccvcvevsecsesecescsccescecessbeseeces 
Under statute, construed in connection with “Section 3455, “ali premiums 
paid by insured in excess of $500 in any one year are recoverable 
a by creditors. Harriman Nat. Bank v. Huiet et al. 
On the facts stated, insurance policies “on ‘lite’ of bankrupt which were 
fully paid and which yielded annual dividends did not pass to 
the trustee, where they had all been borrowed upon to their full 
loan value, and interest on the loans exceeded dividends. In re 
Williams et al. (Pa.) ....... 


(593) Assignment of fire policy need not. be in writing. - Greentaner et al. 


v. Connecticut Fire Ins. Co. of Hartford, Conn. (N. Y.) 
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XVII. Payment or Discharge, Contribution, and Subrogation. 


(595) Provision in policy requiring insured to repair property in case of 
partial loss, and coinsurance clause, being in conflict with statute 
are ineffectual. Tinsley v. Adtna Ins. Co. of Hartford, Conn. 


(Mo.) 

(602) To justify infliction upon insurer under statute penalty for vexatious 
refusal to pay loss, there must be some substantial evidence that, 
defense has not been made in good faith. but to harass or vex 
claimant. Berryman v. Maryland Motor Car Ins. Co. (Mo.).. 

Code imposes damages and attorney’s fees upon company that does 
not pay loss within time provided in policy, whether or not such 
failure is due to bad faith. Germania Fire Ins. Co. of New 
York v. Bally (Ariz.) 

Under statute damages and attorneys’ fees may be imposed upon insurer 
withholding money on indefensible ground of change of posses- 
sion. Whiteside et al. v. Lafayette Fire Ins. Co. (La.).......... 

(603) Insured’s release purporting all actions on policies and causes of action, 
or which releases every claim, cause of action, or right of action 
whatever upon any and all claims that plaintiff and his wife had 
from beginning of world to the day of said releases, were not re- 
leases of actions on policies simply, but of all actions of every 
kind and character, and all rights concerning policies. Woodbury 
v. United States Casualty Co. et al. (Il).)... cece cece eee wcecccees 

Where automobile is damaged and insurance company partially re- 
imburses owner for loss suffered. owner, who subrogates insurer to 
his rights against company responsible for damage to amount of 
such reimbursement, does not, by such subrogation, assign his 
right of action for damages, and can sue therefor in his own 
mame. Wyker V. Texas Co. (AlB.) .ccccccccsccvccccccccscecccs 


XVIII. Action on Policies. 


(609) Lloyds’ Association doing business in state by issuing policies signed 
by numerous underwriters may, under statute, be sued in its dis- 
tinguishing name and individual underwriters may be joined— 
their liability to insured is that of partners, in view of statute 
making members of unincorporated companies individually liable 
in suits against such companies and article 6126, excepting 
business of insurance from limited partnership laws, though 
policy limited liability of each one to certain percentage of loss— 
where attorneys in fact have executed a bond to pay off any 
judgment against company, every member of company was bound 
by joint and several judgment in favor of insured. Merchants’ 
& Mfrs. Lioyds’ Ins. Exch. et al. v. Southern Trading Co. of 
Texas (Tex.) 

(611) Where insured had parted with his entire title to apenas before fire, 
he could not recover on buildings burned, a +l ing essential 
to recovery. Connecticut Fire Ins. Co. v. Smit e y.) 

(618) Under statute as to venue of suits against corporations, a foreign. in- 
surance corporation is suable either in county where cause of 
action arose or in any county where it has agent for transaction 
of business. State ex rel. Standard Fire Ins. Co. of Hartford, 
Conn., v. Gantt, Circuit Judge (Mo.)......... oeeeececesee 

Evidence examined and held sufficient to sustain finding ‘that company 
waived its right to declare forfeiture. National Life _ Co. of 
the United States v. Clayton (Ok]a.).......ccccccneccsnecenees 

(616%) Where judgment against insured exceeds insurer’s liability, insurer 
must either provide required supersedeas bond on appeal, or pay 
the agreed liability. Seessel v. New Amsterdam Casualty Co. 
(Tenn) .. 

(622) Under terms of contract no suit. could. be ‘brought on policy’ ‘after six 
months from time right of action accrued, to complete right of 
action it was necessary that satisfactory proofs of death be made 
by beneficiary to insurer or its authorized agent, and such proofs 
were made when affidavits were submitted on or about Novem- 
ber 1, 1916, to agent of the company showing that person who 
died on February 14, 1916, was the insured. Bankers’ Health & 
Life Ins. Co. v. August WD sso sax aewee Oe eeccvecscccce 

(623)If insurer was estopped to plead time limitation by. its promises to pay 
policy, estoppel was removed when insured was notified that in- 
surer denied liability and would contest, and upon receipt of such 
notice insured had reasonable time in which to commence action 
—limitation being removed, insured’s suit was not brought 
within reasonable time, where it was not brought until two years 
and eight months after such notification—fact that insurer was 
garnished by creditor of insured pending settlement of loss and 
refused to settle loss while garnishment proceeding was pending, 
did not amount to waiver of time limitation. Gilbert v. Globe 
& Rutgers Fire Ins. Co. of the State of New York (Ore.) 

(624) Though under Code party in possession of insured property, who was 
to receive assignment of policy, might have sued in his own name, 
his failure to do so would not bar recovery for his benefit. 
ABtna Ins. Co. V. AStOn (VA.)...cccvcccscccvcccccccccessesecers 
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Incorporated Iowa insurance association, maintaining no regular agents 
in Missouri, although it issued certificates of membership to 
Missouri residents, held not to be doing business in that state, 
so that service could be made on superintendent of Missouri 
insurance department. Tomlinson v. Iowa State Traveling Men’s 
MOPR./ CT. Bad cccccvecesvecesscscecvesscsscesssccuassen 

Though by-laws of incorporated traveling men’s association obligated 
every member to use his influence further in the interest of asso- 
eiation, members who voluntarily induced others to join are not 
agents, and do not represent association to extent that service 
of summons on them would be binding on it—service on super- 
intendent of Missouri insurance department in accordance with 
local statutes cannot, on theory of convenience to members be 
deemed to give jurisdiction over association. Tomlinson v. Iowa 
State Traveling Men’s Ass’n (U. S.)...ccscccccveccccccevvcesess 

Where foreign insurance corporation filed its consent with commis- 
sioner to service of original notice upon him in its behalf, he 
became its agent for that purpose. New Hampshire Fire Ins. 
Co. v. Utterback, District. Judge et al. (Iowa)......... penbes 

Complaint to recover for destruction of farming utensils, buggies, ete., 
in described barn and shed, which alleged property was not de- 
stroyed there, but did not allege barn or shed was usual place 
of keeping it, was insufficient as failing to show property de- 
stroyed was covered by policy. Lesh v. Rock Creek Tp. Farmers’ 
Mat, Ine. Ce: CERO) sc cvcscccccvecsecccnccccvsvcccevsesbesecerss 

Allegation that defendant failed and refused upon demand to join 
plaintiff in making proof and ascertaining loss, charges a waiver 
and insurer’s right to appraisal and also maturity of claim. 
Commercial Union Assur. Co., Limited, of London, England, v. 
Schumaker (Ind.) ....ceseeeeeees eeccccccccccccceseceeres 

Complaint alleging benefit certificate was ‘in’ full force on member’s 
death was not demurrable because it failed to allege generally 
that all conditions had been complied with, noncompliance being 
a matter of defense. Messick v. National Council of Knights 
and Ladies of Security (Wash.).......ccecseeeceees seeereecenaee 

To draw up count, free from appropriate demurrer, on bond assuring 
employee’s fidelity as to duties that had been or were to be 
stated during currency of bond in writing by employer to in- 
demnitor, pleader should have incorporated allegations that at- 
tributed claimed pecuniary loss to act of larceny or embezzle- 
ment in duties defined in writings ae Illinois Surety 
Co. et al. VV. DomalGaom (AIS) voc ov cccbss cvncsccscsevescsee 

Complaint by assignee who has paid premiums, “alleging assignment 
and making policy part of complaint, does not state cause of 
action where policy forbids assignment. Prudential Ins. Co. of 
America V. Richey (Ind.)....cccccccccccccqccccccssccscvccccces 

Insurer, seeking to avoid payment of full amount “of loss “because of 
concurrent insurance, must specially plead such defense. Tinsley 
v. AStna Ins. Co. of Hartford, Conn. (MO.).......ccceeceeee cone 

Waiver is intentional relinquishment of known right and an allegation 
in reply of waiver of right of company to defend on ground 
of insured’s alleged misrepresentations of facts, is inbufficient, 
where it fails to allege insurer’s knowledge of such representa- 
tions. Commercial Union Assur. Co., Limited, of London, 
England, v. Schumaker (Ind.).....cccccsccccccccccess sessccecs 

Paragraph of insured’s reply to insurer’s answer charging material 
misrepresentations regarding insured automobile, alleging that 
insurer’s agent examined it and knew its condition before apply- 
ing for policy, held sufficient to charge insurer with knowledge. 
Commercial Union Assur. Co., Limited, of London, England, v. 
Schumaker (ING.) .pcccccccccccccscccccccccesecssececccescecscces 

Where insurer alleges certain specific breach of warranty, in that in- 
sured falsely stated he did not have heart trouble, it cannot 
introduce evidence as to apoplexy or other warranties. Kinsey 
v. Pacific Mut. Life Ins. Co. of California (Cal.).......s.eseee0% 

Where health policy limited benefit for illness or caused by la grippe 
to two weeks in each year, fact that illness for which benefit 
was demanded was la grippe, or resulted therefrom was defensive 
matter to be pleaded and proved by insurer. Union Mut. Aid 
Assen of Mobile V. Carreway (AIG) occ ccccccccsccsccepecccsecse 

Complaint alleging that plaintiff duly performed all terms and con- 
ditions of agreement on its part to be performed, denied by an- 
swer, plaintiff, to obtain relief sought, must prove allegation so 
put in issue. Pan-American Trading Co. v. Insurance Co. of 
WGrth Amerie CH. Tide cccctccgvtccisesoececovscciccvessiceses 

Nothing appearing on face of petition to disclose fraud on which con- 
tract was founded and the same being susceptible of formal proof 
without showing as to its legality, defense of its legal nonexistence 
was not available under general denial. Carter et al. v. Metro- 
politan Life Ins. Co. (MO.).......eseseeees ecccccccceccoccs 

In suit wherein certain payments were recited where ‘defendant set up 
contract of sdjustment fixing recovery at smaller amount was 
not error to permit plaintitr to introduce evidence of fraud in 
execution of such contract, although no fraud had been alleged. 
Mathias v. State Farmers’ Mut. Hail Ins. Co. (N. D.) 
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In action on indemnity bond assuring fidelity of employee as to duties 
that had been or might be stated in writing by employer to in- 
demnitor, failure to offer evidence of writings precluded any 
right to recover. Illinois Surety Co. et al. v. Donaldson (Ala.).. 
insured’s death resulted from wound with own razor does not 
change presumption that wound was accidental and burden is 
on defendant to show that it was not result of accident. Balti- 
more Life Ins. Co. v. Fahrmey (MG.).....cceceeeeceneceecccenees 

Defense of being under effect of intoxicating liquor is affirmative and 
burden is on insurer. Bowers v. Great Eastern Casualty Co. 
(Pa.) conseee 

Insurer has burden of proving suicide to ‘escape liability on policy where 
death could have resulted either from homicide or suicide. Attna 
Life Ins. Co. v. Wepfer (Ark.)..... occcccvcceccoce 

Plaintiff has burden of proving that ship “stranded—where insurer 
contended that consignee refused to accept goods burden of proof 
was on it. Amok Gold Mining Co. v. Canton Ins. Office, Ltd. 
(Cal.) eescecveceocccs 

Burden of proof of larceny is on plaintiff, requiring. only support of 
preponderance of evidence. Wolf v. Aitna Accident & Liability 
Co. of Hartford, Conn. (N. Y¥.).ccccceces 

Burden was on insurers to show they were relieved. trom liability by 
act of insured alleged to have caused fire. Todd et al. v. Traders’ 
& Mechanics’ Ins. Co. et al. (Mass.) 

Insurer having limited its liability to double indemnity for ‘injuries 
occurring in passenger elevators only, insured must be assumed 
to have full knowledge of such condition. Losie v. Royal In- 
demnity Co. (N. Y.) 

In policy which provides ‘‘each consecutive full year which this policy 
shall be carried without default in payment of premium therefor 
shall add 10 per cent to the indemnities payable under part II, 
but total of such additions shall not exceed 50 per cent” held 
that additional indemnity provided for being for benefit of in- 
sured, it is incumbent on beneficiary to show that the payment 
of premiums were made without default. Continental Casualty 
Co. Vv. Clark CORIB.) cccccccscccce 

Death from “accidental carbolic acid or toxic poisoning,’”’ burden was 
upon plaintiff to produce evidence showing that death was ac- 
cidental and not suicidal. Grosvenor v. Fidelity & Casualty Co. 
of New York . 

Death caused by escaping gas will be presumed to have been accidental. 
Jones v. Hawkeye Commercial Men’s Ass’n et al. (Iowa) 
Burden was on plaintiff to show that mare was killed by lightning. 

Carpenter v. Security Fire Ins. Co. (lowa) 

Report on reverse side by physician and inspector, not signed by in- 
sured, was no part of application and its omission would not 
render such application inadmissible. Moriarty v. Metropolitan 
Life Ins. Co. (Ky.) 

Not error to refuse to permit office manager of insurer to say whether 
policy would have been issued at as low a rate for both occupa- 
tions. National Life & Accident Ins. Co. v. Henderson (Ark.).... 

Evidence that insurer’s agent promised to take care of policy and 
deposit it in his safe is competent testimony on question of 
delivery of policy. Johnson v. Farmers’ Ins. Co. (Iowa) 

Insured’s son could testify that he mailed deed to his father of his own 
interest. Georgia Home Ins. Co v. Bennett (Ark.)......sseeeeeee 

Where change of title is claimed to avoid policy, possession of prospec- 
tive purchasers under their agreement to purchase, in case 
company would transfer insurance is immaterial, except as 
throwing light upon question of change of title. Detroit Fire 
& Marine Ins. Co. v. Boren-Stewart Co. et al. (Tex.).....se00- 

Evidence as to insured’s monthly earnings was admissible as going to 
show that insured continued his employment until death. Con- 
tinental Casualty Co. v. Vines (Ala.) 

Where it was claimed that assured failed to disclose that he suffered 
from tuberculosis, it was error to admit on question of good 
faith, declarations tending to show that he believed he was suffer- 
ing from pneumonia—evidence as to character of insured for 
truth and veracity was properly admitted. Askey v. New York 
Life Ins. Co. (Wash,) 

That insured in setting fire to grass on own premises without permit 
violated statute may be considered as evidence of negligence in 
his actions on fire policies covering buildings burned. Todd et 
al. v. Traders’ & Mechanics’ Ins. Co. et al. (Mass.) 

Evidence tending to show suicide or motive of insured in killing him- 
self is admissible. Skala v. New York Life Ins. Co. (N ») 

In action for injury sustained on train, testimony of trainmen as to 
whether complaint was made to them at time of accident was 
properly rejected. Holt v. Great Eastern Casualty Co. (Utah).. 

In absence of evidence that second policy was in force when insured 
died, such policy was not admissible in action on first policy for 
purpose of apportioning indemnity. Continental Casualty Co. w. 
Vines (Ala.) seece 


(662) Evidence examined and held that proof of fact ‘that “blank forms of 
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proof of death were delivered to physician by local agent of 
company was improper in that such evidence was irrelevant. 
Skala v. New York Life Ins. Co. (N. My)...ccccccescececeescess 
Statement in proof of loss by insured as to nature of ‘liness “is ad- 
missible against him to show such nature. Union Mut. Ald Ass’n 
of Mobile v. Carroway (Ala.)..... Coser aesevuseecccssnctcece soe 
Production of policy and introduction in evidence thereof “by assignee 
is sufficient evidence of assignment. Greentaner et al. v. Con- 
necticut Fire Ins. Co. of Hartford, Conn. (N. Y.)......eeeeeeeeee 
Evidence that it was custom among life companies to have confidential 
correspondent in each locality to report on condition of applicants 
inadmissible. Commonwealth Life Ins. Co. v. Thornton (Ky.).. 
Evidence that insured called by telephone local office of company after 
accident, later called at local office and had conversation with 
agent, who promised to look after insured’s interest and that in- 
sured at such time made payment on premium, was admissible 
on question whether company waived written notice of accident 
and loss, and alleged breach of warranty concerning statements 
in application. Holt v. Great Eastern Casualty Co. (Utah.)...... 
Evidence showed insured made false statements precluding recovery. 
Hughes v. Metropolitan Ins. Co. (M@.).....ccceccvecccvececcecs 
Defense being release and surrender of policies, evidence held to show 
such release and surrender were made and were not induced by 
fraud. American Cent. Life Ins. Co. v. Smith (Tex.).......... 
Evidence showed waiver by agent of condition of forfeiture in fire 
policy so that insured could recover in spite of purported cancel- 
lation and of increased hazard known to agent. Camden Fire 
Ins. Ass’n v. Grubbs et al. (ArK.)........eeeeee ecccccccccccccsccs 
Evidence insufficient to show that vessel ever reached destination— 
evidence sustained finding that goods covered by policy were 
under deck at time of loss so as to warrant recovery—evidence 
insufficient to show that consignee refused to accept delivery. 
Amok Gold Mining Co. v. Canton Ins. Office, Ltd. (Cal.)........ 
Testimony of plaintiff’s wife that property was owned by husband and 
herself and that she notified agent of this fact and that agent 
agreed to insure property in name of her husband was sufficient 
proof of plaintinff’s ownership. Prichard v. ere Fire Ins. 
Co. of Hartford, Conn. (MO0.).......eeeceseeeces eeccces ecee 
Necessary for insurer to show that accident occurred. as ‘consequence 
of insured’s use of intoxicants. Bowers v. Great Eastern Casualty 
CO. (PO) eo cocccccccccccccccccccccccccccesscciacs eecccccccs 
Evidence held to support recovery on life policy as against insurer’s 
contention that insured committed suicide. Avtna Life Ins. Co. 
V. Weepter CAPE.) ccvectnccccnesdvecséicccesssunus Ceccoccecece cece 
Competent for parties to detach rider and modify contract by agree- 
ment that unearned premium should stand as insurance for com- 
pensation for injuries for remainder of insurance year, also held 
that evidence in case supports theory that such agreement was 
made. Blanton v. Kansas City Cotton Mills Co. (Kansas City 
Casualty Co., Garnishee) Lubek v. Same—Myers v. Gardner 
(Kansas City Casualty Co., Garnishee) (Kan.).......s.ceeeeee 
Evidence held to sustain verdict for insured on accident policy as 
against insurer’s contention that he was injured as result of 
violation of law in assaulting another. Continental Casualty 
CO. V. CRABS (TOR) .ccccccvveccvecccccvccccccecceseseteesosecese 
Where company seeks to avoid payment of full amount of policy be- 
cause of change of occupation by beneficiary or insured, evidence 
held sufficient to sustain finding that usual occupation of in- 
sured was mining superintendent, that given upon issuance of 
policy, though temporarily employed as timberman for several 
weeks prior to accident, he had ceased working as such before 
accident. Midland Casualty Co. v. Anderson (Col.).......s.eee0. 
Evidence sufficient to sustain finding that insured was drowned and 
did not die from heart trouble. Kinsey v. Pacific Mut. Life Ins. 
Co. CE CEPIONIA. CCU ice cia sivetekcts etc pesccevisrctoeesas 
Insufficient to show loss or disappearance of article insured, but sufi- 
cient to show loss under circumstances which not only support 
inference of theft. but which, even if not excluding possibility 
of mistake, are strong and persuasive that theft was committed 
—that diamond was placed in particular receptacle from which 
only plaintiff and his wife were authorized to remove it and 
that they did not remove it thereafter, its removal was by some 
unauthorized person, sufficient proof of felonious intent, the 
policy not requiring visible signs of entry or direct proof. Wolf 
v. Aitna Accident & Liability Co. of Hartford, Conn. (N. Y.).... 
Evidence sufficient to sustain finding that company waived its right 
to forfeiture of policy on account of breach. Tero Petroff & Co. 
v. Equity Fire Ins. Co. (Iowa).......seeceeeees peviedeuresdovans 
Evidence examined and held that trial court should have directed ver- 
dict for appellant and that evidence is insufficient to sustain 
verdict and judgment. Skala v. New York Life Ins. Co. (N. M.). 
Evidence insufficient to show that life policy applied for by deceased 
was ever issued. Straight v. American Life Ins. Co. (Iowa).. 
Jury finding that garage automobile elevator in which insured was 
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riding on return trip, after taking automobile to second floor, 
was not a passenger elevator within accident policy providing for 
double indemnity for injuries sustained while riding in passenger 
elevator, held not contrary to law and against weight of evidence. 
Losie v.‘ Royal Indemnity Co. (N. Y.)....ccccccccccccceeecceees 

Evidence sustained finding that insurer consented to settlement and 
waived its right to continue defense to judgment in court of 
last resort. Harnden et al. v. Southern Surety Co. (Mo.)...... 

Plaintiff whose automobile was insured against damages from col- 
lision and who showed that radiator had to be replaced was 
entitled to judgment for at least nominal damages and dis- 
missal of complaint was improper. Wilson Bryant Co., Inc., v. 
Agricultural Ins. Co. of Watertown (N. Y.)...ceeeeeeeeceevceeecs 

Evidence examined and found insufficient to support judgment ren- 
dered. North British & Mercantile Ins. Co. v. aeny Strike Oil & 
Gas. CO. (OMKIR.) cccsccccccccnceccces oe ee 

Accident policy requiring accidental injury by firearms’ to be ‘established 
by eyewitness, though limitation might be waived when insurer 
was satisfied that discharge was accidental, limits insurer’s 
exemption from liability td cases where accident is not established 
to insurer’s satisfaction—insurer cannot make himself {nal judge 
of merits of claim—that death was accidental held established 
under policy requiring accident to be proven to insurer’s satis- 
faction—enough must be testified to by eyewitnesses to show 
operating cause of injury. or that there was an operating cause 
to which accident might fairly be attributed—wife was “eye- 
witness” when she saw insured before his death. three minutes 
er injury. Ellis v. Interstate Business Men’s Acc. Ass’n 
(TOWER)  cccccccvcccecs 

Evidence held to show conclusively ‘that’ ‘insured ‘committed’ ‘suicide 
intentionally by use of carbolic acid—evidence that insured had 
at other times given directions as to collection of life policies 
in case of death, similar to those given just previous to his death 
in absence of proof of disease likely to produce sudden death, 
held not to disprove suicide nor weaken conclusiveness of evi- 
dence thereof. Texas Life Ins. Co. v. Childress (Tex.) 

Evidence sufficient to warrant jury in finding beyond all reasonable 
doubt that insured corporate property was destroyed by fire at 
instigation of stockholder who was beneficial owner of all stock 
and would ultimately receive every dollar of insurance money 
recovered. D. I. Felsenthal Co. v. Northern Assur. Co., Limited, 
of London (Ill.) 

Action on binder on paintings alleged to have been destroyed by fire, 
evidence held to show that plaintiff did not possess works of 
some of painters whose names appeared upon his list of titles 
and painters submitted to insurer’s agent. Allison v. Firemen’s 
Ins. Co. of Newark, N. J. (La.) 

Evidence that plaintiff called up defendant’s agents and was told that 
they would send an adjuster to see him, that man came to him 
and said he had been sent by defendant’s agent and was their 
adjuster is prima facie evidence that such man was defendant’s 
adjuster. Grossman v. American Ims. Co. (Mo.). 

Written agreement to accept a less sum was interposed, evidence “held 
to show that plaintiff's signature to agreement was obtained by 
fraud. Mathias v. State Farmers’ Mut. Hail Ins. Co. (N. D.) 

Undisputed evidence of conduct and course of procedure of insurer’s 
agents, duly authorized to adjust insured’s claim, held to indicate 
conclusively that noncompliance with “agreements” as to written 
notice of loss within 10 days and proof of loss within 90 days 
was waived by insurer—evidence held to indicate conclusively 
that alleged breach of warranty concerning statements in appli- 
cation was waived by insurer. Holt v. Great Eastern Casualty 
Co, (Utah) 

Plaintiff held to have sustained burden of proving that insurer had 
notice of change of interest in property made by mortgage. Grant 
v. Patrons’ Androscoggin Mut. Fire Ins. Co. (Me.) > oe¥ 

Evidence held not to show fraud or concealment in cena 8 statement 
that he had not consulted any physician about an illness not 
specifically mentioned in application. Floyd v. New York Life 
Ins. Co. (S. C.) 

In suit on eater which defendant alleged insured had breached ‘by 
failing to keep set of books, evidence sufficient to support find- 
ing that insured did keep requisite books; ‘‘premises’’ including 
not only buildings but land upon which they are situated. Mer- 
chants’ & Mfrs.’ Lloyds’ Ins. Exch. et al. v. Southern Trading 
Co. of Texas (Tex.) 

Where proof shows age of deceased to be greater than stated in appli- 
cation, it furnished some evidence as to age of insured and in- 
surer is entitled to have question submitted under proper iIn- 
structions to jury, who may give such evidence the weight to 
which they think it entitled. Reserve Loan Life Ins. Co. v. 
BUGGER. CGRIR.) socccsccsesscese wh 8:6 0NE W084 a OES ae ee errr 

Evidence made it a jury question “whether answers of insured ‘as to his 
having tuberculosis were substantially untrue. Commonwealth 
Saeee SMA CO. V. TRGTOROR. TED cocdvcctcnecstnvesscascecsesecce 
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Whether premiums due January 5, 1915 and 1916, were paid was for 
jury. Blass v. Missouri State Life Ins, Co. (MO ).....eeeseeees 
Where the defense was suicide, cause of death was for jury. Balti- 
more Life Ins. Co. -v. FPahrney (MG.)....ccccccrccccrcccevvcces 
Whether use of intoxicants, violations of speed law, or any unnecessary 
exposure was proximate cause of accident was for jury. Bowers 
v. Great Eastern Casualty Co. (Pa.)....ceeceeeenececreeencccece 
Evidence presented jury question whether insured made intentional 
false representations as to invalidate policy. Southern a 
Co. v. Barham (APK.).ccccccsccccnecesccvcccccscevcscuses oe 
Whether master of vessel was forced by circumstances to sell_ after 
partial wreck was for jury. Amok Gold Mining Co. v. Canton 
Ent Omics, Rte. (COR vies cccccesdcucnsecssddasetetcentscdecsanve 
Error to direct ‘verdict for insured if there is evidence that premises 
were vacant, sufficient to make jury question—but evidence in- 
sufficient to raise jury question as to whether premises were 
vacant Western Assur. Co. of Toronto, Canada, v. Busch et = 
CTOX.) cocccccccccccvcvacccccesccccesresecececcoesscseeseoese ° 
While agent may in some circumstances become agent of insured, “in 
canceling policy as directed by insurer he acts for insurer—his 
authority to keep property insured for policyholder did not, as a 
matter of law, constitute him holder’s agent to cancel without 
notice. Georgia Home Ins. Co. v. Bennett (Ark.).......0-005 
Evidence was such that it devolved upon jury and not court to deter- 
mine whether written notice of accident,given 35 days after its 
occurrence was timely—provision that condition therein shall be 
waived except by written indorsement signed by designated 
officer, does not apply to conditions to be performed after occur- 
rence of loss o> of event upon which loss may be predicated. 
Cc. S. Brackett & Co. v. General Accident, Fire & Life Assur 
Corp... LAMAR CHIME) co cccccsnntuacesnededne sentbessev paceeckes 
Whether theft was committed was inference of fact for jury—the 
weight to be attached to acts of plaintiff’s wife in searching for 
stone as an indication that it was lost and not stolen was for 
jury ee v. A2tna Accident & Liability Co. of Hartford, Conn. 
(N. )  encndcccaccendaheseecseccegoceseenensect.encagheneé’ scan 
Jury question whether deceased was continuously disabled by injuries 
from date of accident until death. Bellows v. Travelers’ Ins. 
Co. Of Hartford, Comm (MO.)accccccnvcccccccesecsccestocccceses 
Where insured claimed he had suffered from pneumonia, when in fact 
it was tuberculosis, question as to fact of his intent to deceive 
was for jury. Askey v. New York Life Ins. Co. (Wash.)........ 
Whether insured was a resident of state and whether he had been 
absent from state for five successive years without bein~ heard 
from by those who would most likely hear from him was Jury 
question. Wilks v. Mutual Aid Union (Ark.)........ceeeeeeees 
Where proof of death furnished company shows age of deceased to 
be greater than stated in application, such proof furnished some 
evidence as to age of insured and insurer is entitled to have 
question submitted under proper instructions to jury Reserve 
Lean. Life Ine Co. Vi TOUR COIR) s cece scccdweegedoscckeaeeeas 
Insured’s action in setting fire to grass on his premises without permit, 
in violation of statute, did not, as matter of law, preclude him 
from recovering on his fire policies, it being a question of fact 
for jury whether his act was contributing cause or merely con- 
— - loss. Todd et al. v. Traders’ & Mechanics’ Ins. Co. et al. 
CHORE) Vacccccecto 6cwSatebncedetbeteveee:  CVNERCENECSe ee tbeeene 
In absence ef evidence of proofs of loss made within 60 days, or waiver 
thereof, demurrer to evidence should be sustained. North British 
& Mercantile Insurance Co v. Lucky Strike Oil & Gas Co. (Okla.). 
Evidence that mare was killed by lightning held to justify submission 
of question to jury. Carpenter v. Security Fire Ins. Co. (Iowa) 
While truth and materiality are generally questions of fact, for de- 
termination by jury, where all testimony relating to question of 
fact excludes every reasonable inference but one, issue becomes 
one of law for the court. Mutual Life Ins. Co. v. Bolton (Ga.).. 
Evidence of suicide held such that refusal to direct verdict for de- 
fendant was error. Texas Life Ins. Co. v. Childress (Tex.)...... 
Insured who had unknowingly signed agreement to accept less amount 
than that orally agreed upon, held not under evidence as matter 
of law to have waived his right of action by accepting the pay- 
ment, question of waiver being one for jury. Mathias v. State 
Varmere Mut. Hall: tme.:Ce. GR Dddcccesicevene seariciseceencs 
Whether insured’s statements were substantially untrue as to whether 
he had any kidney disease and whether his statements that he 
had not been rejected by any life insurer was material, held, 
under evidence, for the jury. Central Life Ins. Co.’s Receiver 
Y.. BEGG O- BS: CG 65 po ccwecd seeks ts waves on bn tsucenogebe 
Whether insured made false statements in making proofs of loss, was 
question for jury—under policy permitting change of occupants 
without increase of hazards, it is for jury to determine whether 
change increased the risk. Attna Ins Co. v. Aston (Va.)...... 


(669) Instruction that if all material allegations and statements of ‘com- 


plaint had been proved by fair preponderance of evidence, jury 
should find for plaintiff was erroneous, where complaint failed 
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Davitiinnsnmnenaniaes 


to state cause of action. Prudential Ins. Co. of America v. 
Ritchey (ind.) ..... oe ees 
Instruction allowing recovery it death “resulted from accident within 
period when insured “was substantially disabled from attending 
to his occupation” was proper in its use of word “substantial” 
for “substance” as its etymology indicates—instruction allowing 
recovery if death was caused by bodily infirmity or disease 
directly resulting from accident injuries was erroneous in not 
requiring continuous disability. Bellows v. Travelers’ Ins. Co. of 
Hartford. Conn. (Mo.). or a.0 v0.0 eseeee 
Instruction that plaintiff was entitled to verdict unless jury found in- 
sured came to dis death from excessive use of morphine, presented 
issue fairly. Hofmes v. Protected Home Circle (Mo.)...... ones 
Instruction that, if automobile elevator in which insured was injured 
was commonly used for conveyance of passengers, jury might 
determine that it was passenger elevator, was as favorable to 
Instruction authorizing jury to assess as damages “the vaiue” of 
property is not objectionable, as tending to lead jury to believe 
that insured should be allowed full value of article only partially 
damaged—where goods in grocery store were transferred to new 
location where insured also ran restaurant, fire policy covering 
such goods being also transferred, in action on policy, defendant's 
requesied instruction that policy did not cover articles used for 
restaurant purposes was properly modified, to except articles 
brought from oid location. Grossman v American Ins. Co. (Mo.). 
nea as she could have asked. Losie v. Royal Indemnity Co. 


(N ) ° 
(670) On facts stated the jury's findings were in such doubt that "judgment 
could not be entered thereon. Kansus City Life Ins. Co. v. 
Timkkemse (TOK). ccccccccccccccccccccccccccccccescvcccccecccevece 
In suit on policy covering cotton, insurer’s agent having canceled it 
and insurer claiming insured acquiesced, the court’s findires held 
a compliance with rule special findings of fact should show a 
finding of every fact in issue and essential to recovery. Ger- 
mania Fire Ins. Co. v. Kitchens (Ala@.)........eeeeeeeeeeeenees 
(675) In action on policy, underwritten by numerous parties, some of whom 
were not served, costs incurred in attempting to serve such 
parties were improperly taxed to defendant, though plaintiff 
prevailed in suit since they were not necessary parties. Mer- 
chants’ & Mfrs.’ Lioyds’ Ins. Exch. et al. v. Southern Trading 
Co. of Texas (Tex.) 


XIX. Reinsurance. 


(684) Obligation of successor of life association which issued policy. sub- 
stituted for association as party liable. must be ascertained by 
aeeage of policy. Richards v. Security Mut. Life Ins. Co. 


eas. PRO e emer e sewer n eee eeererereeeeerereeeses 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


(688) Code as to misrepresentation in application or proof of loss incontest- 
ability of life policy after payment of two annual premiums, 
-and expressing contract in policy, does not apply to fraternal 
an societies. Supreme Ruler of Mystic Circle v Darwin 
(Ala 

Revised statute making all contracts within state subject to state law 
does not apply to fraternal benefit policy. Hollingsworth v. 
Supreme Council of the Royal Arcanum (N. C. Cc vececvee 
Until the issuance of certificate for examination requested by society, 
society cannot be compelled to make payment for examination— 
it did not incur contractual Hability to examiner appointed by 
commissioner, nor could not become liable to examiner in- 
depéndent of commissioner’s certificate of costs authorized by 
Statute—demand for compensation in advance of commissioner’s 
certificate is demand for official fee not legally due. United 
Brothers of Friendship and Sisters of Mysterious Ten et al. v. 

C. S. Huffman Auditing Co. (Ala.)... 
Provision that on failure to pay assessment monthly, insured shall 
be suspended from the order, was self executing. Sumerlin 
v American Fraternal Stars (Mich.)........ceccceesesecevecseee 
All by-laws of society must be reasonable and consistent with principles 
rs i Richey v. Sovereign Camp of Woodmen of the World. 

owa 

That by-law to the effect that disappearance shall not be regarded 
as evidence of death until full term of life expectancy of in- 
. sured has expired cannot be given effect. Supreme Lodge, 

Knights of Pythias v. Wilson (Tex.).. 
By-law which provides that no lapse of time or absence, etc., of any 
member shall entitle beneficiary to recovery without actual proof 


(37) 
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of death and that disappearance or long-continued absence shall 
not be regarded as evidence of death, nor raise presumption of 
death is void, where certificate by its terms provides that same 
shall be payable upon death of member. Gaffney v. Royal Neigh- 
Dare,.0f AMOPiCa (TGA). oc o cccses.evse come tehnee wed haw Oanee es cbees 
(695) It cannot be presumed that Grand Master had authority, nor that he 
was specially authorized to waive fixation of amount of expense 
for its examination by commissioner as provided by law. United 
Brothers of Friendship and Sisters of Eeereee Ten et al. v. 
Cc. F. Huffman Auditing Co. (Ala.).......ccescesecccences 
(696) By-law of fraternal society in contravention of statute. under which it 
is organized is ultra vires, and, as between society and member 
chargeable with knowledge of society’s want of power to make a 
contract based thereon, it is wholly void. Haner v. Grand Lodge 
A. O. U. W. of Nebraska CNeb.) cconccvccosecnccesen care ccceses 
(697) In its dealings with members the subordinate lodge is agent of the 
Grand Lodge. Grand Lodge of United Brothers of Friendship 
and Sisters of the Mysterious Ten v. Carroll (Okla.)...........- 


(B) THE CONTRACT IN GENERAL. 


(711) Contract consists of constitution and by-laws, application and certificate. 
Evans v. Supreme Council of Royal Arcanum et-al. GM: Yipes 
(718) In accordance with fraternal organization constitution, where man 
murders wife in whose certificate he was named as beneficiary, 
the certificate was void. Grand Lodge, United Brothers of Friend- 
ship of Texas and Sisters of Mysterious Ten, v. Lawson et gl. 
(TOR)  ccccccnccccccecccesescccceveccsecese ecoccraveccesecccsocs 
Association’s prohibition against member’s engaging in saloon business 
need not be stated in either member’s application or certificate, 
being stated in by-laws of association, which, were part of con- 
tract. Grand Lodge, A. O. U. W., v. Schwartz (Tex.)............ 
(719) No statutory prohibition against rising rates of fraternal association— 
Massachusetts company whose by-laws permit may raise rate 
of North Carolina member. earn v. Supreme Council 
of the Royal Arcanum .CN. Cy) ocsise od iecwctesiccedecce 
Power to enact new by-laws conferred on society by its contract ‘with 
member, makes a change binding only as to benefit derived from 
mere membership and not as to independent contract with 
association—change operating to raise assessment must be rea- 
sonable to bind member—change in by-laws cannot authorize re- 
duction of bénefit agreed upon—consent by a member that con- 
stitution and by-laws may be amended permits adoption of 
by-law interfering with no vested right. Ritchey v. Sovereign 
Camp of Woodmen of the World (Iowa) ,.......csseseenceseveee 
Fraternal society’s by-law that absence for seven years shall not be 
evidence of death until full term life expectancy has expired was 
unreasonable as to policy already existing. Supreme Lodge, 
Knights of Pythias v. Wilson (TeX.)&......ccccesecceeecccens 
Insured having entered into contract with order that his certificate 
should be governed by rules of order then in existence and sub- 
sequently inaugurated the by-laws of order in force at date of 
insured’s death determined legal beneficiary of certificate in 
question. Hadley v. Modern Woodmen of America et al. (Mo.).. 
Presumption of death arises from continued and unexplained absence 
of person from home or place of residence for seven years, while 
nothing has been heard from or concerning him during that time 
by those who would naturally hear from him—presumption is 
that person died during first seven years of unexplained absence— 
in such case insurer cannot avoid its contract because of alleged 
violation by insured of by-lay adopted by insurer during such 
unexplained absence. Masters v. Modern Woodmen of America 
CHORD vee ctv gee venta <b MEn swear dab 04 Cw Sale cb eh aediot oEGs eeeenes 
Member cannot complain of increase of rates necessary to enable 
society to comply with contract—mutual promise of every 
member of society is to pay certificate of every other member. 
There is no vested right in any provision of contract, either ex- 
press or implied that is not subject to and controlled by duty 
of member to pay cost of his own insurance—power to enact 
by-laws is an inherent and continuous one—change in assess- 
ments made in conformity to law of experience is reasonable 
change. Funk et al. v. Stevens et al. (NeD.)......ceeeeneeeees 
By-law avoiding liability on certificates on lives of members com- 
mitting suicide, but not retrospective in its terms does not apply 
to certificate previously issued. Jackson v. Loyal Additional 
Berm. Agen. (TOAR.) 660 aves ocgs ovo scesy cow heoss ngs ears seocsecces 
(722) Provision that in event of intentional killing of insured by beneficiary 
policy shall be void, is not contrary to public policy. Grand 
Lodge, United Brothers of Friendship of Texas and Sisters of 
Mysterious Ten v. Lawson et al. (Tex.)..cccccscscevsssesssseeccs 
Certificate of member being written contract between him and associa- 
tion, fact he could not read or write was no excuse for his not 
knowing terms thereof, not having been prevented from having 
same read to him by any fraud or device of association. Grand 
shee, £:°C. U. “Wi, V. GROUEE COD ccnicccdepepeocccecescesa 
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(723) In view of express repeal by Statute, common-law rule applies to 
fraternal policies. Modern Order of Praetorians v. Davidson 

Answers of Insured to questions propounded by medical examiner were 
warranties and false statement made as to his having applied to 
Security or any other life company and been rejected, rendered 
policy void. Knights and Ladies of Security v. Grey (Okla.). 

Question of medical examination as to whether applicant had ever 
applied for membership with insurer or “any other life company” 
embraces life companies of the general kind and was not limited 
to organizations or societies of the same nature as insurer. 
Knights and Ladies of Security v. Grey (Okla.). 

Where insured stated he was “cashier in freight office” “and his duties 
were “clerical only,” latter being written in by agent, who knew 
that insured also inspected freight cars in the yards, he cannot be 
held guilty of false representations. Bucknam v. Interstate 
Business Men’s Accident Ass’n (Iowa) sesecee 

Where certificate provided it should not be contested except for mis- 
representations, answers to questions as to health in applications 
for insurance and for reinstatement, member warranting and 
declaring that to best of knowledge and belief he was in sound 
health, were representations and not warranties. Eminent House- 
hold of Columbia Woodmen v. Ramsey (Miss.) 

A question in application, ‘Have you consulted or been under the care 
of a physician any time within the past ten years? (explain 
fully, giving cause of illness, dates and names and address of 
all. physicians consulted),’’ required applicant to answer only 
as to consultation for illness—sunburn resulting in peeling of 
skm was not “‘illness.”” The Homesteaders v. Stapp (Tex.) 

Insured is justified in relying on advice of soliciting agent—where he 
changed his occupation with knowledge of insurer, company 
cannot rely on false representations as to duties of old occupation, 
where injury occurred in the new, especially where insurer has 
waived provisions regarding changes of occupation by accepting 
premiums with knowledge thereof. Bucknam v. Interstate Busi- 
ness Men’s Accident Ass’n (Iowa)... eoevee eeerbteoces 

Fraternal society not estopped from pleading ultra vires as to contract 
which is beyond powers, conferred upon it by statute under which 
‘ten, aeons Haner v. Grand Lodge A. O. U. W. sa —— 

OD.) cavsccoccccs 3 

Knowledge acquired by association's medical examiner ‘and 
in discharge: of their duty in connection with the application 
and in reporting it to insurer before its final action on appli- 
cation was to be imputed to insurer—if both insured ‘and in- 
surer’s examiner and agent knew of falsity of statement and 
insured was not acting in good faith and if agent acted in col- 
lusion with insured, insured could not claim benefit of an estoppel 
7 ao ate of agent’s knowledge. The Homesteaders v. — 

Tex 

Ambiguous expressions should be construed most strongly against in- 
surer because he writes contract. Kane v. Brotherhood of Rail- 
road Trainmen (Neb.) 

Contract of insurance issued and drafted by society, will be construed 
as a whole in favor of insured. Eminent Household of Columbia 
ee “Cs: EP CRD ove o vb s'6 dee 00d dn ed dtc bane hec danse 

Constitution embodying contract between association and member, 
having been prepared for association is construed most strongly 
against the association. Smith v. Cigar Makers’ International 
Union of America (Mich.) 

Under constitution providing that no will can control rights of persons 
to benefit and that benefit cannot be made payable to creditor 
or assigned to secure debt and that such assignment is void, 
son of insured to whom she assigned policy in return for money 
loaned could not recover thereon, since he was = creditor 
Hayden v. Women’s Catholic Order of Foresters CWE.) s cccccvces 

On facts stated, sister who loaned money and was repaid. dia not have 
such vested interest in certificate as would prevent equitable 
assignment thereof by brother, if in first instance she did not 
stand in position of mere volunteer by reason of having been 
party to usurious contract. Dell v. Varnedoe et al. (Ga.)...... 

Assignments of certificates by insured, where assignee was husband 
of one a brother of the other assignor and had paid practically 
all dues on such certificates, held valid, and not to have ter- 
minated membership or assignors. in absence of any contrary pro- 
wn - by-laws or charter. The North American Union v. Hart. 


(C) DUES AND ASSESSMENTS. 


(748) Where insured disappeared without evidence of death and on representa- 
tions -of local officers, sisters continued payments, no cause of 
action accrued until after their demand for premiums or face of 
policy and refusal thereof—interest allowance only from date of 
demand for reimbursement and refusal thereof, and not from 
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date of payments. White v. Brotherhood of Locomotive Firemen 
and Enginemen (Wis.) .....-eeeeeeeeees Snes eroded 6b case¥eesocs 
Member who had free access to all books and by-laws could not re- 
cover assessments paid, when society raised rates on theory that 
in inducing him to become member, agent fraudulently repre- 
sented rates would not be raised. Hollingsworth v. Supreme 
Council of the Royal Arcanum (N. C.).sescecccscecscsseessees 
Fraternal association’s certificate held by member having been auto- 
matically canceled on the date when member engaged in saloon 
business, there was no consideration for his premium payments 
made thefeafter and he was entitled to recover them, except 
those barred by limitgtions. Grand Lodge, A. O. U. W., Vv. 
Schwarts (Tem.) c.cccsccescccvcscccscvsceses Scebsesoodcoreseace 


(D) FORFEITURE OR SUSPENSION. 


(745) While statute would apply to renewal of policy in fraternal society. 
it would have no application to question whether there was 
forfeiture of original certificate existing before act became 
effective. Supreme Ruler of Mystic Circle v. Darwin (Ala.).... 

(746) Where constitution ef benefit association provided no applicant over 
60 should be admitted to membership, and subordinate council 
was suspended for nonpayment of dues to state and national 
councils, member of such council, after he reached 50 was not 
entitled to become member of other subordinate councils and so 
keep up his right to insurance. Fox v. Junior Order United 
American Mechanics (B.° C.)..ciccccodecwnctsccosccccsccceucesss 

(750) To protect their rights in association, members. were under obligation 
to pay monthly assessments as they fell due, or file with the local 
secretary request to be relieved therefrom, failure to do either 
would operate as suspension. Macknick v. Switchmen’s Union 
of North America (Minn.).......++++. eoccceccccccccceccceccos 

(751) Giving of notice that member stands suspended is a condition precedent 
to right of forfeiture where constitution and by-laws so provide. 
Grand Lodge of United Brothers of Friendship and Sisters of the 
Mysterious Ten v. Carroll (Okla.)..... Se eereccceecccceceeeseees 

(754) That appellate court has erroneously ‘decided that assessments levied 
by fraternal society were invalid does not constitute excuse for 
nonpayment thereof. Evans v. Supreme Council of Royal 
Arcanum. ot al. (N.. Vidas cos cccvccnediccccdvencncsucecgcesocess 

(755) On facts stated it did not excuse an omission on insured’s part to offer 
money before 6th, if he is to rely upon extension of time 
growing out of practice. Conroy v. Grand Lodge of Brotherhood 
of Railroad Trainmen (Kan)......cssesscescscecees oeeas ° 

Provision as to limit of time for paying assessments and dues “may “be 
waived by agent giving permission to pay them a few days late 
and thereafter for years so receiving them. National Council 
of Knights and Ladies of Security v. Sims (Ind.).............. 

Where policy required payment of monthly assessments before 10 P. M. 
on last day of each month, the insured was bound thereby and 
could not rely on promise of Supreme Secretary to warn him 
before suspension, assuming that such promise was made—where 
constitution states that request for proofs of loss should not be 
waiver of right of order, its request for original and additional 
proofs did not waive its right to defense of suspension. Sumerlin 
v. American Fraternal Stars (MICcN.).....cccccesccccessscccsece 

Society could waive provision of policy that receipts for .overdue 
assessments were not valid unless member had been reinstated. 
Supreme Ruler of Mystic Circle v. Darwin (Ala.)........ssee0+ 

Where sick member is led by secretary of lodge to believe that her 
assessments and taxes are being kept paid, in action on policy 
Grand Lodge is estopped to deny member was in good standing. 
Grand Lodge of United Brothers of Friendship and Sisters of 
the Myereriaus: Tan V¥. COrmpil Cad s ccc ccaceccceccceceseneuca 

(756) Under by-law nonpayment of monthly assessment ipso facto operated as 
suspension without necessity of action. Evans v. Supreme Coun- 
ctl of Royal Arcanum eC 'Ol. G. Xidwecccsccccectedeccicdccessce 

(1761) Payment for reinstatement without written statement, as required, 
when member had consumption, from which he later died, though 
local clerk knew of sickness, was ineffectual. Sovereign Camp, 
Woodmen of the World v. Anderson (Ark.).........se6. énete 

To entitle member to reinstatement, she must, aside “trom slight 
troubles or infirmities not usually ending in serious consequences, 
have been in fact free from any disease or ailment which tended 
seriously or permanently to’ weaken or impair her constitution. 
Miller et al. v. National Council of Knights and Ladies of Se- 
GUPIET . CHAD. chic ve cob cackce ncantSaakivevescavebaenseterseneastces 

(762) If insurer had been properly suspended by defendant fraternal so- 
ciety. statements made in his application for reinstatement 
would be binding, otherwise not. Supreme Ruler of Mystic 
Circle v. Darwith (Ala@.) cccccvccrcccconcccnsceve Sceececeescces 

(765) Where member refused to pay increased assessments, ‘an injunction 
preventing society suspending him as member and from any 
manner interfering with his rights did not optrate to continue 
him as member. where by-laws provided that member failing 
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to pay dues should stand suspended—that equity court directs 
executrix to pay assessment which he ought to have paid does 
not reinstate contract. Evans v. Supreme Council of Royal 
PEPER + OR Diss MER Bad en pate-6.08 000 ewes widens eteariows ves soe 


BENEFICIARIES AND BENEFITS. 


Beneficiary designated as “dear friend and member of my family,” 
who lived with insured many years prior to time of death, 
neither paying board, but living in common, is a ‘“‘member of 
family”—need not be wholly dependent. Women’s Catholic Order 
of Foresters v. Heffernan et al. (Ill.)......... 

If benefit society were not permitted go make its member's aunt by 
marriage his beneficiary, it could not waive her lack of capacity 
to become one. Richey v. Sovereign Camp of Woodmen of the 
World (Iowa) 

Member’s aunt by marriage could lawfully be accepted as beneficiary 
by society, though constitution provided beneficiary should be 
wife or blood relation. Richey v. Sovereign Camp of Woodmen 
of the World (Iowa) 

Beneficiary must be member of family or dependent on insured at 
a fay, Women’s Catholic Order of Foresters v. Heffernan 
et al, Cov erocedevccecoseoeees ¥ 

Aunt was not made “dependent” of nephew by fact he came to live in 
her house after death of his father and mother and did so for 
ten years, contributing part of earnings to her. Richey v. 
Sovereign Camp of Woodmen of the World (Iowa) 

(773) Evidence that member told wife that in consideration of her paying 

a assessments, upon his death she should receive proceeds for 
herself and her children does not necessarily imply that any 
legal claim thereto was intended to be given children. Sipe v. 
Sipe (Kan.) 

Where laws of fraternal society require designation of beneficiary 
by will or assignment, compliance with such rule is necessary be- 
fore any liability accrues on contract—rule requiring member 
to designate beneficiary by will or. assignment in own hand- 
writing does not contravene statute—by-law not void for in- 
definiteness. Baker et al. v. Mossaic Templars of America (Ark.). 

Constitution providing that member may designate in writing, person 
to whom death benefit shall be paid, held to authorize designa- 
tion of beneficiary by will—where will left all property to his 
only heir at law, it was effective to designate such heir as bene- 
ees) Smith v. Cigar Makers’ International Union of America 
(Mich. 

Where certificate provides for change of beneficiary, beneficiary therein 
named takes mere expectancy revocable by insured. Neary v. 
Metropolitan Life Ins. Co. et al. (COmm.).......ceeeeeeecececes 

That wife of member of association, beneficiary, paid assessments out 
of her separate estate, raises no legal claim which would pre- 
clude change of beneficiaries. Supreme Council of Royal Ar- 
canum v. Behrend (U. 8.) 

Not material to liability of benefit society that unexplained absence 
of member for seven years does not establish actual death, but 
merely presumption of death. Richey v. Sovereign Camp of 
Woodmen of the World (Iowa) 

Provisions relating to change of beneficiary are for protection of society 
and if complied with to its satisfaction or waived by it during 
lifetime of insured, they cannot be availed of to support former 
oe Supreme Council of Royal Arcanum v. Behrend 
( 

Where right to substitute another beneficiary exists, insured without 
consent of original beneficiary and subject only to rules of as- 
sociation may change beneficiary at will, if he proceeds in sub- 
stantial compliance “> rules. Wooten v. Grand United Order 
of Odd Fellows (N. C. 

Vested interest may be sphaiie after issuance as well as at that time 
by agreement on part of member not to change beneficiary in 
consideration of payment of assessments. Sipe v. Sipe (Kan.).... 

Mere volunteer beneficiary in certificate has no vested interest therein 
prior to death of member. Dell v. Varnedoe et al. (Ga.) 

Beneficiary in certificate confers no vested right, but mere expectancy. 
Supreme Council of Royal Arcanum v. Behrend (U. 8.) 

Beneficiary whose right may under its terms be taken away by insured, 
has only contingent interest, not vesting until death of insured. 
Wooten v. Grand United Order of Odd Fellows (N. C.).......... 

Where subsequently to payment of loan made by sister, brother married 
and agreed that if she would pay out of her personal funds 
premiums upon certificate as they fell due, he would cause her 
to be named as beneficiary. which he did and had the assignment 
attested, but failed to pay the nominal fee, wife in a contest 
with sister over fund which had been voluntarily paid into the 
ear of court was entitled to fund. Dell v. Varnedoe et al. 
(Ga. oe 

Requirement of surrender to change beneficiary does not necessarily 
imply a return to order of the original paper called the “benefit 
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certificate” where it was beyond control of member. Supreme 
Council of Royal Arcanum v. Behrend (U. S.)...ccceseeeeevecnes 
Delivery by insured of certificate to his’ children “to form part of 
their separate estate,” held not substantial compliance with 
by-laws of order, and therefore insufficient to effectuate valid 
change—insurer’s admission of liability and request for per- 
mission to pay fund into court, would not constitute waiver on 
its part of compliance of by-laws. Hadley v. Modern Woodmen 
OE RMSE OL BD. CG oon ccc ccch ce Gbectas ine tt ccevetesebenecye 
Where rules require change of beneficiary to be made in particular way 
and where insured has followed it substantially or done-what he 
is able to do, including some affirmative act more than an un- 
executed intention and a ministerial act of the association re- 
mains, change is effected, though not formally completed before 
insured’s death—to rule that one exercising right to change 
beneficiary must follow rules prescribed by certificate, there are 
exceptions, where association has waived strict compliance by 
issuing new certificate—where application for change of bene- 
ficiary was received and accepted, original certificate having 
been lost, there was effective change. Wooten v. Grand United 
Order of Odd Fellows (N. C.) ....ceeeeceeeees Ksapetoveneds 
Man named as beneficiary cannot recover his wife’s death benefit after 
he murdered her. Gfand Lodge, United Brothers of Friendship 
of Texas and Sisters of Mysterious Ten, v. Lawson et al. (Tex.).. 
One who is color blind. but whose vision in other respects is unim- 
paired has not suffered “complete and permanent loss of sight 
of both eyes’; fact that plaintiff is railroad trainman and on 
account of color blindness was discharged from his employment. 
does not entitle him to recover amount payable under provision 
of benefit certificate that member of organization in good stand- 
ing “who shall suffer complete and permanent loss of sight of 
both eyes shall be considered totally and permanently eee _ 
Kane v. Brotherhood of Railroad Trainmen (Neb.) ....... ‘ 
Where life policy, in addition to amount to be paid beneficiary. pro- 
vides for payment of sum for burial expenses, and beneficiary 
has contracted and become liable for payment of burial expenses, 
such beneficiary may maintain action for amount provided 
therein. Grand Lodge of United Brothers of Friendship and 
Sisters of the Mysterious Ten v, Carroll (Okla.)...............-. 
Clause conditioned against liability if death was caused. by beneficiary 
in other than accidental manner, is not against public policy nor 
void—where certificate names husband and son as beneficiaries 
and husband murdered her by setting fire to her clothing, and 
son, in attempting to save her, was burned and died before she 
did, husband having forfeited benefit under clause of policy, 
brothers of deceased could not recover benefit—brothers could 
not recover on theory that it would be of interest to insurer to 
procure murder of insured by one of beneficiaries. Griffith et 
al. v. Mutual Protective League et al. (MO0.)........esceeeeeeeees 
Widow who was ignorantly induced to assent to physician’s certificate 
of death as result of use of chloroform could be bound only by 
an estoppel. Robinson v. Knights and Ladies of Security (Ore.). 
Statement of physician as to cause of death, forwarded by beneficiary 
with proofs not conclusive against her where statements gave 
an entirely different cause. Holmes v. Protected Home Circle 


DD ccccccvdgdds rb peccsecsec.osbgnsts cennds 6 epebeesssapecd obese 


( 

Where beneficiary relied upon absence or disappearance creating pre- 
sumption of death, proof of loss furnished society was not re- 
quired to go beyond showing such disappearance as would raise 
presumption—where society flatly took position it was under no 
liability until actual death was shown, it thereby waived different 
and further proof. Richey v. Sovereign Camp of Woodmen of the 
a I err eer re Pe ye er ere 

Where holder of fraternal insurance. certificate, relying” on presumption 
arising from seven years’ absence of insured. waited seven 
years before attempting to prove death. action of insurer, in 
refusing payment by reason of by-laws concerning proof of death 
of absentees was of itself sufficient to justify finding that 
it would have been useless to attempt to furnish proof of death 
under by-law requiring proof to be made within a year. rene 
Lodge. Knight of Pythias. v. Wilson (Tex.)........... ® 

Substantial performance of agreement to pay premiums on part. of. wife 
may be established notwithstanding that a number of subsequent 
assessments were paid by assured’s father. Sipe v. Sipe (Kan.). 

Evidence made question as to whether she was so dependent a question 
of fact for determination by trial court. Potz v. Cigarmakers’ 
International Union of America (MInM.).........eceeceecccsseces 

In absence of any specific provision where man, who is beneficiary, 
murders wife proceeds will go to wife’s heirs. Grand Lodge, 
United Brothers of Friendship of Texas and Sisters of Mysterious 
Ten, Vv. Lawson et al. (Tek.)...cccccccccccctvcccvccceccccceceese 

Not error, as against defendant, to allow interest from date of filing 
proofs of death. Miller et al. v. National Council of Knights 
and Ladies of Security (Kan.).........ceeeeeeess acea 
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ACTIONS FOR BENEFITS. 


Competent for association to require that claims should be submitted 
in first instance to a tribunal designated by it and that remedy 
so provided should be exhausted before recourse is had to 
courts. Conroy v. Grand Lodge of Brotherhood of Railroad 
Trainmen (KaM.)......seeeseceeeees woe cccccccccsceseesescescose 

By-law providing that no “action can be brought on policy unless proof 
of death be furnished within one year, nor unless action is com- 
menced within two years. does not apply where plaintiff must 
rely upon statute relating to presumption of death to establish 
death. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.).... 

Where beneficiary made due proof of death and opportunity was given 
to society to settle, suit was not prematurely brought because 
beneficiary had not exhausted all remedies in society. Eminent 
Household of Columbia Woodmen v. Ramsey (Miss.)............ 

While contract between member and beneficiary named in certificate 
that latter shall remain such may be enforced, if consistent with 
general laws and laws of association, remedy of beneficiary. 
member having died after designating another as.beneficiary is 
not by suit on original certificate. apes Council of Royal 
Arcanum v. Behrend (U. 8.)..... coccee eecccccece 

Where insured has been expelled he cannot. take advantage of an un- 
intentional error of general officer in referring to expulsion as 
having occurred two months before it actually did. Conroy v. 
Grand Lodge of Brotherhood of Railroad Trainmen (Kan.).... 

If assessment to pay death benefit would produce less than face of 
benefit certificate sued on. point is matter of defense for so- 
clety to set up. Richey v. Sovereign Camp of Woodmen of the 
Were. GRUB). o.s'6.65. 5:0 05.000 000 60 n00 tos 6b 6.5'eb eo use on pd feds 0.06550 

Under fraternal insurance certificate payable only “upon satisfactory 
proof of death’ where it was impossible to establish death until 
expiration of seven-year period. cause of action did not accrue 
until then. Supreme Lodge, Knights of Pythias, v. Wilson (Tex.). 

Where plaintiff's husband was member of society which was merged 
with defendant society and by-law of original society provided 
for action on death of member, within one year, but by-law of 
society with which it was merged provided for action within 
two years, action so brought was within time. Huntington v. 
Supreme Commandery, United Order of the Golden Cross of the 
UE RMD: Res mads.s ogden s ha VAs Sebed enn ch ah auae ade hee beee e646 

Insurer’s plea that, upon being informed of facts, which if true, would 
have avoided certificate, it tendered to plaintiff and she accepted 
all dues which deceased had paid in, without alleging an ac- 
acceptance in satisfaction of her demand or an acceptance as an 
accord and satisfaction, was insufficient—waiver must be pleaded 
with same particularity as estoppel. Robinson v. Knights and 
Rees OE BOOTIE CEG.) on kcdccccce tthe cc aeboevennsessacesiodes 

Special pleas setting up breaches of contract by insured were sufficient, 
though they failed to allege that provisions of forfeiture set up 
were expressed in the policy, or that application containing war- 
ranties alleged to have been breached, was attached to, or made 
part of contract. Eminent Household of aoe Woodmen v. 
DORORSEOY CAITR.) 0 ccccvcwesvocsedsrccccsectes én Samco b omp 2 0% 

In wife’s action on policy of husband's fraternal. ‘order, it is not 
necessary for her to plead waiver of forfeiture, but she may 
prove it in reply to testimony on part of defendant tending to 
prove forfeiture. Bellamy v. Grand Lodge, K. P. (S. C.)...... 

If member of society applying for reinstatement warranted he was in 
sound health when he had epilepsy, beneficiary cannot recover, 
but if he merely represented soundness of health, believing in 
good faith he was not afflicted with epilepsy, she can recover. 
Eminent Household of Columbia Woodmen v. Ramsey (Miss.).... 

Where plea of society stated its member took chloral hydrate or narcotic 
merely as medicine, not charging he had drug habit, which was 
cause for suspension or denial of reinstatement, beneficiary’s de- 
murrer to plea was properly sustained. Eminent Household of 
Columbia Woodmen v. Ramsey (Mis8.) .........cceeeececceeees 

Answer to nephews, which asserted their rights to proceeds, though 
certificate named daughter as beneficiary, should not be stricken, 
it being averred that nephews paid premium. Sovereign Camp 
of Woodmen of the World v. Webb (U. S.).......ceeeecccecees 

That petition in interpleader and certificate put in evidence by in- 
surer recited it was fraternal association, fact denied by orig- 
inal beneficiary, would not relieve those claiming as substituted 
beneficiaries from proving that insurer, a foreign corporation, 
was licensed to do business in the state and was fraternal asso- 
ciation within the statute. Protective League Life Ins. Co. v. 
Downing et al.—Downing et al v. Downing (Mo.)............+. 

Insured must show offer to make payment within limit of time ex- 
tended. Conroy v. Grand Lodge of Brotherhood of Railroad 
Pratmmen (KRat.)...ccccosccssccccccvecccss ee ccccccccccccsccce 

Statements in application for reinstatement, though not conclusive, 
were prima facie evidence of suspension for nonpayment. Su- 
preme Ruler of Mystic Circle v. Darwin (Ala@.).........eeeeeeees 
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Presumption of death arises from continued and unexplained absence 
of person from home or place of residence for seven years, while 
nothing has been heard from or concerning him during that time 
by those who would naturally hear from him—presumption is 
that person died during first seven years of unexplained absence— 
in such case insurer cannot avoid its contract because of alleged 
violation by insured of by-lay adopted by insurer during such 
unexplained absence. Masters v. Modern Woodmen of America 
(NOD) Sew ccdwocccevesccccasntcrcbesecucns ede scccccccccePecuce 

Evidence as to occurrences prior to and subsequent to change of 
certificate, but sufficiently related in point of time and of insured’s 
condition generally during considerable period is admissible to 
shed light on condition at time of change. Shannon et al. v. 
DIO. CRO) oo cre nuvacdcecesas tne chane cutonaceséns Gatahess ae 

In interpleader suit to determine right to receive benefit on fraternal 
certificate wherein beneficiary had been changed, evidence held 
not to show that such change was brought about By fraud. 
United Artisans v. Cromise et al. (Ore.)....cceesescecensevcees 

Findings to the effect that defendant ordered and declared suspension 
of decedent in this case, and thereon wrongfully repudiated all 
liability. not sustained by evidence. Macknick v. Switchmen’s 
Union of North Carolina (Minn.)......cccccsscsccccccccscccccees 

Circumstantial evidence sufficient to show beneficiary killed insured, 
where same evidence would sustained a conviction of murder in 
first degree with death penalty. Grand Lodge, United Brothers 
of Friendship of Texas and Sisters of Mysterious Ten, v. Lawson 
Ot al. (Tek.).cccccece cece cece ececcccce cece ccecceeeseeee 

Testimony of secretary of local lodge was sufficient to show compliance 
with its rules as to change of beneficiary and issuance of new 
certificate, where original certificate was lost. Wooten v. Grand 
United Order of Odd Fellows GIFs Gi dwse's cae cecdicun Che tneshs.& 

Evidence sustained finding that association was duly authorized and 
empowered to do business in state, under statute, and had com- 
plied with statutes in reference to making annual reports. 
Griffith et al. v. Mutual Protective League et al. (Mo.).......... 

Evidence sufficient to warrant conclusion that attempted change of 
beneficiary was result of overpersuasion and undue influence. 
Shannon et al. v. Dillon (Mo.).........e0- eBevavee 

Held on evidence that insured, who stated. that she ‘was ‘in “robust 
health and free from disease, was not then suffering from 
pellagra—evidence not sufficient to justify peremptory instruc- 
tion for defendant on theory that applicant’s answer to question 
whether she had been under care of physician within ten years 
and as to cause of illness, physician consulted, etc., was false. 
The BomesteaGers’ vi Stamp CEO) .scccvacccsevnecss sie meewtes 

Where insured made faise representations which he “warranted to be 
true, peremptory instruction for insurer should have been given. 
Modern Order of Praetorians v. Davidson (TeX.)....ccescceseees 

Testimony being conflicting as to cause of death and there being sub- 
stantial evidence to sustain theory that insured died from sun- 
ouene case was for jury. Holmes v. Protected Home Circle 
CMO.) ccvicvcccvccccvececccccesecerccccccevccecescessecasecetseos 

Whether receipts for dues and assessments negatived a suspension or 
right to suspend under policy was question of fact. Supreme 
Ruler of Mystic. Cirele v. Darwin (Al@.)....cccccccccccccccecs 

Evidence presented question of fact as to waiver or estoppel against 
defense based on falsity of statement in application as to health 
by reason of medical examiner’s approval of and local agent’s 
acceptance and forwarding of application—question of fact as 
to whether applicant in answering question as to health and 
consultation with physician did so in good faith. The Home- 
eteadere VV. Btapyp. (TOR) vswseccccceccvewc¥ecends sesoe ned ssesees 

Instruction that law does not favor waivers, that if a man can make 
out a case at all against insurance company it ought to pay it, 
but that forfeitures are not favored in law. was not erroneous, 
as misleading and a discrimination against defendant. Bellamy 
v. Grand Lodge, K. P. (8S. C.)......... cebetebeetcepeeese 

Instruction as to necessity of concurrent delinquency, suspension, and 
bad health was not erroneous—no error committed by charging 
that defense must be proved by greater weight of evidence and 
that defense of forfeiture must be established by clear and satis- 
factory proof—error to instruct that if insured enjoyed such 
good health and strength as to justify reasonable belief that 
she was free from derangement of organic functions or symptoms 
and to ordinary observation or outward appearance her health 
was reasonably what might have been expected, requirments as 
to good health were satisfied. Miller et al. v. National Council of 
Knights and Ladies of Security (Kan.)............se06. ately 

Section 3212, Rev. St. 1913, is so far controlled by section 3299, ‘Rev. 
st. 1913, as to preclude the court from taxing, as part of the 
costs an attorney fee in a suit based upon a certificate of mem- 
bership in a fraternal beneficiary association. Masters v. Modern 
Woodmen of America (Neb.)..... sees 
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